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CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA, 


JANUARY TERM, A. D. 1890. 


PRESENT: 
Hon. AMASA COBB, Cuier Justice. 
“ SAMUEL MAXWELL, 


} 
“ oT. L. NORVAL, j JUDGES, 


THoMAS PRICE, APPELLANT, V. KEARNEY CANAL & 
Water Supply CoMPANY, APPELLEE, 


{Fivep Maxc# 11, 1890.) 


1, Canals: ConTRACT FOR CoNnsTRUCTING: SET-OFrF. Under @ 
contract for the construction of a canal and water supply in sec- 
tions and subdivisions, at fixed rates of construction per cubic 
yard, and for the haul of earth, under written specifications, in 
a@ good, workmanlike manner, under directions of the Canal 
& Water Supply Company and its engineer in charge, twenty 
per centof the contractor's pay being retained from the estimated 
settlements of completed sections, and the contractor having 
completed the work to the final section, which he claimed to 
have completed, the company and its engineers claiming other- 
wise, placed workmen and teams thereon and finished it to 
their own satisfaction. In an action by the contractor for pay 
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on the contract and for extra work, and for damages against the 
company, held, that the defendant could not offset its counter- 
claim for completing unfinished work against the reserved 
twenty per cent earned by the plaintiff without establishing 
the amount and value of the work both completed and incom- 
plete by the contractor as well as that finished by the company 
according to the terms of the contract. 


Held, also, that the company could not 
offset against the reserved twenty per cent au amount which, in 
the opinion of engineers and of expert witnesses, it would cost 
the company to reconstruct and restore sections accepted and 
estimated as complete by engincers in charge, and of which 
eighty per cent of the contract price had been paid by the com- 
pany to the contractor. 


APPEAL from the district court for Buffalo county. 
Heard below before Grorr, J. 


N. C. Abbott, and Harwood, Ames & Kelly, for appellant, 
cited: C.& G. E.R. Co. v. Vosburgh, 45 Dl., 311; Don- 
lin v. Daegling, 80 Id., 608; Wolf'v. McGavock, 29 Wis., 
290; School District v. Estes, 138 Neb., 52; Mercer v. Har- 
vis,4 Id., 77; School District v. Randall, 5 Id., 408; Ban- 
ister v. Patty, 35 Wis., 215. 


Calkins & Pratt, and T. MM: Stuart, contra, cited: School 
District v. Estes, 138 Neb., 52; Kidwell v. R. Co., 11 Gratt. 
[Va.], 676; Barker v. R. Co., 27 Vt., 766; Boody v. R. 
Co., 3 Blatehf. [U. S.], 25; Henegan v. U.8., 17 Ct. Cl, 
275; OC. & G. E. R. Co. v. Vosburgh, supra; Leavers v. 
Cleary, 75 Ill., 349 ; Nickerson v. R. Co., 17 Fed Rep., 408; 
Toplif’ v. Topliff, 122 U.S., 121; Nesbit v. R. Co., 2 Spears 
[S. Car.],697*; Gallagher v. D. C.,19 Ct. Cl., 564; Church 
v. Florence Iron Works, 45 N. J. I., 129; Norton v. Browne, 
89 Ind., 333 ; Smith v. Bristol, 32 Ia.,24; McGrann v. R. 
Co., 29 Pa. St., 82; 33 Id., 530; Williams v. Fitzmaurice, 
3H. & N. [Eng.], 844; Mellen v. Ford, 28 Fed. Rep., 
639; W. U. B. Oo. v. Swift, 75 IIL, 496; Leavenworth v. 
Rankin, 2 Kan., 357. 
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Coss, Cu. J. 


The plaintiff brought his action against the defendant, 
as a private corporation, under a contract dated September 
5, 1882, for the construction of the defendant’s canal ac- 
cording to the plat and survey of J. B. Buckley, engineer, 
made for the defendant, and the specifications thereto an- 
nexed, at and for the prices specified, to-wit: The east 
mile of section 1, and all of sections 2,3, 4, 5, 6, 7, 8, and 
9, at nine cents per cubic yard, the remainder of section 1 
at fifteen cents per cubic yard. For every 100 feet haul, 
after the first 100 feet, one cent per cubie yard, which the 
defendant agreed to pay upon the conditions of its specifi- 
cations. 

The plaintiff alleges that the canal was laid out by the 
-defendant, as shown by its plats and profiles, through the 
following lands in Buffalo county, to-wit: Sections 1 and 
2,in township 8 north, range 18 west; also section 6, town- 
ship 8 north, range 18 west; also, sections 31, 32, 33, 34, 
35, and 36, township 9 north, range 16 west; also, sections 
4 and 5, township 8 north, range 16 west; that the defend- 
ant, by its engineer, made several changes in the location 
and line of the canal, and in the size and manner of execut- 
ing the work during its construction, thereby increasing the 
width of the canal at the bottom, and the distance the dirt 
[earth] was to be moved; that by the contract the plaint- 
iff agreed to construct the earthwork of that portion of the 
line between and including section station 13 and 831, as 
‘then platted and surveyed, in accordance with the plat and 
specifications, and in consideration thereof the defendant 
agreed to pay fifteen cents for every cubic yard of earth en- 
tering into the construction of the canal, including excava- 
‘tion and embankment and fill for the west 5,000 feet in 
length of section 1, and the sum of nine cents per cubic yard 
of earth for the remaining length thereof, being the east 
mile of section 1, and all of sections 2, 3, 4, 5, 6, 7, 8 and 
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9, excluding the work necessary to carry the water over and 
across certain ravines in the flumes. 

That in pursuance of the contract the plaintiff on Sep- 
tember 10, 1882, commenced the construction of the canal 
under the directions of the defendant and its engineer and 
completed the whole, according to contract and the direc- 
tion of defendant, on May 1, 1884; that on the west 
5,000 feet there were excavated 18,000 cubic yards of earth, 
and 9,000 eubie yards of earth were placed in the embank- 
ments of the same portion; that on the remaining portion,. 
the east mile of section 1, and all of sections 2, 3, 4, 5, 6, 
7, 8, and 9, he excavated 240,000 cubic yards, and placed 
100,000 cubic yards in the embankments thereon, under 
the direction of the defendant, and accepted by it, exclusive 
of the extra work to be mentioned; that there is due 
plaintiff on said work, within the terms of the contract, 
exclusive of extra work done by direction of the defendant, 
$24,340. 

II. That by the terms of the contract the first mile of 
the canal was to have been 30 feet wide at the bottom and 
no more, but afterwards the defendant required it to be 
constructed 31 feet wide at the bottom, which was done, 
and the defendant was informed of the extra work, per- 
formed on that account, and was charged therefor accord- 
ingly the sum of $500, no part of which has been paid. 

III. That by the terms of the contract the plaintiff was 
to construct all embankments of the canal at and next to 
the excavations thereof, and that work was so performed, 
but subsequently during the construction thereof the de- 
fendant, disregarding the contract, directed the embank- 
ments to be constructed with a shelf or berme bank, on 
each side, of six feet, and the embankments were so altered, 
removed, and constructed, which the defendant was in- 
formed was extra work, performed on that account, involv- 
ing the removal of 258,000 cubic yards of earth, at three 
cents per yard, and was charged therefor accordingly the 
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sum of $7,740, and which the defendant agreed to pay a 
reasonable sum therefor. 

IV. That by the terms of the contract, ata certain point 
on the line of the canal, at station —, the line was to be eon- 
structed around the side of a large sand hill with such ex- 
cavation and embankments as to render the work conven- 
ient and easy, and through such earth and material as could 
be easily removed, which line was subsequently abandoned 
and a new one laid out, to be constructed by a heavy cut 
through the sand hill and through earth and material more 
laborious and expensive to move than that of the original 
line contracted for, which change was a departure from 
and a violation of the contract, and was so constructed by 
the order of defendant, involving an excavation of 4,000 
cubic yards of earth, at thirty-five cents per yard, and was 
charged therefor accordingly, as extra work, at the sum of 
$1,400, and which the defendant agreed to pay a reasona- 
ble sum therefor. 

V. That by the terms of the contract there were certain 
road crossings to be made for the convenient crossing of 
the canal, and a certain excavation and fill to be made at a 
point where the Union Pacific railroad crosses the line of 
the canal, at which crossings and point, to be made, exca- 
vated, and filled, the defendant, at the time of construction, 
refused and neglected to specify, lay out, and plat, and to 
stake out and cross-section the work so required to be con- 
structed, until after the plaintiff had finished that portion 
of the canal, and had moved his teams and laborers to 
other portions of the work at a considerable distance there- 
from ; that subsequently the defendant demanded the com- 
pletion of the work. which was done at an extra expense 
to the plaintiff thau it would have cost at the time of con- 
structing the work at such points, involving an excavation 
of 4,000 cubic yards of earth, and the moving of teams, 
at twenty cents per yard, and was extra work performed 
on that account and charged accordingly at the sum of 
$800, and has not been paid for. 
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VI. That by the terms of the contract and the profile 
of the canal, by which the plaintiff entered upon the con- 
tract, that portion between stations 705 and 708-2 was. 
through a deep run or draw ini the surface of the land, 
through which the defendant intended to construct a flume 
for the canal, and was no part of plaintiff’s contract, and 
with which plaintiff had nothing to do eitlier in construc- 
tion or otherwise, but subsequently, at the request of de- 
fendant, he filled said run and draw, and constructed the 
canal across the same, involving a fill of 7,000 cubic yards 
of earth in embankment at twenty-five cents per yard, and 
was extra work, performed on that account, and charged 
accordingly at the sum of $1,750, which was accepted by 
defendant, and a reasonable sum agreed to be paid therefor, 
no part of which has been paid. 

VII. That by the terms of the contract and the profile 
of the canal, by which the plaintiff entered upon the con- 
tract, that portion between stations 744 and 748 was. 
through a deep run or draw in the surface of the land 
through which the defendant intended to construct a flume 
for the canal, and was no part of plaintiff’s contract, and 
with which the plaintiff had nothing to do, either in con- 
struction or otherwise, but subsequently, at the request of 
defendant, he filled said run and draw and constructed the 
canal across the same, involving a fill of 6,000 eubic yards. 
of earth in embankment at twenty-five cents per yard, and 
was extra work performed on that account, and charged 
accordingly at the sum of $1,500, which was accepted by 
defendant, and a reasonable sum agreed to be paid therefor, 
no part of which has been paid. 

VIII. That in addition to the several items included in. 
the contract, there was a part of the canal between stations 
824 and 830-2, through a deep run or draw, requiring a 
large fill and embankment, which plaintiff constructed, in- 
volving the placement of 29,000 cubic yards of earth, for 
which, and the extra haul thereof, the defendant agreed to. 


Vou. 29] JANUARY TERM, 1890. 39 


Price v. Kearney Canal Co, 


pay twelve cents per yard, amounting to $3,480, and which 
the defendant accepted as extra work. 

IX. That by his contract he was only required, in mak- 
ing slopes in excavation, to make the same as smooth: as he 
conveniently could with plows and scrapers, in the ordi- 
nary work of excavation, in pursuance of which the banks 
in the first five miles were sloped accordingly. That in the 
remaining eleven miles, at the special request of defendant, 
he caused the banks to be sloped very smooth and accurate 
by hand labor, which required extra men and labor, and 
was worth $200 per mile, amounting to $2,200, no part of 
which was contracted for, and all of which was accepted 
by the defendant, and a reasonable sum agreed to be paid 
therefor. 

X. That during the month of November, 1882, while 
the plaintiff was in the prosecution of his contract, the de- 
fendant refused to permit him to continue said work, and 
refused to lay out and cross-section the line for the canal, 
so that he could proceed with the construction thereof, and 
did stop him, and refused to permit him to continue, while 
he had a large number of men and teams employed on the 
work for which he had agreed to pay for team and man 
$2.50 per day, and men, each, $1.50 per day; and by rea- 
son of such refusal to allow the continuance of the con- 
struction he was obliged to discontinne his work on the 
canal for a long time; and when permitted to resume his 
work, teams and men had become scarce, and feed and pro- 
visions more expensive, and wages had increased, so that a 
team and man were employed at $3.50 and $4 each per 
day, and men engaged on the work $1.75 and $2 per day 
each; that after such delay he employed 3,000 days’ labor 
by team and man, for which he paid $3.75 per day, and 
1,000 days’ labor, other than team labor, at $1.90 per day, 
all of which was caused by the delay produced by the de- 
fendant, by reason of which the plaintiff was damaged in 
the sum of $4,000. 
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The plaintiff alleges that of said work the defendant 
has paid $22,500, and no more, and that the balance due 
him amounts to $35,000 and is unpaid, for which he de- 
mands judgment. The plaintiff also alleges that a true 
statement of his account, of the amount of labor done by 
him on said canal, allowing all credits thereon, settling for 
the time when said labor was performed and completed, 
with a correct description of the property upon which the 
same was done, was made; and after duly verifying the 
same by affidavit, on October 21, 1884, filed the same in 
the county clerk’s office of Buffalo county, where the canal 
is located and the labor was performed, and caused the same 
to be recorded there. The plaintiff asks judgment for said 
$35,000 and interest, and costs, and that the same, or so 
much as shall be found to be for work and labor, on said 
canal be decreed to be a lien thereon, and, if not paid 
within a reasonable time, be sold to pay the said sum and 
interest thereon, and costs. 


“SPECIFICATIONS GOVERNING THE CONSTRUCTION OF 
THE KEARNEY CANAL BY THE KEARNEY CANAL 
AND WATER SUPPLY COMPANY. 


“J, The first mile of the canal is to be thirty feet wide 
on the bottom, with side slopes of one to one in the exca- 
vation, and banks are to be built on both sides of the exca- 
vation sloping one and one-half to one, six feet wide on 
the top and six feet high above the bottom or grade of the 
canal. The balance of the canal is to be tweuty-one fect 
wide on the bottom with slopes and banks as above. 

“2, Surplus earth may be wasted except where it may 
be needed in constructing embankments. Jn such places 
the contractor will be required to haul such surplus earth 
one hundred (100) feet without extra compensation. For 
earth hauled a greater distance he shall receive so much per 
cubic yard extra for each one hundred feet, as may be 
agreed upon by the parties hereto. 
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“3, The portion of the canal to be built at the present 
time begins No. 13, according to the surveyor’s profile on 
file, and is divided into nine sections, as follows: 

“Section numbered one begins at station 13 and ends at 
station 1114 and is about one mile and 5,000 feet long. 

“Section numbered two begins at station 113 and ends 
at station 225 and is about 2 miles 280 feet long. 

“Section numbered three begins at station 225 and ends 
at station 331 and is about 2 miles long. 

“Section numbered four commences at station 331 and 
ends at station 437 and is about 2 miles long. 

“Section numbered five begins at station 437 and ends 
at station 543 and is about 2 miles long. 

“Section numbered six begins at station 543 and ends 
at station 649 and is about 2 miles long. 

“Section numbered seven begins at station 649 and ends 
at station 755 and is about 2 miles long. 

“Section numbered eight begins at station 755 and ends 
at station 830 and is about 14 miles long. 

“Section numbered nine begins at station 830 and ends 
at station 8674 and is about ? mile long. 

“4, Parties proposing to do the above work must state 
the section or sections for which they bid and the price per 
cubic yard, when the haul does not exceed 100 feet, and 
the extra price per cubic yard for moving dirt after the 
first 100 feet. 

“5, Work must be commenced on section 1 within ten 
days after the contractor is notified of the work being 
awarded to him, and must be completed on or before the 
20th day of October, 1882. 

“6. Work must be commenced on sections numbered 2, 
3, 4, 5, 6, 7, 8, and 9 within ten days after the acceptance 
and approval by the mayor and council of the city of 
Kearney of section 1, and must be completed on or before 
the first day of June, 1883. 

“ Provided, that if said section 1 shall not be accepted 
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on or before the 80th day of October, 1882, then the time 
for the completion of said sections 2, 3, 4, 5, 6, 7, 8, and 
9 shall be extended so as to give seven full months’ time 
between the date of said acceptance of section 1 and the 
final completion of said sections 2 to 9 inclusive. 

“7, The company will pay the contractors eighty per 
cent of the estimated cost of each mile on its completion 
and acceptance, each mile to be completed and accepted in 
its proper order, beginning with the first: the balance will 
be paid on the completion of the contract and its acceptance 
by the company and engineer in charge of the work, sub- 
ject to provisions hereinafter contained covering liens. A 
good and sufficient bond will be required for the faithful 
performance of each contract. 

“8, The company reserves the right to place men and 
teams on the work in case the contractor is not making 
satisfactory progress and is not liable to complete his work 
within the time specified, and will charge the expense of 
such men and teams to the contractor and deduct the same 
from the amount of his contract. 

“9, The company reserves the right to make any change 
in the line of the canal they may deem necessary and 
proper during the progress of the work, and such change 
shall not in any way affect the validity of any contract or 
entitle any contractor to extra compensation. 

“10, The entire work to be done in a good and work- 
manlike manner under the direction of the company and its 
engineer in charge of the work. 

“11, Parties who are awarded the whole, or any part, 
of the work on this canal shall, before commencing on the 
same, enter into a written agreement with the company, 
binding themselves to complete said work within the time 
and in the manner specified, and to save the company harm- 
less from all liability on account of the Hens of any laborer, 
material man, contractor, or subcontractor. 

“1%, Every contractor who shall be awarded any part of 
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said labor shall keep full and accurate account of all material 
furnished, and full and complete time and pay rolls of all 
labor performed upon said contract, and whenever any sum 
shall become due to any contractor by the terms hereof, before 
the time shall have elapsed in which liens may be filed for 
labor and material done and furnished, the said contractor 
shall furnish said company full and complete acquittances 
and receipts for all material furnished and labor done, which 
might be the subject of a lien against said company’s prop- 
erty, before he shall be entitled to receive any part of the 
compensation for his work. 

“13. All contractors to whom shall be awarded any part 
of said work shall pay laborers, teamsters, mechanics, and 
subcontractors employed, as often as once in thirty days, 
and within forty days from the time of the performance of 
said Jabor, and the failure of any contractor so to do, or to 
pay any bill which might become the subject of a lien when 
due, shall entitle the company performing said work to 
cancel said contract and pay such claims, reserving, in ad- 
dition to the amount of said claims, ten per cent of the 
whole amount earned by said contractor as fixed and liq- 
uidated damages for non-fulfillment of said contract. 

“The company will reserve the right to pay all overdue 
claims which might become the subject of a lien against 
said company and deduct the same from the compensation 
due, or to become due, any contractor, together with all 
expenses, costs, and charges of any lien or suits brought 
against said company by reason of any lien, with attorney’s 
fees and ten per cent as fixed and liquidated damages.” 

A. written contract was then made and entered into be- 
tween the parties, to-wit : 

“This agreement, made and entered into this fifth day of 
September, 1882, by and between Thomas Price, of Ben- 
nett, Lancaster county, Nebraska, party of the first part, 
and the Kearney Canal and Water Supply Company, 
. Kearney, Nebraska, party of the second part, 
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“Witnesseth: That the party of the first part, in con- 
sideration of the covenants and agreements hereinafter con- 
tained to be kept and performed by the party of the second 
part, agrees to construct the canal of the party of the second 
part according to the improved plat and survey of J. D. 
Buckley, engineer, made for the party of the second part, 
and specifications hereto annexed and which are made a 
part of this contract, at and for the price following, viz: 


“The east mile of section 1 and all of sections 2, 3, 4, 
5, 6, 7, 8, and 9, nine (9) cents per cubic yard. 

“The remainder of section 1, fifteen (15) cents per cubic 
yard, 

“For every 100 feet haul after the first 100 fect, one (1) 
cent per cubic yard. 

“And the party of the second part agrees, in considera- 
tion of the covenants and promises herein contained on the 
part of the party of the first part, to pay the price afore- 
said to the party of the first part, at the time and upon the 
conditions specified in the specifications hereto annexed. 

“Signed the day and year first above written. 

: “THomas PRICE. 


“TSEAL. | NatHan CaMpBELL, President. 
“F. G. Krens, Secretary. 
“TSEARNEY CANAL AND WATER 
Suppry Co.” 


The defendant answered, admitting that it was a cor- 
poration, and that it entered into the contract with the 
plaintiff on September 5, 1882, as alleged. 

II. Denies the allegations as to contract price, but al- 
leges that the defendant agreed to pay fifteen cents for each 
cubic yard of earth excavated in the first, or west, 5,000 
feet of the first mile, and nine cents for each cubic yard of 
excavation in the remaining part of said canal. That plaint- 
iff was to receive one cent for each cubic yard of earth 
moved over 100 feet, but aside from that, he was to put 
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the waste earth in embankments where required free from 
any charge. 

III. Admits that the plaintiff commenced work Sep- 
tember 10, 1882, but denies that he completed the work 
according to the contract, and the direction and instructions 
of defendant, and denies that the plaintiff on the west 
5,000 feet, excavated 18,000 cubic yards of earth, and em- 
banked 9,000 cubic yards of earth, or any greater number 
than 23,066, and denies that the plaintiff, in the construc- 
tion of the remainder, excavated 240,000 cubie yards of 
earth, and embanked 100,000 cubic yards of earth, or any 
greater number than 233,323. 

IV. Denies each and every allegation in the first cause 
of action contained except that specially denied or ad- 
mitted. 

2. For a first answer to the second cause of action, de- 
nies each and every allegation therein. 

II. For a second answer to the same, alleges that on 
November 16, 1882, the plaintiff presented his bill’ for the 
work done on section 1, in which he claimed to have exca- 
vated 23,066 cubic yards in the west 5,000 feet in the first 
mile, and to have removed 51 cubic yards more than 100 
feet, and it was then agreed that he removed that amount 
of earth and was entitled to $3,460.41, of which 80 per 
cent was due, and the balance to become due when the work 
was completed, in compliance with which the 80 per cent 
was paid to the plaintiff on said settlement. 

3. For a first answer to the third cause of action, denies 
that by the terms of the contract he was to construct all 
embankments at and next to the excavations thereof, but 
that the plaintiff agreed to construct the canal in a good, 
workmanlike manner, which required the leaving of a 
berme between the excavation and embankment of at least 
four feet. 

I. For a second answer to the same, denies each and 
every allegation therein, 
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4. For a first answer to the fourth cause of action, de- 
nies each and. every allegation therein. 

II. Fora second answer to the same, alleges that dur- 
ing the construction of the canal the defendant changed 
the line by abandoning a heavy cut of one-half mile, 
around a hill, and made a deep cut for a short distance into 
a ravine; that it would cost no more per cubic yard to ex- 
cavate upon the new line than upon the original, but that 
plaintiff demanded as extra compensation for such change 
$200, which was paid on September 22, 1883, in full sat- 
isfaction. 

5. For answer to the fifth cause of action, admits that 
the excavation to be made at the point where the Union 
Pacific railway crosses the line of the canal was not ready 
for the plaintiff at the time that the adjacent portion of the 
canal was excavated, but that defendant was compelled to 
await the construction of a bridge by the railway company, 
and that no delay was caused by its fault, but that it was one 
of the incidents of the work the plaintiff had undertaken. 

II. For a second answer to the same, alleges that it is 
wholly untrue that the plaintiff removed 4,000 cubie yards 
of earth at said crossing, or that it was worth twenty cents 
or any greater sum than nine cents per cubic yard. 

IUI. For a third answer to the same, the defendant has 
fully settled with the plaintiff for the work done on that 
portion of the canal. 

6. For answer to the sixth cause of action, admits that 
the original plan contemplated a flume between sections 
705 and 707-2, but that defendant had, by the terms of 
the contract, the right to vary the plan and line of the work, 
and that plaintiff solicited the abandonment of the flume 
and the construction of a fill, and permission to do the work, 
which was done accordingly, and he made no extra claim 
or charge therefor, and that it was not worth per cubic 
yard any greater sum than nine cents, which was settled 
and accounted for with the plaintiff. 
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7. For answer to the seventh cause of action, admits that 
the original plan contemplated a flume between stations 744 
and 748, but that the defendant had the right, as stated, to 
vary the plan and line of the work, and that the plaintiff 
solicited the abandonment of the flume and the construction 
of a fill, and permission to do the work, which was done ac- 
cordingly, and he made no exira claim or charge therefor, 
and that it was not worth per cubic yard any greater sum 
than nine cents, which was settled and accounted for with 
the plaintiff. 

8. For answer to the eighth cause of action, denies each 
and every allegation therein. 

II. For a second answer thereto, alleges that by the 
terms of the contract the work between stations 824 and 
830-2 was to have been embankment and nota flume, and 
that the plaintiff was to have constructed the same at nine 
cents per cubic yard of earth placed in embankment. 

9. For answer to the ninth cause of action, denies each 
and every allegation therein. 

10. For answer to the tenth cause of action, alleges that 
the plaintiff, after the construction of section 1, was to 
wait, before begining the remainder of the work, until the 
city of Kearney, which had promised to donate to defend- 
ant a certain sum of money, should, by its officers, inspect 
said first section and ascertain if a sufficient flow of water 
could be obtained, by means of the canal, from the Platte 

river, and that the delay of defendant complained of was 
caused by waiting for such inspection, which the plaintiff 
agreed to. 

II. The defendant denies every allegation not hereinbe- 
fore admitted. 

11. The defendant alleges that the plaintiff excavated 
upon the first mile of the canal 23,066 cubic yards of earth, 
and moved 51 cubic yards of earth more than 100 feet ; 
that from the end of the first mile to stations 787x80 he 
moved 233,323 cubic yards of earth, and no more, and 
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that the defendant has paid to plaintiff 80 per cent of the 
contract price for such excavation, which was fully settled 
and agreed by and between them, amounting to $19,567.63; 
that the plaintiff has commenced the construction of the 
remainder of the work, but has wholly failed, neglected, and 
refused to complete the same; that in addition to the sum 
so paid to the plaintiff, the defendant has paid $6,853.50 
advanced to plaintiff on account of work by him promised 
‘and agreed to be done, but which he has wholly failed to 
coniplete. 

12. That the changes made by defendant in the line of 
the canal, taken altogether, were favorable to the con- 
tractor, who was able to do the work much more cheaply 
on that account. 

13. The defendant alleges that the plaintiff wholly 
failed to commence or complete his work according to the 
time in the contract specified, and that the work is not 
completed; that he has wholly fuiled to construct the same 
in a good, workmanlike manner, or to make the banks as 
high as required, or to give them the proper slope, or the 
necessary width at the top, or to give the banks of the 
canal in the excavations the slope required by the contract, 
and failed to construct the same as wide at the bottom as 
required. That the work is worth to defendant $10,000 
less than it would have been if constructed in a good, work- 
manlike manner, and will cost defendant that sum to com- 
plete it in such manner according to the plans and specifi-. 
cations agreed to by plaintiff. 

14. Defendant admits that plaintiff filed a pretended 
lien against the property, but alleges that the same was 
false and fraudulent, and that nothing was due or owing 
to him thereon. 

15. Defendant denies every allegation of the plaintiff 
not hereinbefore admitted or denied, and prays judgment, 
that an accounting be had of the transactions under the 
contract, that the defendant have judgment for the amount 
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overpaid, and for damages by failure of plaintiff to com- 
plete the contract in the sum of $16,858.50, that the lien 
against the property be declared void and canceled, and 
for general relief. 

The plaintiff replied, denying each and every averment, 
allegation, and statement of new matter in said answer 
contained, 

By an agreement of the parties, the canse was submitted 
to the court without the intervention of a jury, and was 
heard upon the evidence and argument of counsel, and, 
having considered the same, the court found upon the sev- 
eral causes of action set forth: 

I. Upon the issues formed on the first cause of action 
that the plaintiff is not entitled to compensation for earth 
placed in embankment which has been once measured and 
paid for in excavation, and that the work done by plaint- 
iff, if finished according to contract, would amount, at the 
contract price, to $4,475.89, over and above that paid him 
by defendant. 

II. The court found upon the issues formed on the sec- 
ond cause of action for the defendant. 

ILI. Upon the third cause of action for the defendant. 

IV. Upon the fourth cause of action for the defendant. 

VY. Upon the fifth cause of action for the defendant. 

VI. Upon the sixth caise of action for the defendant. 

VII. Upon the seventh cause of action for the de- 
fendant. 

VIII. Upon the eighth cause of action for the defendant. 

IX. Upon the ninth cause of action for the defendant. 

X. Upon the tenth cause of action for the defendant. 

XI. Upon the issues formed upon the defendant’s an- 
swer found there was due the defendant upon the counter- 
claim set up in said answer, $4,475.89 and that the de- 
fendant was entitled to set the same off against the amount 
which wonld have been due the plaintiff had he completed 
the work according to contract. 

4 
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XII. The court found upon all the issues joined for the 
defendant, to each of which the plaintiff excepted, and to 
the finding that the defendant is entitled to recover no more 
than $4,475.89, upon the facts set up in its answer, the de- 
fendant excepted. 

The petition was dismissed with judgment for the de- 
fendant’s costs. 

The several causes of action of the appellant may be 
classed : 

I. For work on the construction of the canal at the con- 
tract price. 

II. For extra work not included in the contract, but in- 
cident to it. 

IIE. For damages on account of delay, caused by the 
appellee. 

The plaintiff, in his first cause of action, alleges that the 
defendant, by its engineer, made several changes in the lo- 
cation and line of the canal, and in the manner of execut- 
ing the work during its construction, increasing the width 
of the canal at the bottom, and increasing the distance the 
earth was required to be moved; that by the contract he 
agreed to construct the earth work of that portion of the 
line, including section stations 13 and 831, as then platted 
and surveyed, in accordance with the plat and specifica- 
tions, to be paid therefor fifteen cents for every cubic yard 
of earth entering into the construction, including excava- 
tion and embankment, and fill, for the west 5,000 feet in 
length of section 1, and nine cents per cubic yard of earth 
for the remaining length, being the east mile of section 1 
and all of sections 2, 3, 4, 5, 6, 7, 8, and 9, excluding the 
work necessary to carry the water over and across certain 
ravines, in flumes, which the plat showed was to be so 
carried, 

That in pursuance of his contract, the plaintiff, on Sep- 
tember 10, 1882, commenced the construction of the canal, 
under the direction of the defendant and its engineers, and 
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completed the whole on May 1, 1884; that in the west 
5,000 feet of section 1 there were excavated 18,000 cubic 
yards of earth, and 9,000 cubic yards were placed in em- 
bankments of the same portion of the line; that on the 
other portion, the east mile of section 1, and all of sections 
2, 3, 4, 5, 6, 7, 8, and 9, he excavated 240,000 cubic yards 
and placed 100,000 cubic yards in the embankments 
thereon, by direction of, and accepted by defendant, exclu- 
sive of extra work, and that there is due the plaintiff 
therefor, within the terms of the contract, exclusive of his 
claim of extra work, $24,340. 

The defendant’s answer to this cause of action denies 
that it agreed to pay fifteen cents per cubic yard for earth 
excavated in the first or west 5,000 feet of the first mile, and 
nine cents for each cubic yard of excavation in the remain- 
ing part, but that plaintiff was to receive one cent for each 
cubic yard moved over 100 fect, but, aside from that, he 
was to put the waste earth in embankments, where required, 
free of any charge. 

The defendant admits that the plaintiff commenced the 
work September 10, 1882, but denies that he completed it 
according to the contract or the direction of defendant, and 
denies that on the west 5,000 feet he excavated 18,000 
cubic yards of earth and placed in embankments 9,000 
cubic yards or any greater number than 23,066; and de- 
nies that, in the construction of the remainder, he excavated 
240,000 cubic yards and placed in embankments 100,000 
-cubie yards, or any greater number than 233,323; and 
denies each and every allegation in this cause of action, 
-except that specially denied and admitted. 

Upon the issues thus formed the court below found that 
the plaintiff was not entitled to pay for earth placed in em- 
bankments, which had once been measured and paid for in 
excavation, and that the work done by plaintiff, if fin- 
ished according to contract, would amount, at the contract 
price, to $4,475.89, over and above that paid him by the 
-defendant. 
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In reviewing this finding of the court, I will first con- 
sider that part which finds that the plaintiff is not entitled 
to compensation for earth placed in embankments which 
has once been measured and paid for in excavation. By 
reference to the contract it will be seen that no rule of 
measurement is therein provided, nor any language uscd 
which it is supposed furnished the court with either a 
theory or facts upon which to base its finding. ‘The lan- 
guage is, “to construct the canal * * * at and for 
the price following:” (certain sections) “nine cents per 
cubic yard.” * * * ‘For every 100 feet haul after the 
first 100 feet, one cent per cubic yard.” If this may be said 
to indicate any criterion tending to settle the question, it 
would seem to be that the earth hauled should be measured, 
and not merely the excavation from which it was taken 
while the words quoted “to construct a canal” would seem 
to indicate that the entire canal, as well that which consisted 
of excavation, as that in embankment, should be measured. 
But it will also be observed by the contract that the 
work is to be constructed “according to the approved plat 
and survey of J. D. Buckley, engineer, and the specifica- 
tions annexed and made a part of the contract.” This 
language, as used, refers to the manner of construction, and 
not, as I understand it, to the rule of measurement or the 
rate of compensation. Attached to the record and identified 
by the engineer are the specifications of the contract, but 
there are no delineations of a plat and survey accompanying 
the bill of exceptions, or reference made to any by the 
witnesses in the case, so far as observed. The words used 
in the specifications are identical with those of the contract 
as to this question. 

But while this finding of the trial court could not have 
been based upon the words of the contract or the specifi- 
cations, I am yet of the opinion that it is correct, and 
ought to be sustained. The evidence shows, without ex- 
ception, that, from the commencement of the work to the 
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time when the plaintiff claims it was completed, upon 
stated intervals, upon the completion of portions of the 
work, he presented his claim for estimates for pay on work 
completed and upon which the engineer made inspection 
and measurement, and in all instances, to the knowledge 
and acquiescence of the plaintiff, the engineer measured the 
work by the excavations only, and not by the embank- 
ment, basing his estimates and computing the amount due 
on excavations, which estimates were accepted by the 
plaintiff and the amonnts were received by him, less the 
twenty per cent retained under the terms of the contract 
until the completion of the work. The evidence to this 
effect, introduced by the defendant, and claimed to sustain 
the proposition of the court below, is abundant and conclu- 
sive, and fully justified the court that the admeasurement 
and compensation were understood, adopted, and acquiesced 
in by both parties to the contract. It was therefore con- 
clusive of the question of the rule of measurement and com- 
pensation involved. 

The other proposition, of the finding of the court, is 
that the work done by the plaintiff, if finished according 
to the terms of the contract, would amount to $4,475.89 
over and above that paid him by defendant. The mean- 
ing of this finding is that the work actually completed by 
the plaintiff, and estimated by gefendant’s engineers, and 
upon which eighty per cent of the estimates had been paid 
to the plaintiff, amounted to the sum stated in exeess of 
the sums actually paid by the defendant to the plaintiff. 
While I am not able, from the want of data in the record, 
to verify this proposition, I am at an equal loss, for the 
same reason, to arrive confidently at a different result. 
This finding also involves the proposition that the work 
was left unfinished by the plaintiff, and this apparently in 
two aspects: 1. That one, or more, of the subdivisions of 
the work was left unfinished and for which no estimate was 
made in favor of the contractor by the defendant; and 2. 
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That some portion, or all, of the work which had been es-. 
timated, and upon which the contractor had received eighty 
per cent, was in fact incomplete. In this view, the first 
predicate must be affirmed, as there is undoubtedly evi- 
dence to support it; but as to the second, assuming the 
unfinished character of those portions of the work which 
had been estimated for and inspected, it must be disap- 
proved, if we apply the same principles of law and con- 
struction to the contemporaneous acts of the defendant and 
its agents that we have meted to the adverse party, then. 
we must hold on this point in favor of the plaintiff. 

II. The second cause of action arises upon the allega- 
tion of the plaintiff that the first mile of the canal was to- 
have been thirty feet wide at the bottom, and no more, but 
that afterwards the defendant required it to be constructed 
thirty-one feet wide, which was done accordingly, at an 
extra expense of $500, which amount is claimed of de- 
fendant. 

To this claim the defendant makes two answers: 1. A 
general denial; 2. That on November 16, 1882, the plaint- 
iff presented his estimate for work on section 1, in which 
he claimed to have excavated 23,066 cubic yards in the 
west 5,000 feet iu the first mile, and to have removed fifty- 
one cubic yards of earth more than 100 feet, which was 
agreed to, and that he wasgntitled therefor to $3,460.41, of 
which 80 per cent was then due, and the balance to become 
due when the work was completed, and the plaintiff had 
fully complied with his contract, in accordance with which 
the defendant paid the plaintiff the 80 per cent of the sum 
stated as due. 

This issue the court found for the defendant, and the 
finding is sustained upon the second defense set up in the 
answer. 

JII. The third finding of the court arises upon the 
plaintiff’s third cause of action, that, by the contract, he 
was to construct all embankments at and near the excava- 
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tions for the canal, and that the work was so commenced, 
but that subsequently the defendant disregarded the terins 
of the contract, and directed the embankments to be con- 
structed with a projection or berme on each side of six feet, 
and they were so altered, removed, and constructed, which 
was extra work, involving the removal of 258,000 cnbic 
yards of earth at three cents per yard, and was charged ac- 
cordingly at the sum of $7,740 to the defendant. 

To this cause of action the defendant denies that by the 
terms of the contract the plaintiff was to construct all em- 
bankments at and next to the excavations thereof, but avers 
that the plaintiff agreed to construct the canal in a good 
and workmanlike manner, which required the leaving of a 
berme between the excavation and embankment of at least 
four feet. 

This issue the court found generally for the defendant. 

There is a considerable amount of testimony contained 
in the bill of exceptions as to whether the provision of the 
10th specification, that “the entire work should bedone in 
a good and workmanlike manner under the direction of the 
company and its engineer,” as applied to this specific work, 
or to that of a like character, in its scope and meaning 
comprehended that a berme should be constructed as an ad- 
dition to the embankments in order to complete the whole, 

Much of the testimony was not strictly admissible under 
the issues formed, and it is doubtful if any of it was. 
Were the court left to the coustruction of the contract, it 
would find difficulty in reconciling the conflicting rules 
which have beeu recognized in the construction of canals 
and public works for conimercial purposes, and applying 
them to works of the present character. While it is not 
improbable that modern engineering would require a berme 
in the banks of canals constructed for commercial or me- 
chanical improvement where such banks are formed partly 
by excavation and partly from the assembled earth, it is not 
believed that the same rule prevails in the construction of ir- 
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rigating canals in western states; and the fact is suggestive 
that the present improvement occupies a station, geographic- 
ally and mechanically something between the two extremes. 
But whether fairly admissible or otherwise, there was evi- 
dence submitted that a portion of the canal was constructed 
without a berme bank and that dissatisfaction was occasioned 
to the Water Supply Company on account of this and 
other matters of construction, and that a committee of the 
directors of that company was charged with the inspec- 
tion and consideration of these matters of difference and 
complaint; that upon the committee conferring with the 
plaintiff, he claimed that the engineer, who had laid out the 
work, had not required the banks to be constructed with a 
berme, and that the specitications did not provide for it, 
but that he finally conceded the point, and agreed to con- 
struct the remaining portion with a berme of four feet— 
the committee having at first insisted on one of six feet. 
The testimony of R. L. Downing, one of the committee, 
states that at said conference the plaintiff and the commit- 
tee compromised upon a four-foot berme, the plaintiff at 
first claiming extra pay, but finally agreed that he would 
construct it, of that dimension, without extra pay. The 
witness stated that he thought that the president and the 
committee of the company “ kind of conciliated things by 
agreeing to advance the contractor some money, and allow 
him to go on with the work.”’ The testimony of the wit- 
ness Switz, a director of the company and member of the 
committee, is to the same effect, though not so explicit and 
positive, and that of E. C. Calkins, the president of the 
company, is corroborative of both. There was, therefore, 
evidence before the court to sustain its findings upon the 
third cause of action. 

IV. The fourth finding of the court is upon the issue 
formed upon the fourth cause of action, alleging that at 
the time the plaintiff entered upon the contract the line of 
the canal was laid out to be constructed around a large 
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sand hil!,and by direction of the defendant so munch of the 
line was abandoned and a new one laid out, for the con- 
struction of the canal, by a deep cut through the sand hill, 
and through earth and material more difficult and expen- 
sive to move than that of the original line, which was so 
constructed by order of defendant, involving an excavation 
of 4,000 cubic yards of earth, which was charged at thirty- 
five cents per yard as extra work, amounting to $1,400. 

To this the defendant answered that the line was 
changed from a heavy cut of one-half of a mile, around a 
hill, to a deep cut of a shorter distance into a ravine; that 
it cost no more per cubic yard to excavate upon the new 
line than upon the original, but that the plaintiff demanded 
as extra compensation for the change $200, which was 
paid him on September 22, 1883, in full satisfaction of the 
claim. 

The facts of this claim by the plaintiff, and the settle- 
ment and payment in full by the defendant, are sworn to 
by the president of the company in his testimony, and, al- 
though there is conflicting testimony by the plaintiff, the 
finding of the court is sufficiently sustained. 

Y. The fifth finding of the court is upon the fifth cause 
of action, that the defendant neglected and refused to lay 
out and specify, and to stake out and cross-section, the 
points of the Union Pacific railroad crossing where exca- 
vations and fills were to be made on the line of the canal 
until after the plaintiff had finished that portion of the 
line and moved his teams and workmen to other and dis- 
tant parts, requiring a return to the points, with material 
and men and the excavation of 4,000 cubic yards of earth 
at twenty cents per yard, at an additional expense, and the 
completion of it at greater cost, to the amount of $800. 

To which the defendant answered, admitting that the 
work upon the excavations for the crossings of the Union 
Pacific railroad was not ready at the time that the adjacent 
portions of the line were excavated, but that the defendan 
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was compelled to await the construction of the railway 
company’s bridge, and that no delay was caused by or 
through its fault, but such delay was an unavoidable inci- 
dent of the work plaintiff had undertaken to do. 

If. That it is wholly untrue that the plaintiff removed 
4,000 ecnbic yards of earth at said crossing, or that it was 
worth any greater sum than nine cents per yard. 

There is evidence on the part of the plaintiff tending to 
prove this cause of action. Iam unable to find any on 
the part of the defendant applicable to its defense, except 
that which establishes the fact that the plaintiff, upon the 
completion of that section of the work in which the rail- 
road crossings were, made out and presented his claim, for 
an estimate and payment thereon, of nine cents per cubic 
yard, which he received in full of 80 per cent of the com- 
pensation for the excavation and construction of that sec- 
tion. 

It was upon this evidence, doubtless, that the court 
found the issue for the defendant, and it sufficiently sus- 
tains the finding. 

VI. The sixth finding of the court arises upon the 
sixth cause of action, alleging that the portion of the work 
lying between stations 705 and 708-2 of the line of the 
canal was through a deep run, or draw, in the surface of 
the land, through which it was intended to conduct a flume, 
not included in the contract, but which, at the request. of 
the defendant, the plaintiff filled and constructed the canal 
across the same, placing 7,000 cubic yards in embank- 
ments, at twenty-five cents per yard, which was extra work, 
performed on that account, and charged to defendant in the 
sum of $1,750, which was accepted and a reasonable sum 
agreed to be paid therefor. 

The answer of the defendant admits the change from 
flume to fill, in the original plan of construction, between 
the stations 705 and 707-2, and alleges that it had the right, 
under the contract, to vary the plan and line of the work, 
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and that the plaintiff solicited the change and the construc- 
tion of the work on the fill, which was accorded, and for 
which he made no extra claim, or charge therefor, and that 
it was not worth, for each cubic yard, a greater sum than 
nine cents; and for a second answer to said sixth cause of 
action, that it had settled and accounted with the plaintiff, 
in full, for the work done on that portion of the line of the 
canal. 

The evidence of the plaintiff tends to prove this cause of 
action, and all that tends to support the defense is appli- 
cable to the settlement with the plaintiff for that portion of 
the work. It does appear that that portion was regularly 
estimated to him and the payment thereon accepted as in 
full of 80 per cent of his pay therefor. This is held to 
sustain the finding of the court. 

VII. The seventh finding of the court is upon the 
seventh cause of action for changes from flume to fill be- 
tween stations 744 and 748, upon the same grounds of action 
and defense as those of the sixth, just considered, and is held 
accordingly. 

VIII. The eighth finding of the court is upon the 
eighth cause of action for changes from flume to fill be- 
tween stations 824 and 830-2, upon like grounds of action 
and of defense as those of the sixth and seventh, last con- 
sidered, and is held accordingly. 

IX. The ninth finding of the court is upon the ninth 
cause of action that, by his contract, the plaintiff was re- 
quired, in making the slopes to excavations, to construct 
them as smooth as he convenieutly could with plows and 
scrapers Only, in the common course of excavation, and 
that the banks of the first five miles were sloped accord- 
ingly. That in the remaining eleven miles, at the special 
instance of defendant, he caused the banks to be sloped at 
an extra expense of $200 per mile, which was extra work, 
amounting to $2,200, and was accepted by defendant and 
a reasonable sum agreed to be paid therefor. 
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The answer of the defendant to this cause of action was 
a general denial. 

It appears from the evidence on the part of the plaintiff, 
that in the construction of the first five miles of the canal, 
while the work was being done under the supervision of the 
original engineer, Buckley, and his assistant, Davidson, 
the contractor was only required to finish off the slopes 
of excavations in such manner as was commonly done with 
plow and scraper; but that, snbsequently, when these ‘en- 
gineers were stperseded on the remaining portions of the 
work, he was required by other engineers to finish the 
slope of the excavations by hand labor, with mattocks, at 
an increased expenditure and cost. There is little conflict 
of testimony on this point. It was contended by the 
engineers then in eharge that in that way only would the 
construction of the canal be finished in a workmanlike 
manner; while, by the testimony of engineer Buckley, the 
work could be finished in a workmaulike manner by the 
use of plough and scraper merely. This difference of opin- 
ion may possibly be reconciled by the difference in educa- 
tion and experience of the engineers, in the high or low 
latitudes of their past labors, and the difference in the water- 
ways they may have constructed. But the court was doubt- 
less controlled in its opinion by the satisfactory evidence 
that the plaintiff, after resisting the requirement to change 
the manner of finishing the slopes, finally acceded to the 
demand of the engineer in charge and finished them as re- 
quired, accepting the estimates and pay for the work, to 
the extent of 80 per cent of the amount, without protest 
or claim for extra compensation on the grounds of the 
present cause of action. 

Viewed in relation to the other issues and facts of the 
case, yet, not without hesitation, I reach the conclusion that 
such finding of the court must be upheld. 

X. The tenth finding of the court is upon the plaintiff’s 
tenth cause of action, that during the month of November, 
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1882, while in the prosecution of the contract, the defend- 
ant refused to lay out and cross-section the line of the work 
so that he could progeed without delay, but stopped the 
work, while he had men and means employed at a rate of 
wages which was subsequently increased, on account of the 
delay, when the plaintiff was allowed to resume the pros- 
ecution of his coutract, on account of which he claims 
$4,000 damages. 

The answer of the defendant is, that after the construc- 
tion of the first section, the contractor was to wait before 
prosecuting the remainder of the work till the city of Kear- 
ney, which had promised to donate to the improvement a 
certain sum of money, should inspect the first section, and 
ascertain if a sufficient flow of water from the Platte river 
could be obtained by the means used; and that the delay 
complained of was in waiting for the inspection, and its 
results, which the plaintiff had agreed to. The defendant 
also makes a general denial of this canse of action. 

The sixth specification of the contract provides for the 
acceptance and approval of section 1 by the mayor and 
council of the city of Kearney, and if that section shall not 
be so accepted before October 30, 1882, the time for the 
completion of the sections from 2 to 9 “inclusive shall be 
extended so as to give seven full months’ time between the 
date of the acceptance of section 1 and the final completion 
of the remainder.” 

This seems, therefore, to have been a necessary delay, 
both anticipated and provided for, and for which the de- 
fendant was not directly or remotely responsible; and the 
losses, if any, incident to it, were risks which the plaintiff 
took upon himself with the considerations of his contract. 
There is no evidence going to show daches in the delay on 
the part of the defendant. 

The tenth finding of the court is therefore sustained. 

XI. The eleventh finding of the eourt is upon the issues 
formed by the 11th, 12th, 13th, 14th, and 15th clauses of 


62 NEBRASKA REPORTS. [ Vor. 29 


Price v. Kearney Canal Co, 


the defendant’s answer, which is treated as a set-off or 
counter-claim ; that the defendant had paid to the plaintiff 
the snm of $6,853.50, advanced on aecount of work prom- 
ised to be done and executed, but which he failed to do. 

It is not clear in what precise sense the words of the 
allegation are nsed. But they are probably to be under- 
stood that the entire work contracted to be performed was 
not fully completed, and that to finish it, complete, would 
cost the amount stated. In this sense it must have been 
considered by the trial court. 

The twelfth clause is not of the nature of counter-claim, 
but of defense against the plaintiff’s claim for extra com- 
pensation. 

The thirteenth clause partakes of the disposition of a 
counter-claim in setting up that the plaintiff failed to com- 
‘mence the work, or to complete it, according to the terms 
of the contract; that it was not executed in a good and 
workmanlike manner, nor the banks as high as required, 
nor the proper slopes given to them, nor the proper width 
at the top, and that the work was of the less value of 
$10,000, which it would cost to complete it according to 
contract. 

It is undoubtedly true, as shown by a preponderance of 
testimony, that the plaintiff failed to fully complete the 
canal. According to the testimony of the president of the 
Water Supply Company, William Price, son and agent of 
the plaintiff, in the spring of 1884, was in charge of the 
work for the plaintiff, and informed the president of the 
company that the work was then completed and ready for 
an estimate; that the company’s engineer was instructed to 
inspect the work and if completed to prepare an estimate, 
and if not to inform the contractor, or his agent, in what 
respect it was not satisfactory, which was done as stated, 
and Mr. Price, the agent, then refused to do anything more 
with it, but left it under these cirenmstances. 

There is also evidence which tends to prove that the de- 
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fendant completed the section or subdivision which it is 
claimed the contractor, through his agent or foreman, left 
unfinished, and for which no estimate was ever made in fa- 
vor of the contractor, and for which it is not claimed that he 
was ever paid. No estimate of the entire cost of this sec- 
tion appears to have been made by the company or any of 
itsengineers. Had it been estimated, it is obvious that, un- 
der the terms of the contract, the amount which it cost the 
company to complete it, if that was less than the cost of 
the whole work, should have been deducted from the total 
cost, and the balance passed to the credit of the contractor ; 
in other words, if it cost the defendant so much more than 
nine cents per cubic yard to excavate and form the em- 
bankments of that portion of the work which it claims to 
have completed, the overcost would overbalance the sum 
which that portion of the same done by the plaintiff would 
amount to at the contract price, and nothing would be 
due him therefor; and if, in addition to consuming the 
amount earned by the plaintiff, the extra work of defend- 
ant amounted to an additional sum, that amount would be 
chargeable to the plaintiff to be taken from the reserved 
twenty per cent; but in order to have made good its claim 
to this the company should have caused the whole of that 
section or subdivision of the work to have been concisely 
measured and estimated, as well at the contract price as at 
the actual cost of that part constructed by it. 

It would seem that equity required this duty of the de- 
fendant, and that while allowing the contractor nothing 
for constructing the body of the work of this section, to 
charge against him the full amount expended in complet- 
ing it would be an injustice to the plaintiff. 

But it is obvious that the finding of the trial court, 
which we are considering, was based chiefly upou the claim 
of the defendant that the entire work which had been con- 
structed by the contractor, estimated by the engineers, 
agreed to by the parties, and 80 per cent of its cost paid 
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and accepted, was subsequently found in a condition of in- 
completeness, or of dilapidation, that required some $10,000 
to place in a good condition and repair. 

Applying the same rules of equitable construction to 
this claim, made by the company, that we have enforced 
against the contractor’s claim for extra compensation for 
the construction of the work, and it cannot be allowed. 

The eleventh finding of the court below is, therefore, 
reversed, and this court finds that there is due from the 
appellee to the appellant on account of the 20 per cent of 
compensation, reserved under the contract, for the comple- 
tion of the work as estimated to him the sum of $4,475.89, 
with interest thereon from May 1, 1884, and judgment 
therefor will be entered, providing also a lien on the appel- 
lants’ works as prayed. 


JUDGMENT ACCORDINGLY, 


THE other judges concur, 


Witit1am Barmpy v. ADA PLUMMER. 
[FILED MaRrcH 11, 1890.] 


Private Writings: Notice To Propuce: EvipENcE ALIUNDE, 
Where a party to an action desires to give evidence, aliunde, of 
the existence or contents of a private writing which has been 
delivered to the adverse party, the better practice is to servea 

. timely notice upon such party, or his attorney, to produce the 
writing at the trial. But such notice may be dispensed with 
upon proof that such party has said that such writing has been 
lost or destroyed. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


R. 8. Bibb, for plaintiff in error. 
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A. H. Babcock, and A. Hardy, contra. 
No briefs filed. 


Cosp, Cu. J. 


The plaintiff below alleged that the defendant was in- 
debted to her in the sum of $47.62, for goods, wares and 
merchandise sold and delivered to him at his special in- 
stance and request, as set forth in the bill of items marked 
A; that there has been paid on said bill $13.26, in addi- 
tion to the credit thereon, and is now due $47.62. 

Second—That heretofore, and within the past year, the 
defendant received a bill of furniture cons:gned to the 
plaintiff, the price and value of which was $f03.32, and 
which he kept and appropviated to his own use, and for 
which he agreed to pay the plaintiff said amount, with in- 
terest thereon from April 6, 1886, which he has neglected 
aud refused to do, and remains justly indebted therefor. 

Third—That on April 8, 1886, she bargained and ex- 
changed with defendant certain property for eighty acres of 
land in said county received of him, subject to a mortgage 
of $1,300, bearing interest at 10 per cent, which he rep- 
resented was paid up to April 1, 1886, but was not paid 
to within four months thereof, and which she was com- 
pelled to pay, amouuting to $43.33, and for which he re- 
mains justly indebied to plaintiff, with interest thereon at’ 
10 per cent from April 8, 1886. 

Fourth—That for two months from April 8, 1886, 
plaintiff furnished defendant, at his request, lamps and oil, 
lighting one-half the store occupied by him in Beatrice, at 
an expense and value of $5, and which he remains justly 
indebted therefor. 

The plaintiff demands judgment of $199.27, with inter- 
est on $52.62 at 7 per cent per annum from November 17, 
1886, and on $146.65 from April 6, 1886, and for costs of 
suit. 


i) 
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The defendant answered, denying the allegations of the 
plaintiff and setting up that the plaintiff is indebted to him 
in the sum of $198.25, in the following particulars: 


Order from Spencer.......cscccccsssescsesessscesecsoees $5 00 
‘Two months’ use of telephone...........ssccceecssees 8 00 
Furniture, one chair.......... ccecseeeeseeeecees poses 7 25 
Rent for hall at Liberty, April 8 to May 15, 1886, 6 00 
Two months’ rent, one-half store.........csecceseeees 75 00 
One and half month’s rent on one-fourth store..... 28 00 
Tools retained in trad@......c.csesscseceeeseneneeeens 35 00 
Work of son, and horse feed..........ccsscsesceeseeees 25 00 
Mire glitys: cicde asses ds cue sea cksod douse oacevesed sep oescie 9 00 


‘ $198 25 
That said sum is due and unpaid. 
The plaintiff replied, denying the allegations of defend- 

ant. There was a trial to a jury with findings for the 
plaintiff and verdict for $150.92. The defendant’s motion 
for a new trial was overruled, and exceptions taken on the 
record. The cause was brought to this court on error by 
the defendant, who assigns six nominal errors, two of 
which are meritorious in form, and will be considered. 

“1. That the court erred in permitting the plaintiff to 
testify verbally as to the contents of the bill of sale from 
plaintiff to defendant without first complying with the 
statute as to notice.” 

It appears from the bill of exceptions that at and before 
the 8th day of April, 1886, the plaintiff was engaged in 
keeping and carrying on a furniture store at Liberty, in 
Gage county, and the defendant was engaged in. carrying 
on a mercantile business at the city of Beatrice. It ap- 
pears that his establishment consisted of three distinct 
stocks or departments, one composed of groceries, one of 
boots and shoes, and one of queensware. The defendant 
was at Liberty about the first of said month of April, and 
was in negotiation with the plaintiff, through her husband 


Vor. 29] JANUARY TERM, 1890. 67 


Barmby v. Plummer. 


and agent, I. N. Plummer, with a view of trading his stock 
of groceries and certain real property in Beatrice for the 
stock of furniture of the plaintiff and certain real property 
belonging to herin Liberty. He left however and returned 
to Beatrice without consumniating a trade. On the 6th or 
7th day of said month I. N. Plummer went to Beatrice 
for the purpose of pursuing said negotiations and making 
such trade with the defendant. It appears from the testi- 
mony of I. N. Plummer that on that day and the next he 
accomplished a trade with the defendant; the property 
traded by the plaintiff consisting of “a furniture store in 
Liberty, store building, and dwelling house;” that there 
was a Memorandum in writing made of the trade and signed 
by witness for Mrs. Plummer, plaintiff, but subject to her 
approval; that witness paid defendant $15 to bind the bar- 
gain, for which he took defendant’s receipt, and if she did 
not approve and adopt the trade, witness, as her agent, was 
to lose the $15. The court here put the following ques- 
tions to witness: “ What was her decision?” To which he 
answered, “She would trade if Barmby would accept an- 
other bill of goods that came in after I left Liberty.” 

Q. Did he accept it? 

A. Yes, he accepted, and that was put in the bill of sale; 
but that is the bill we cannot find now. 

Q. Then the writing was not repudiated; what did she 
say about the written contract? Did she ratify the written 
contract ? 

_ A. That was finally done away with and another con- 
tract made—a bill of sale. 

Q, (By the court.) Was that bill of sale in writing ? 

A. Yes, in writing, 

Q. You say this first writing was merged in the last ? 

A. Yes, 

Q. Then the two together would show the whole trans- 
action, wouldn’t they ? 

A. Yes; that is, with this difference—the difference of 
the new bill that came in after I left. 
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Q. Where is that bill of sale? 

A. That is what I have been trying to find out. 

@,. Where was it last? 

A. The last I saw of it was when we left it with Sabin 
and told him before he gave it to Barmby to put it on 
record. I found out he didn’t put it on record at all. 

Q. Who had it the last you knew of it? 

A. Mr. Sabin; he says he gave it to Barmby, and 
Barmby told me he had it afterwards. 

Q. Is that the last you know about it? 

A. Yes. 

Q. (By Mr. Hardy.) State whether Barmby subsequently 
told you the bill of sale was lost, and he could not find it. 

A. Yes, he did when I demanded it to see if the $103 
was on it. 

Q. You may state whether, at the former trial, you heard 
Barmby testify as to what had become of that bill of sale. 

A. He testified it was lost. 

Q. He could not produce it—did he testify whether he 
could produce it or not? 

A. He said he could not. 

Q,. And the case was tried without it ? 

A. Yes. 

Objected to and motion to strike out all of witness’s evi- 
dence relating to a certain bill of sale from Mrs. Plummer 
to Mr. Barmby, as incompetent, immaterial, and irrelevant, 
which objection and motion were overruled. This ruling, 
and one of like import made by the court when the plaint- 
iff was on the stand testifying as a witness in her own 
behalf, is the basis of the assignment of error now under 
consideration. Doubtless, the better practice in such cases 
is, Where a party desires to give evidence of the existence 
and contents of a private writing which has been delivered 
to the adverse party, to serve a timely notice upon such 
party to produce it. But such notice may be dispensed 
with upon proof that such party has said that such writing 
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has been lost or destroyed. Such has been the holding of 
the English courts, even in criminal cases. (See Rea v. 
Haworth, 4 C. & P., *253 [19 Eng. C, L., 502].) The law 
nowhere requires the doing of an obviously nugatory 
and unavailing act. 

The instructions complained of in the petition in error 
are not contained in the record. 

The evidence set out in the bill of exceptions sustains 
the verdict. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


Tue other judges concur. 


A. J. HAGGLAND ET AL. V. JAMES STUART, 
{Frtep Marca 11, 1890.] 


1. Negotiable Instruments: FRAUD: TRANSFER: PRESUMP- 
TION. In an action brought on a promissory note by an in- 
dorsee against the makers where facts were alleged in the 
answer showing fraud on the part of the payee in the inception 
of the note, and the plaintiff replied denying such allegation, 
the trial court held the burden of proof to be upon the defend- 
ants, and upon the offer of proof by the defendants the plaintiff 
objected to any testimony on the part of the defendants because 
the answer admits the execution and purchase of the note, and 
because the facts pleaded do not constitute a defense nor show 
that plaintiff acted in bad faith in its purchase, which objec- 
tion was sustained, held, error. 


2. : Where a note is shown to have 
originated in fraud, a presumption arises that a subsequent 
holder gave no value for it; and such presumption will prevail 
in an action by such holder against the maker unless rebutted 


by evidence of value and good faith in the transfer. 
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Error to the district court for Madison county. Tried 
below before PowErs, J. 


W. M. Robertson, for plaintiffs in error : 


The facts seem to warrant the conclusion that the plaint- 
iff took the paper under circumstances showing bad faith 
on his part, and he cannot recover. (Johnson v. Way, 27 
Ohio St., 374; Dobbins v. Oberman, 17 Neb., 163; Citi- 
zens Bank v. Ryman, 12 Id., 542.) 


Allen, Robinson & Reed, contra: 


In order to impeach the bona fides of defendant in error’s 
holding, it must be shown that he purchased the note with 
notice of its infirmities, which is not done here. (Stein v. 
Keeler, 4 G. Greene [Ia.], 86; Clapp v. Cedar Co., 5 Ta., 
59; Lane v. Krekle, 22 Id., 407; Uther v. Rich, 10 Ad. & 
E. [Eng.], 784.) The fraud or illegality which shifts the 
burden of proof on the holder must relate to the consider- 
ation or the latter must be contrary to law or public policy. 
(Pana v. Bowler, 107 U.S., 529; Smith v. Bank, 9 Neb., 
35.) The representations which are complained of as con- 
stituting fraud consist of an unfulfilled promise, upon 
which fraud cannot be predicated. (Perkins v. Lougee, 6 
Neb., 223.) The alleged fact that the payee of the note 
failed to furnish a sample burner does not amount to a 
failure of consideration nor constitute a defense. (Smith ». 
Bank, 9 Neb., 31; Douglas v. Matting, 29 Ia., 498.) 


Cogs, CH. J. 
The plaintiff in the court below brought suit on the fol- 


lowing note: 


“8150. Mapison, Nepr., Nov. 32, 1887. 
“On the first day of March, 1888, we promise to pay 
Thos. E. Hall, or order, one hundred and fifty dollars at 
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bank. of ————,, for value received, negotiable and paya- 
ble without defaleation or discount, with 8 per cent inter- 
est from date; said interest to become as principal and bear 
— per cent interest if not paid, and if suit on action is in- 
stituted to collect this note, or any part thereof, 


promise to pay ———— dollars as attorney’s fees in said 
5 
suit or action. A. J. HAGGLAND. 
“Witnessed by— J. A. HaGeLann. 


“T, FE, DARLINGTON.” 


And alleged that on November 20, 1887, Hall sold and 
delivered and indorsed the note to plaintiff, and that the 
same is due and unpaid. 

The defendants answered, admitting the execution and 
delivery of the note, and the indorsement and delivery to 
the plaintiff, and setting up: 

“2d. The sole and only consideration of the note sucd 
upon was the sale to the defendants of the territory of the 
precinets of Union Creek, Battle Creek, and Warnerville, 
in Madison county, Nebraska, or the right to sell a hydro- 
carbon burner attachment to or for a stove, said by the 
payee of the note sued upon to be patented and manufact- 
ured by Hall & Co., of Kansas City, Missouri, and the 
said note purported to be for royalties, or in part payment 
for royalties, upon the buruer sold by these defeudants ; 
and the said Thos. E. Hall, the payee of said note, aud the 
person who took the same from these defendants, and who 
represented himself to the defendants to be the agent and 
attorney of Hall & Co., agreed that within thirty days 
from the time of the execution and delivery of said note 
that Hall & Co. would ship to the address of the defend- 
ants, at Madison, Nebraska, a sample burner, with which 
they could eanvass, and from which these defendants might 
be able to manufacture said burners; and with said ex- 
press agreement and understanding by these defendants 
with said Thomas E. Hall, they signed and delivered the 
note sued upon, and would not have so signed and deliv- 
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ered it had they not been induced to do so through and by 
the representation aforesaid. That all the representations 
made as aforesaid by the said Thos. E. Hall, the payee of 
said note, were false and untrue in every particular; nor 
have the said Hall & Co., or Thos. E. Hall, or any of the 
persons for them, ever sent to these defendants the sample 
burner that was agrecd to have been sent, and these de- 
fendants could neither sell nor manufacture the said burner 
without the sample; and the sale of the territory aforesaid 
was a fraud and myth, as was the agreement to send the 
sample burner, as there is no such territory in Madison 
county, Nebraska, as that mentioned in the written contract 
or agreement made by Thos. EK. Hall with these defendants, 
purporting to give them the right to sell or manufacture 
the burner aforesaid, in the territory aforesaid, and these 
defendants did not know but what the said contract, or 
agreement, was good at the time it was made. These de- 
fendants do not know whether the person who took the 
note was Thos. E. Hall, or who he was, or whether there 
is such a person living, or such a firm in existence as Hall 
& Co., but whoever the person was, he represented himself 
to be Thos. E. Hall, and by his false and fraudulent rep- 
resentation aforesaid induced these defendants to give the 
note aforesaid, the said payee in said note not giving them, 
nor has any person ever given them, a deed for any terri- 
tory, or the right and power, or authority to manufacture 
and sell said burner in any territory ; when in fact and in 
truth the defendants supposed, and were led to believe by 
the representations of the said Thos. E. Hall at the time 
of the giving of the note sued upon, that they were getting 
a deed, or the right and authority to sell or manufacture 
the said hydro-carbon burner in the precincts of Union 
Creek, Warnerville, and Battle Creek, in said county. 
And the consideration for said note has entirely failed, or 
the said Thos. E. Hall gave these defendants a paper pur- 
porting to be a deed or contract, or authority to sell or 
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manufacture said hydro-carbon burner attachment in the 
townships of Warnerville, Madison, and Battle Creek, in 
Madison county, Nebraska, that not being the territory 
they purchased, or supposed they purchased. 

“3d, At the time the plaintiff purchased the note in suit, 
these defendants were reputed to be, and were and now are, 
solvent and able to pay the said note, and the same could 
be collected from them by law, and it was worth in the 
market more than $140. 

“4th. The plaintiff did not purchase said note in the 
usual course of his trade as business as a banker, or as an 
investment, but purchased it at a greatly reduced price, at 
a large discount, for the purpose of speculation, and with- 
out having the same transferred and indorsed directly to 
him, or the payment thereof guaranteed. 

“5th, The plaintiff is a banker at Madison, Madison 
county, Nebraska, and it is his custom, and the custom of 
all the banks in said town of Madison, to buy notes at a 
discount, and it is the usual custom of said banker, and was 
so at the time of the purchase of the note sued upon by 
the plaintiff, to require the payee or person from whom 
they purchased notes to transfer the same to them direct 
and indorse and guarantee the payment thereof; that the 
usual discount of notes in and at the banks in Madison, in 
November, 1887, was not to exceed twenty to thirty per 
cent, by the year, of notes purchased in the usual course 
of trade; that plaintiff purchased the note in suit of the 
person with whom the defendants dealt, and to whom they 
gave it, about the same day it was given, and the payee in- 
dorsed it in blank; that plaintiff purchased it for a much, 
less sum than $140, and for about the sum of $100, well 
knowing at the time he purchased it that these defendants 
were solvent and able to pay the same. 

“6th. That the note sued upon, together with other 
notes to the same payee, were offered for sale at a large dis- 
count at the different banks in Madison on or about the 
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day plaintiff purchased the note in suit, and were refused 
by some of the bankers, and at or about the time plaintiff 
purchased the note sued upon the same payee offered to 
sell to plaintiff another note of these defendants of the same 
date for the same amount and rate of interest, due June 1, 
1888, but said plaintiff refused to purchase it at any price, 
assigning as his reason for such a refusal that he wished to 
wait and see if the note sued upon was all right, the con- 
sideration for both the note sued upon and the note offered 
plaintiff, and which he refused to buy, being the same.” 

The plaintiff’s reply denied each and every affirmative 
allegation in the defendants’ answer contained, except those 
of the third paragraph, which are admitted. 

A jury having been impaneled for the trial of the 
cause, and the court having held that the burden of proof 
was upon the defendants, the defendants offered a witness, 
whereupon the plaintiff objected to the introduction of any 
testimony on the part of the defendants, alleging as the 
grounds of such objection that the answer admits the exe- 
cution and purchase of the note and its genuineness, and 
that the facts pleaded in the answer do not constitute any 
defense to the action; that it is not alleged in the answer 
that the plaintiff took the note in suit with any knowledge 
or notice of the alleged fraud between the antecedent partics, 
nor that he acted under such circumstances as show bad 
faith or lack of honesty on his part, which objection was 
sustained. Whereupon, on motion of the plaintiff, the 
court, over the objection of the defendants, charged and di- 
rected the jury to bring in a verdict for the plaintiff, for 
the amount of the note sued on; whereupon the jury re- 
turned their verdict for the plaintiff in the sum of $167.65, 

Defendants’ motion for a new trial having been overruled, 
a judgment was rendered for the plaintiff. The cause is 
bronght to this court on error. 

I have searched the Code, as well as the reports, in vain 
for authority to justify the trial court in the practice pur- 
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sued in this case. The answer of the defendants was prob- 
ably open to demurrer and possibly to a motion to make it 
more definite and certain; but the plaintiff replied to it 
and went to trial. In such case there was no proper case 
presented to the court for its decision that the facts stated 
in the answer constituted no defense to the action. But 
had the point been raised by demurrer to the answer, 
would the court be justified in holding, as a question of law, 
that the note did not originate in illegality or fraud, and 
thus relieve the plaintiff of the burden of proving the good 
faith of its purchase by him? 

It is alleged in the answer that the sole and only con- 
sideration for the note sued on was the sale to the defend- 
ants of the territory of the precincts of Union Crcek, 
Battle Creek, and Warnerville, in Madison county, Ne- 
braska, or the right to sell a hydro-carbon burner attach- 
ment to or for a stove, said by the payee of the note sued on 
to be patented and manufactured by Hall & Co., of Kan- 
sas City, Mo.; and the said note purported to be for 
royalties, or in payment for royalties, upon the burners 
sold by these defendants; and the said Thomas E. Hall, 
the payee of said note and the person who took the same 
from the defendants, and who represented himself to the de- 
fendauts td be the agent and attorney of Hall & Co.; agreed 
that within thirty days from the time of the execution 
and delivery of said note that Hall & Co. would ship to 
the address of these defendants, at Madison, Nebraska, 
a sample burner with which they could canvass, and from 
which defendants might be able to manufacture said burn- 
ers, and, with said express agreement and undertaking by 
the defendants with said Thomas E. Hall, they signed and 
delivered the note sued on, and would not have so signed 
and delivered it had they not been induced to do so through 
and by the representations aforesaid, and that all of the 
representations made as aforesaid by the said Thomas E. 
Hall, the payee of said note, were false and untrue in every 
particular, ete. 
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These facts, although obviously difficult to prove, are, it 
true, susceptible of proof, and if proved would establish 
fraud on the part of the payee in obtaining the execution and 
delivery of the note. While it must be admitted that the 
failure of Hall & Co. to ship the sample burner was bnt a 
breach of contract, it is equally true that the representa- 
tion that said invention had been patented by Hall & Co., 
made for the purpose and under the circumstances alleged, 
was, if untrue, a fraud which would vitiate the note in 
the hands of the payee. The same may be said of the rep- 
resentation that said Thomas E. Hall was the agent or 
attorney of said patentees, and authorized to sell, in their 
name, rights to manufacture, use, and sell such machines, ° 
and, upon proof that either or both of these representations 
were made as alleged, and were false, the burden would be 
cast upon the plaintiff to prove that he gave value for the 
note before maturity, without notice, etc. (See Conley v. 
Winsor, 41 Mich., 253, and Fitch v. Jones, 32 E. L. & E., 
134.) 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


TuHE other judges concur. 


M. E. Ssitu et au. y. JAMES I. BoyER ET AL. 
(FiLeED Marcu 11, 1890.] 


1. Fraudulent Conveyances: SuBSEQUENT DECLARATIONS OF 
VENDOR. While the general rale is that the declarations of a 
party made after he has parted with his interest in the subject- 
matter of the litigation cannot be received to disparage the right 
or title of one who acquired the same in good faith before such 
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declarations were made, yet this rule does not apply to trans- 
fers of property made for the purpose of defrauding creditors. 
Insuch case the fraudulent character of the transfer being proved, 
the declarations and acts of the vendor, made shortly alter the 
alleged transfer, and before the rights of innocent parties inter- 
vened, may be shown as circumstances in corroboration. 


2. : EVIDENCE examined, and held, to sustain the grounds of 
attachment set forth in the affidavit therefor. 
3. : ATTACHMENT. A creditor may take adequate security 


from a failing debtor without being chargeable with seeking to 
hinder and delay other creditors, but where a debtor, heavily 
jinudebted, makes a mortgage upon all his property to one creditor, 
the security being greatly in excess of the amount of the debt, 
and the effect will be to prevent other creditors from collecting 
their claims out of the residue, an attachment, on the ground of 
fraudulent disposition of the property on the facts stated in the 
opinion, will lie against the debtor. 


Error to the district court for Red Willow county. Tried 
below before CocHRan, J. 


RR. M. Snavely, and FE. Af. Bartlett, for plaintiffs in error. 


G. M. Lambertson, Rittenhouse & Starr, and H. W. 
Keyes, contra. 


The contentions and citations of counsel are the same as 
in Britton v. Boyer, 27 Neb., 522, 


MAXWELL, J. 


On the 24th of September, 1887, the defendants ex- 
ecuted and delivered to the First National Bank of In- 
dianola and L. J. Holland a chattel mortgage upon “all 
their general stock of merchandise, consisting of dry goods, 
groceries, boots and shoes, hats and caps, crockery, cloth- 
ing, notions, jewelry, safe and show cases, fixtures, and all 
their other goods and merchandise contained in the brick 
building, store houses, and basement situate on lot 6, block 
33, in the town of Indianola, Nebraska; also, our books 
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and book accounts held and owing to us, the said firm of 
Boyer & Davidson, on account of their business in said 
store above named,” to secure the payment of $5,336.46, 
of which sum $2,000 is alleged to have been due the bank 
and the remainder to Holland. 

The exact value of the property mortgaged does not ap- 
pear, but there is testimony that the goods were of the 
value of about $12,000, while the amount due on the ac- 
counts is not shown. On the 26th day of September, 
1887, the plaintiffs commenced an action by attachment 
against the defendants, the grounds therefor, as stated in 
the affidavit for an attachment, being “that the defendants 
have sold, assigned, and disposed of their property with 
the fraudulent intent to cheat and defraud their creditors 
and hinderand delay them in the collection of their debts, 
and are about to sell, assign, and dispose of their property 
with the fraudulent intent to cheat and defraud their cred- 
itors and hinder and delay them in the collection of their 
debts, and that they are about to convert their property into 
money for the purpose of placing it beyond the reach of 
their creditors, and are about to sell, assign, and dispose 
of a part of their property with intent to defraud their 
creditors, and have sold, assigned, and disposed of a part of 
their property with the intent to defraud their creditors.” 
Upon this affidavit being filed, and a like affidavit for gar- 
nishment and an order of the court obtained, part of the 
debt not then being due, a writ of attachment was issued 
and delivered to the sheriff at 8 o’clock P. M. of said day 
and returned, “ Not being able to come at the property of 
Boyer & Davidson, or James I. Boyer or Charles B. David- 
son, members of said firm, claimed to be in the possession 
of L. J. Holland, J. W. Dolan, the First National Bank,” 
etc., “notice was served upon the persons garnished—nam- 
ing them, and requiring them to appear and answer,” etc. 

The defendants filed a motion, supported by affidavits, to 
dissolve the attachment upon substantially two grounds, 
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viz.: Irregularity in procuring the same, and because the 
grounds upon which the attachment was granted were un- 
true. Affidavits in opposition to and in support of the at- 
tachment were thereupon filed and on the final hearing the 
attachment was discharged and the garnishees released. The 
dissolution of the attachment is now assigned for error. 

It seems to be conceded by the attorneys for the plaintiff 
that the claim of the National Bank is bona fide, and prob- 
ably that of Holland. The chattel mortgage seems to 
have been procured through the instrumentality of the 
latter. ; 

A debtor in failing cireumstances may pay one or more 
of his creditors, provided he deliver him no more than 
sufficient to pay the debt. 

In Elwood v. May Bros., 24 Neb., 375, it is said: “A 
creditor may obtain from a failing debtor payment in full 
of his claim, and he will not be chargeable upon that ground 
alone of seeking to defraud other creditors. Neither will 
the fact that the claim is paid in goods of no greater value 
than the amount of the claim, of itself, establish the fraudu- 
lent character of the transaction. So far as the testimony 
discloses, the defendants in error were paid in goods of 
value not exceeding the amount of their claims against 
Cramer.” To the same effect: Rothell v. Grimes, 22 Neb., 
526; Leffel v. Schermerhorn, 13 Id., 342; Shelly v. Heater, 
17 Id., 505. 

The case of Grimes v. Farrington, 19 Neb., 49, is not in 
conflict with these decisions, the exact value of the goods 
mortgaged not being shown. The highest estimate in that 
case was about $14,000, while the debts secured exceeded 
$9,000. It did not appear that the property would sell 
for more than the amount of the debts. 

While a bona fide creditor has a right to secure his 
claim, yet he has no right to tie up all the property of his 
debtor where all of such property greatly exceeds in value 
the amount of the debt secured; in other words, while he 
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may take adequate security for his own claim, he cannot 
hinder and delay if not defraud other creditors in the col- 
lection of their claims by placing the debtor’s property 
beyond their reach. If he do so he violates the law pro- 
hibiting fraudulent conveyances. The fact that he is a 
creditor does not give him a license to tie up property of 
the debtor not necessary for his own security, and prevent 
its application to the payment of other debts owing by the 
debtor, and if the debtor assigns him all his property to 
secure a grossly inadequate debt, other creditors have good 
cause to complain that the transfer is fraudulent as to 
them. 

In the case at bar the defendants had conveyed all their 
property to the mortgagees. Such property is shown to 
have been greatly in excess of adequate security for the 
debts, and prima facie was sufficient to justify an attach- 
ment upon the grounds specified in the affidavit therefor. 

Fraud can rarely be proved by direct evidence, and in 
most cases necessarily must be shown by facts and circum- 
stances, and among tliose which may be proved against 
himself are the declarations and acts of the debtor while 
claiming an interest in the property which he asserts he 
has conveyed. : 

Thus, in Campbell v. Holland, 22 Neb., 596, the court, by 
Coss, J., quoting from Carney v. Carney, 7 Baxt. ['Tenn. ], 
284, say: “‘As a general rule, the declarations of a party 
made after he has parted with his interest in the subject- 
matter of litigation cannot be received to disparage the 
title or right of a party acquired in good faith previous to 
the time of making such declarations. But this very just 
and reasonable principle must be taken as inapplicable to 
cases of fraudulent sales of property. If, for example, a 
conveyance is made absolute on its face, and the vendor 
continues to retain possession of the property as before, 
this being prima facie evidence of fraud, a creditor, im- 
peachiug such conveyance on the ground of fraud, may 
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be admitted to prove the declarations of the vendor, thus 
retaining the possession in relation to the ownership, or the 
character of his possession of the property.’ ” 

A number of statements made by Boyer, and acts done 
by him shortly after the attachment was levied, and while 
he still claimed an interest in the property that tends to 
support the charge that the transfer was made to defeat 
certain of his creditors, is shown by the record, while the 
sheriff in an affidavit states “that on the 19th day of Oc- 
tober, 1887, I had subpcenas put into my hands by J. H. 
Berge, of Indianola, a notary public in the above entitled 
cases, and also in behalf of Nave & McCord, in their claim 
against Boyer & Davidson, to subpcena said James I, 
Boyer in all of said cases and Chas. P. Davidson and Ma- 
tilda Davidson and others, in said above entitled cases, to 
appear before said notary public and give their depositions 
in said cases respectively on the 21st and 22d days of Oc- 
tober, 1887, as shown by my returns on said subpoenas, 
and that said subpoenas were received on the 19th of 
October, 1887. That about the time said subpoenas were 
received said James I. Boyer was here in town, but I made 
diligent search for him and could not find him anywhere. 
His wife had already gone away. I went to his house on 
the 19th, and on the 20th, and on the 21st of October, 
1887, and knocked at the door, and it was locked. After 
some talking of some persons in the house, and after some 
little time, L. J. Holland came to the door, and on being 
asked where Boyer was, said he was not there and did not 
know where he was; and that L. J. Holland was the only 
one to be seen in the house, although affiant did not search 
the house. I searched diligently in the county and in this 
town for said James I. Boyer, but could not find him. I 
learned that he had been seen riding his trotting horse 
across into Kansas since I received said subpoenas. I have 
good reasons to believe, and do believe, that the said James 
I. Boyer knew that said subpcenas were in my hands before 
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he left, and that he secreted himself and hid away from me 
and absconded into the state of Kansas to avoid the serv- 
ice of said subpeenas, and to avoid giving his testimony in 
the above entitled and above mentioned cases. That said 
Matilda Davidson left on the train on the very same day 
that said subpoenas were placed in my hands to take her 
depositions, and, as I am informed, went to Denver. 

“The said James I. Boyer said to me about the time I 
was serving the execution on said oats heretofore men- 
tioned, that I would not get his horse, referring to the 
trotting horse which I had had orders to serve execution 
against; that I thought I was pretty sharp, but I would 
not get the horse; he knew where it was but I would not 
get it, and he would not tell me where it was. I was 
told that some one was seen driving that horse that evening 
out west of town. Went out to Steve Lyons’ place, but 
not finding the horse there came back. I met said James 
I. Boyer in the road about a mile out of town and he 
skulked off in the weeds to keep me from knowing who 
he was. I searched diligently for the horse but could not 
find him. I verily believe, aud have good reasons to be- 
lieve, that he was hiding away, secreting, and concealing 
said horse to prevent me from serving the execution against 
it, and to prevent his creditors from appropriating it to the 
payment of their demands, and that he has removed said 
animal out of this state with intent to keep me from serv- 
ing said execution at that time in my hands,” 

These statements are not denied by Boyer. 

In the affidavit of the defendants for the dissolution of 
the attachment they swear to the honesty of their inten- 
tions. This statement would have had much greater 
weight if they had come into court and made a full and 
detailed statement of their business and the assets still in 
their hands, if any. Had they done so, perhaps it would 
have been unnecessary to swear to a mere conclusion, and 
the latter is entitled to but little weight. 
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The evidence fully sustains the grounds for the attach- 
ment, and the court erred in discharging it. The judg- 
ment of the district court is reversed, the attachment rein- 
stated, and the cause remanded for further proceedings. 


JUDGMENT ACCORDINGLY. 


THE other judges concur, 


CHARLES VAMPLEW ET AL. V. CAROLINE J. CHAMBERS. 


[FrLED MarcH 11, 1890.] 


1. Wills: Powrr or SALE: INNOCENT PURCHASER. A will, duly 
admitted to probate after the death of the testator, contained a 
provision that “Ido give and bequeath to my dear wife, Marian 
Vamplew, all my real and personal property whatsoever, and 
whatsoever that I am possessed of, or havea claim to, at the time 
of my decease, to her use and control and individual control, abso- 
lutely, during the time of her natural life, with full power and 
authority to sell the same, or any part thereof, if in her judg- 
ment considered best and expedient for the benefit and advantage 
of my dear wife and her and my children me surviving.” There 
was also a provision that in caseshe married again her authority 
should cease and determine and the remaining estate be equally 
divided among his children. About two years after the probat- 
ing of the will the widow conveyed the real estate in dispute to 
one Neale, a brother-in-law, for an expressed consideration of 
$2,500. A few weeks afterwards she was married to one Saund- 
ers. Soon after the marriage Neale conveyed to Mrs. Saunders 
for an expressed consideration of $500. In 1871 Mrs. Saunders, 
while occupying the premises as a homestead, borrowed $2,500 
of one C. and secured the same by a mortgage on the home- 
stead. The mortgage was afterwards foreclosed, the property 
sold, and purchased by the mortgagee, and a deed made to the 
purchaser. In an action by the heirs to have the mortgage and 
deed declared null and void, Aeld, that the purchaser had ac- 
quired a good and sufficient title. 
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Where a conveyance is made in pursu- 
auce of an apparent authority in a will, a stranger finding the 
chain of title on the record full and complete in the Jast grantee, 
and having no notice, actual! or constructive, of secret infirmities 
therein, will be protected if he purchase or loan money on the 
strength of such title. 

: Notice. Held, That the proof failed to 
show such notice as could affect the mortgagee or impair his 
security. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Estabrook, Irvine & Clapp, for appellants, cited, on the 
point as to who is a bona fide purchaser: Temple v. Smith, 
13 Neb., 514; Hoyt v. Schuyler, 19 Id., 657; Bolman v. 
Lucas, 22 Id., 814; as to implied and constructive notice: 
Sargeant v. Ingersoll, 7 Pa. St., 345; Davis v. Butterbach, 
2 Yeates [Pa.], 211; Doyle v. Teas, 4 Scam. [Tll.], 249; 
4 Kent, Com., 179*; Warvelle, Abstracts, pp. 220, 534; 
Perry, Trusts [8d Ed.], sec. 511¢; Cain v. Cox, 28 W. 
Va., 608; Flint v. Lewis, 61 Ill., 299. 


George E. Pritchett, contra. 


MaxweE tt, J. 


This is an action to have a certain mortgage on real 
estate and the foreclosure thereof, and the master’s: deed 
issued in pursuance thereof, declared null and void, and 
the plaintiffs decreed to be the owners of the property. 

On the trial of the cause the court below found the issues 
in favor of the defendant, and dismissed the action. The 
plaintiffs appeal. 

The plaintiffs, who were minors when the morigage was 
executed, are heirs of one Charles Vamplew, deceased, and 
claim the property in question as heirs of their father. . 

It appears from the record that on or about the 16th day 
of September, 1866, Charles Vamplew, the father of the 
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plaintiffs, being possessed of the property in controversy, 
and having made the will hereafter referred to, died. This 
will was duly admitted to probate, and contained these 
provisions: “I do give and bequeath unto my dear wife, 
Marian Vamplew, all my real and personal property what- 
soever, and whatsoever that Iam possessed of, or have claim 
to, at the time of my decease, to her own use, benefit, and 
individual control, absolutely, during the term of her natural 
life, with full power and authority to sell the same or any 
part thereof, if in her judgment considered best and expe- 
dient for the benefit and advantage of my dear wife and her 
and my children me surviving, and for their maintenance, 
education, and the teaching of them and each of them any 
trade, business, or profession ; and, after the decease of my 
dear wife, my will and desire is that any property, real or 
personal, then remaining in the possession or under thie 
control of my dear wife shall be equally divided amongst 
my three surviving children, or the heirs of their bodies, or 
any of their bodies, if any of my children me surviving 
die before my dear wife, leaving issue lawfully begotten ; 
but in case such of my children as die before the decease of 
my dear wife, Marian Vamplew, shall leave no issue them 
surviving, then the share or shares which they or each or 
any of them would have been entitled to shall be equally 
divided amongst the survivors or their legal issue them 
surviving, as aforesaid. But in case of the marriage of 
my dear wife aforesaid, my will and desire is that the 
aforesaid bequest to her shall cease and determine, and 
become null and void, and her authority over all or any of 
my remaining estate hereby devised shall cease and deter- 
mine, but not otherwise; and I do hereby nominate and 
appoint my dear wife, aforesaid, sole executrix of this my 
will, and guardian of my surviving children during their 
minority, with the restriction aforesaid, only in case she 
shall marry again.” 

The widow married one Saunders on the 28th of August, 
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1869. On the 16th day of August of that year she con- 
veyed the property in dispute to one David Neale, her 
brother-in-law, the nominal consideration being $2,500. 
Soon after the marriage Neale reconveyed to Mrs. Saund- 
ers for the alleged consideration of $500. 

In 1871 Mrs. Saunders, while occupying the premises 
with her children, executed a mortgage on the property in 
question to the defendant in the action to secure the pay- 
ment of $2,500 borrowed money. The amount due on the 
mortgage not being paid, an action to foreclose the same 
was instituted, a decree of foreclosure obtained, and the 
property sold to the defendant, the sale confirmed, and a 
deed ordered and made to the purchaser. 

It will thus be seen that the principal question is, Did 
Mrs. Vamplew have apparent authority under the will to 
make the conveyance to Neale? The will gave her “full 
power and authority to sell the same, or any part thereof, if 
in her judgment considered best and expedient for the bene- 
fit and advantage of my dear wife and her and my chil- 
dren me surviving,” etc. She, by the will, is made the sole 
arbiter to determine whether or not a sale and conveyance 
of the property should be made, and, having the apparent 
authority and having exercised it by making a conveyance, 
parties who act in good faith upon the strength of such 
deed certainly are entitled to protection. ‘Here was a reg- 
ular chain of title on the record, showing a conveyance by 
Mrs. Vamplew to Neale and by Neale to Mrs. Saunders 
and a mortgage executed by the latter upon the real estate 
to which she held the legal title. A stranger in examining 
the title certainly would find no defects therein, and should 
be protected. Had defense been made to the action to fore- 
close, or an offer to redeem been mace soon afterwards, it 
is possible that such defense or action could have been sus- 
tained. But our laws favor the repose of titles to real 
estate, and require those who claim an adverse interest to 
assert the same within the period fixed by Jaw or be barred. 
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There is some claim that the defendant had notice of the 
plaintiff’s rights in the premises when she took the mort- 
gage, but the proof on that point is not sufficient to charge 
notice, 

The judgment is right and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


May 22, 1890. 

PER CURIAM: 

A motion for a rehearing has been filed in this case on 
behalf of the plaintiffs, and it is claimed therein that the 
plaintiffs are entitled to redeem the premises from the de- 
cree of foreclosure. The petition of the plaintiffs contains 
no statement of facts showing the amount due to defendant 
upon the decree; nor is there any offer to pay what is due 
thereon, or any allegation showing a desire on their part to 
redeem the property; nor is such relief asked for in the 
prayer. That question, therefore, cannot be considered in 
this case and is not decided. 


Henry CU. Arustroxe y. Joun A. Lyncu. 
{FILED Marcu 11, 1890.] 


1. Fraudulent Conveyances: ATTACHMENT: SHERIFF'S IN- 
TEREST IN GoopDs. Where a sheriff had levied certain writs of 
attachment upon goods of a debtor, which it was claimed had 
been transferred to a fraudulent veudee, his interest in the 
goods within the value of the property levied on would be the 
amount due upon the writs with legal costs. 


-: Verpict: DEFECT: WAIVER. Where the jury 
in returning a verdict in such case found the value of the prop- 
erty levied on, but not the special interest of the officer, no ob- 
jection, however, was made because of the defect in the verdict 
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in the motion for a new trial, and the court having rendered 
judgment in favor of the officer for the amount due upon the 
writs and no more, the judgment will not be reversed for such 


defect. 

3. : EVIDENCE examined, and held, to sustain the de- 
fense that the plaintiff was not a bona fide purchaser. 

4, : ORDER NEED Not APPEAR ON WRIT. Where, 


upon the proper affidavit being made and filed, an order of at- 
tachment upon a debt not due is obtained, such order need not 
appear on the face of the writ of attachment. 


Error to the district court for Frontier county. Tried 
below before Cocuray, J. 


W. &. Morlan, J. L. White, and Hall & Patrick, for 
plaintiff in error, cited: Search v. Miller, 9 Neb., 26; 
Philpott v. Newman, 11 Id., 299; Welton v. Beltezore, 17 
Id., 399; Code, secs. 199, 238. 


Geo. H. Stewart, J. L. McPheely, and E. A. Cook, con- 
tra, cited: Temple v. Smith, 13 Neb., 513; Smith v. Sands, 
17 Id., 498; Meyer v. Stone, 21 Id. 717; Williams v. 
Hikenberry, 22 Id., 210; State, ex rel. Hershiser, v. Kin- 
kaid, 23 Id., 641; Williamson v. Wachenheim, 12 N. W. 
Rep., 302; Nelson v. Smith, 28 Ill., 495; Harrison »v. 
Jacquess, 29 Ind., 208; Chapel v.Clapp, 29 Ia., 191; Me- 
Donald v. Gaunt, 30 Kan., 693; Castro v. Illies, 22 Tex., 
479; Gardinier v. Otis, 18 Wis., 460*. 


MaxweE Lt, J. 


This is an action of replevin brought by the plaintiff 
against the defendant, who was the sheriff of Frontier 
county. The defendant’s right to the possession of the 
property is stated in his amended answer as follows: 

“Defendant complains of the plaintiff, and alleges that 
he, the defendant, is now, and was at the time this action 
was commenced, the sheriff of the county of Frontier, state 
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of Nebraska; that shortly prior to the commencement of 
this action, to-wit, on August 9, 1887, one Christ Graben- 
stein was the owner and was in open possession of the 
certain stock of goods replevined in this action, and he, the 
said Christ Grabenstein, being then and there indebted in 
large amounts, to-wit, the sum of $5,000 and more to cer- 
tain creditors, then and there, on the 10th day of August, 
1880, with the intent to cheat and defraud his said cred- 
itors and with the intent to hinder and delay the said cred- 
itors in the collection of the said debts, sold, transferred, 
and conveyed by bill of sale the said stock replevied 
herein and certain other chattel property, to-wit, certain 
horses, colts, cattle and farm machinery, being all the chat- 
tel property owned by said Christ Grabenstein, and being 
of the value of $6,500 and more, to one J. L. Brott, with- 
out consideration, and with intent aforesaid, and he, the 
said J. L. Brott, did not take possession of said property ; 
that on said August 10, 1888, the said J. L. Brott, with 
the fraudulent intent aforesaid, at the instance and procure- 
ment of the said Christ Grabenstein, and without consid- 
ation, sold and transferred the said property aforesaid to 
Elizabeth Grabenstein, the wife of said Christ Grabenstein, 
she, the said Elizabeth Grabenstein, not having any means 
with which to purchase the said property, and that the said 
Elizabeth Grabenstein did not take possession of said prop- 
erty; that on said August 10, 1888, the said Elizabeth 
Grabenstein, with the fraudulent intent aforesaid, and at 
the instance and procurement of the said Christ Graben- 
stein, and without any consideration, executed a chattel 
mortgage on the property aforesaid to the said J. L. Brott, 
to secure the pretended sum of $2,100; that on the 11th 
day of August, with the fraudulent intent to defraud the 
cred.tors of said Christ Grabenstein, and with the intent 
to hinder and delay the said creditors in the collection of 
their said debts, the said Elizabeth Grabenstein, at the in- 
stance and procuremeut of the said Christ Grabenstein, sold 
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and transferred the stock of goods in question, and replev- 
ied in this action, to Henry C. Armstrong, the plaintiff 
herein, the said plaintiff not paying any consideration there- 
for, and well knowing of the several fraudulent transfers 
and conveyances of the said property, and well knowing 
that the said several transfers and conveyances aforesaid of 
the said property, and the said conveyance to him as aforesaid 
was made with the intent to cheat and defraud the cred- 
itors of the said Christ Grabenstein, and to hinder and de- 
lay the said creditors in the collection of their just claims. 

“That on the 25th day of August, A. D. 1888, N. H. 
Schuster et al. commenced au action in the district court of 
said Frontier county, Nebraska, against the said Christ 
Grabenstein on a certain note for $1,100 executed by said 
Christ Grabenstein to one John Herron and by him, for 
value, assigned and conveyed to said N. H. Schuster e¢ al. ; 
that the said claim not being due the said plaintiffs filed the 
proper affidavit and obtained the required order for the is- 
suing of au attachment as provided by law, and the clerk 
of said court thereupon issued an order of attachment 
against the said Christ Grabenstein. 

“That on the 25th day of Augnst, 1888, Henry Fuhr- 
man, one of the said creditors of said Christ Grabenstein, 
commenced an action in the district court of Frontier 
county against said Christ Grabenstein on three certain 
promissory notes for the sum of $250 each, executed by 
said Christ Grabenstein to one John Herron, and by him 
assigned, for value, to said Henry Fuhrman; that two of 
the said notes not being due, the said Henry Fuhrman 
filed the proper affidavit and obtained the required order 
for the issuing of an order of attachment against said 
Christ Grabenstein, and the clerk of said court thereupon 
issued an order of attachment as aforesaid and as provided 
by law; that defendant thereupon proceeded with the said 
several orders of attachment so issued, and levied the same 
upon the stock of goods replevined herein as the property 
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of the said Christ Grabenstein, and took possession of said 
property thereunder and made due return thereof, and has 
a special property in the said stock of goods by reason of 
said orders of attachment, and was at the commencement of 
this action, and is now, entitled to the possession of said 
stock of goods aforesaid.” 

This answer was filed by leave of court during the trial 
and after a large part of the evidence was introduced ; but 
no particular point seems to have been made on that 
ground. 

The jury returned a verdict as follows: 


“We, the jury in this case, being duly impaneled and 
sworn, in the above entitled cause do find that the right of 
possession of said property described in plaintiff’s bill of 
particulars at the commencement of this action was in the 
defendant and that the defendant had a special property 
therein, and we assess the value of the said property at 
the sum of $3,148.24. We also assess the damages sus- 
tained by him by reason of the detention of said property 
at the sum of $1. G. B. MayFieLp, Foreman.” 


It will be observed that while the jury found the value of 
the entire property, it did not find the value of the special 
interest of the defendant in the property. This interest, 
within the value of the goods, was to be measured by the 
attachments levied by him on the property, which the court, 
in rendering judgment, seems to have found to be the sum 
of $1,954.80, and rendered judgment for that amount in 
favor of the defendant in case a return of the property 
could not be had. This was irregular, and had the specific 
objection been made in the motion for a new trial, would 
be cause for reversing the judgment. The rule of dam- 
ages in such case was very clearly stated by Judge RreEsg 
in Welton v. Beltezore, 17 Neb., 399; see, also, Cruts v, 
Wray, 19 Id., 582, and cases cited; Williams v. Hikenberry, 
22 Id., 216. 
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No objection was made in the motion for a new trial to 
this defect in the verdict, and the matter is not discussed, 
except in a general way, in the brief of the attorneys of the 
plaintiff in error, and may be considered as waived. 

The answer substantially states the facts as proved, and 
they pretty conclusively establish the claim that the plaint- 
iff is not a bona fide purchaser and entitled to hold the 
property against the claims of creditors. 

Objection was made to the introduction of the writs of 
attachment “for the reason that there is no recitation on the 
face of the writs showing that an order has been allowed 
for its issuance.” This objection was properly overruled.. 
The statute requires the order “to specify the amount for 
which it is allowed, not exceeding a sum sufficient to satisfy 
the plaintiff’s claim and the probable costs of the action” 
(Code, sec. 240), but does not require the order to appear 
on the face of the writ, and the objection was not well 
taken. Besides, a portion of the debt was due and the ob- 
jections could only apply to that portion not then due. 

There is no. material error in the record that can be re- 
viewed in this proceeding, and the judgment is affirmed, 


JUDGMENT AFFIRMED, 


THE other judges concur. 


Peter Keiser v. SYLVESTER P. DECKER. 
[Fitep Marca 11, 1890.) 


1. Negotiable Instruments: Usury Not Provep. A promis- 
sory note was given in 1869 or 1871 for $140, due in six months, 
with twelve per cent interest. When the note became due it 
was renewed for one or more years, interest then due being 
added. There were five or six renewals of the note, with in- 
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terest added at each renewal. The défense was usury. Held, 
That the proof failed to establish the defense of usury. 


2. New Trial: NewLy DiscovereD EvInENcE. To authorize 
the granting of a new trial upon newly discovered evidence 
which is merely cumulative, such evidence must be of so con- 
trolling « character that it would probably change the verdict. 


Error to the district court for Saunders county. Tried 
below before MARSHALL, J. 


Wm. C. & Geo. I. Wright, for plaintiff in error. 


C. Thompson, contra: 


The affidavits for a new trial were insufficient, as the 
evidence offered was merely cumulative, and a proper effort 
to obtain it in time for trial does not appear to have been 
made. (Schofield v. Brown, 7 Neb., 224; Tomer v. Dens- 
more, 8 Id., 384; Bolar v. Williams, 14 Id., 387; Halliday 
v. Briggs, 15 Id., 219 ; Schreckengast v. Ealy, 16 Id., 510.) 
It is not enough for a party to state in his affidavit fora 
new trial that he could not with reasonable diligence pro- 
cure the evidence; he must point out what particular 
effort has been made. (Headley v. Fishburn, 3 Neb., 263 ; 
Tomer v. Densmore, supra; Gorache v. Hintz, 13 Neb., 
390.) The newly discovered evidence must be something 
more than that which merely tends to impeach or contra- 
dict an opposing witness, (Ogden v. State, 13 Neb., 436.) 


MAXWELL, J. 


This action was brought on a promissory note as fol- 
lows: 
“ $973.63. ASHLAND, NeEs., April 1, 1877. 
“Six months after date I promise to pay to S. P. Decker, 
or order, $273.63, in Ashland, Neb., with interest at the 
rate of 12 per cent per annum until paid, together with 
reasonable attorney’s fees if collected by suit, value received. 
“Perer KEISER,” 
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The defendant below (plaintiff in error) in his answer to 
the petition states that he “admits that on or about April 
1, 1877, he made and delivered to plaintiff a promissory 
note, but states that the purported copy thereof in plaint- 
iff’s petition found is not correct; that on or about the 1st 
day of May, 1871, he purchased a horse of said plaintiff 
for $140, and as payment therefor made and delivered to 
plaintiff his promissory note bearing interest at 12 per 
cent per annum, and that at various times between said 
date and April 1, 1877, he made payments thereon amount- 
ing to about $50.40; that the note given as aforesaid for 
purchase price of said horse was the sole consideration for 
the note given on April 1, 1877, and that on April 1, 1877, 
there was due plaintiff from defendant thereon only about 
the sum of $190.40, and that the amount set out on the 
face of the note by defendant, made as aforesaid on April 
1, 1877, over and above the amount due as aforesaid on 
the said purchase money note was usurious and without 
consideration.” He admits that he made the payments set 
forth in said petition to the amount of $120, and alleges 
that the amount that would be due on the note herein sued 
on, on the 24th day of August, 1887, is $70.40 and not 
more. 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the sum of $436.83, and 
a motion fora new trial having been overruled, judgment 
was entered on the verdict. The testimony shows that in 
1869 or 1871 the plaintiff in error purchased a horse from 
the defendant in error for the sum of $140, giving his note 
therefor due in six months with interest at 12 per cent. 
When this note became due, a new note for the principal 
and interest was executed and a number of renewals took 
place prior to 1877, when the note in suit was executed. 

The testimony shows that at each of these renewals the 
plaintiff in error was not aware that anything in excess of 
the then lawful rate of interest was added to the note, and 
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the defendant in error denies that any such excess was in- 
cluded. This being thestate of the proof there would seem 
to be a failure on the part of the plaintiff in error to estab- 
lish the defense of usury. It is insisted on his part that the 
original note wa8 made in 1871, and not in 1869,as claimed 
by the defendant in error. Upon this point there is a 
direct conflict in the testimony of the respective parties. 
The original note is shown to have been lost and no writ- 
ing of any kind made at or near the time of the transaction 
was introduced as tending to establish the date. 

The testimony shows that the plaintiff in error removed 
to this state in September, 1868, and has resided here ever 
since, and the jury seem to have considered that the origi- 
nal note was executed in 1869. This fact is material only 
as tending to prove that more than lawful interest was 
charged if the original note was executed in 1871. 

It is claimed that the plaintiff in error is entitled to a 
new trial on the ground of newly discovered evidence. 
This evidence consists of the affidavits of two persons, in 
effect that the horse was purehased in 1871. The affidavits 
contain hearsay evidence, a large part of which would not 
be admissible in evidence, and at the most are cumu- 
lative. Where the newly discovered evidence is merely 
cumulative, to authorize the granting of a new trial thereon 
it must be of so controlling a character that it would 
probably change the verdict. (Windham v. Kendall, 7 R. 
L., 77; Levitsky v. Johnson, 35 Cal., 41; Maxw., Pl. and 
Prac. [4th Ed.], 447.) The newly discovered evidence lacks 
the degree of certainty necessary to authorize the granting 
of a new trial. 

There is no material error in the record and the judg- 
ment is affirmed, 

JUDGMENT AFFIRMED. 


THE other judges concur. 
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OmaHa LirHoGRapuine, Erc., Co, ET AL. V. ANDREW 
J. Smwpson. 


(Finep Marcy 11, 1890.] - 


1. Injunction: AcTIoN on Bonp: CounrER-CLAIM: RES ADJU- 
picaTA. One S. leased to a lithographing company certain 
premises for the purpose of carrying on its business therein, 
Tbe company commenced to put in a steam engine and to erect 
a smoke stack and steam pipe in order to operate its machinery 
by steam power. S, thereupon commenced an action to enjoin 
it from putting in the same, alleging injury to the building, his 
business, etc. A restraining order was obtained which was after- 
wards modified to allow the company to erect the smoke stack 
and steam pipe, put in the steam engine, and operate its ma- 
chinery by steam, etc. The court also appointed a commis- 
sioner ‘‘ to see that no precaution or provision necessary to make 
said smoke stack secure and safe shall he omitted.’’ After- 
wards S. dismissed the injunction suit. In an action by the 
company on the injunction bond, S. ignoring the order in the 
injunction suit sought to set up the same fact, as a defense and 
for affirmative relief. Held, That all questions as to the right 
of the company to erect and maintain the things named were 
decided in the former action and that unless new facts were 
presented sufficient to entitle S. to relief he could recover noth- 
ing on his alleged counter-claim. 


Error to the district court for Douglas county. Tried 
below before Doane, J. 


Winfield 8. Strawn, for appellant, cited: MeDufie v. 
Bentley, 27 Neb., 380; Frederick v. Kinzer, 17 Id., 368; 
Boyer v. Clark, 31d., 161. 


Montgomery & Jeffrey, contra, 
MaxweELt, J. 


This action was brought by the plaintiff against the de- 
fendant on an injunction bond. On the trial of the cause 
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the jury returned a verdict of one dollar for the defendant, 
upon which judgment was rendered. 

It appears from the record that in June, 1885, the de- 
fendant leased to the plaintiff certain portions of a brick 
building owned by him, to be used by the plaintiff in 
carrying on its business ; that soon after the plaintiff took 
possession it proceeded to pnt ina steam engine and to 
erect a smoke stack and steam pipe in said building for 
the purpose of propelling its machinery; that the defend- 
ant thereupon began an action in equity against the plaint- 
iff to restrain it from erecting a smoke stack or putting in 
said engine. A restraining order was obtained on the 24th 
day of September, 1885, and on the 9th day of October 
thereafter the order was modified so as to permit the plaint- 
iff to put in the engine and erect the smoke stack and 
steam pipe under the supervision of a commissioner named 
by the court. On the 19th day of April, 1887, the action 
was dismissed by Simpson at his costs. The plaintiff there- 
upon brought this action upon the injunction bond, alleg- 
ing that it has sustained certain damages named, by reason 
of the granting of the injunction, among others the fees 
paid to its attorneys to procure a dissolution of the injunc- 
tion, and losses caused by interruption of its business, and 
from the enforced inability to employ its workmen while 
said restraining order was in force. 

To this petition the defendant interposes a number of 
denials and by way of counter-claim pleads the following : 

“On June 1, 1885, this defendant was the owner of a 
certain four-story brick building known as Nos. 110 and 
112 South Fourteenth street, located on the south 44 feet 
of lot 1, in block 105, in city of Omaha, Douglas county, 
Nebraska. On the north 88 feet of said lot 1 other build- 
ings were located, occupying the space between the defend- 
ant’s building and the south side of Dodge street. The 
said other buildings were 66 feet deep east and west, anc 
the defendant’s said building was 90 feet deep east and 

7 
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west, the west 24 feet being located on the south 44 feet of 
the east 24 feet of lot 2 in said block 105, which said lot 2 
was also owned by this defendant. Upon the west 40 feet 
of said lot 2 the defendant also owned a four-story brick 
building facing on Dodge street, which at the east rear end 
was joined to the rear end of this defendant’s said Four- 
teenth street building. Between this defendant’s said 
Dodge street building and the building owned by other 
persons above described as upon the north 88 feet of said 
lot 1 there was an area, or court, 24 feet wide east and west 
and 88 feet long, running from Dodge street on the north 
to this defendant’s said Fourteenth street building on the 
south side, which area, or court, was owned by this defend- 
ant and was used by him in his business as a carriage man- 
ufacturer for the storage of carriages and sundry vehicles 
in the process of construction and repair and in his said 
business, 

“On or about June 1, 1885, this defendant and the said 
plaintiffs entered into an agreement for a lease by this de- 
fendant to the said plaintiff, the Omaha Lithographing and 
Stationery Company, acting through the other of said 
plaintiffs, James J. Cummings, the secretary of said com- 
pany, of the second floor of this defendant’s said Four- 
teenth street building, to be used by the said plaintiffs for 
the purpose of the said lithographing business. The said 
plaintiff Cummings agreed in behalf of the said plaintiff 
company to execute a written lease of said premises, to- 
gether with the defendant, for a period of three years 
from said June 1, 1885, and pursuant to said agreement 
the said plaintiffs took possession of said premises and oc- 
cupied the same up to, on, and subsequent to October 23, 
1885. A lease was prepared at this defendant’s instance 
and presented to said plaintiffs for execution, but they al- 
ways failed and refused to execute the same. Prior to that 
time the plaintiffs, in their said lithographing business, 
were obtaining their power by means of belting connec- 
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tions with the engine owned and used by one Davis, in the 
building adjoining this defendant’s said Fourteenth street 
building, and under a eontract with said Davis, and it was 
understood and agreed by and between the defendant and 
the said plaintiffs at the time the said agreement for a lease 
was entered into, that the said plaintiffs would continue to 
obtain the power necessary for their said lithographing 
business, in the same manner and from the same source. 

“At that time, and ever since, this defendant refused to 
consent to the use of a boiler and engine in the said prem- 
ises, proposed to be Jeased by the plaintiffs from the de- 
fendant, and the said plaintiffs agreed to take a lease with 
full understanding of the defendant’s position in that re- 
gard. Subsequent to the time when the plaintiffs took 
possession of the defendant’s said premises, the plaintiffs 
had a disagreement with the said Davis by reason of which, 
except on certain terms which the plaintiffs refused to ac- 
cept, the said Davis declined to furnish power to the said 
plaintiffs. Thereupon, and contrary to the agreement be- 
tween the defendant and the plaintiffs, the plaintiffs placed 
in said defendant’s premises a boiler and engine, which 
they proposed to, and for more than a year thereafter did, 
use in said premises for the purpose of obtaining power to 
run certain machinery which they had placed in the said 
premises for the purposes of their business. 

“The said plaintiffs defaced and injured the defendant’s 
said building by putting through its north wall upon the 
second floor thereof three several holes, two of which were 
cut through into the adjoining room occupied by the said 
Davis, and the third of which opened out upon the above 
described court or area. The latter hole was made by the 
plaintiffs for an opening, out of which they proposed to 
run a sheet-iron flue or smoke stack from the said engine, 
and all of said holes were cut without this defendant’s 
authority and against his protest, and their effect was to 
greatly damage and weaken the said north wall and injure 
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the said building. The plaintiffs did finally put a flue or 
smoke stack through the said hole from their said engine, 
running the said smoke stack into the said court or area, 
and upon the north side of the said building within said 
area to the top of said building or thereabouts. The said 
plaintiffs also run through said hole and along side said 
smoke stack a steam pipe, which smoke stack or flue and 
steam pipe the plaintiffs used for a year or thereabouts, 
contrary to their agreement with this defendant and against 
and in spite of the objections and protests of this defendant. 
During said time, smoke and cinders and dust and dirt 
mixed, with steam, and the water therefrom formed, de- © 
scended and fell into the aforesaid described area or court 
of this defendant, and into the windows and doors upon 
the west side of the defendant’s aforesaid Dodge street 
building, upon the carriages and sundry road vehicles kept 
by this defendant in his said court and the building, in the 
process of construction and repair, all to the great damage 
of this defendant; that, by reason of the facts aforesaid, 
this defendant has been damaged by the said plaintiffs in 
the sum of .at least $1,000, for which the said plaintiffs 
are liable and indebted to this defendant.” 

To construe this answer properly, it will be necessary to 
consider the order made October 9, 1885, in the injunction 
case, which is as follows: 

“Now, on this day, this cause coming on to be heard on 
the application of the plaintiff for a temporary injunction 
herein, and on hearing the evidence and arguments of 
counsel it is ordered that the restraining order heretofore 
ordered herein be modified as follows, to-wit: 

“That the defendant be allowed to use and operate the 
engine and boiler now in the premises occupied by it; that 
the defendant be allowed to run the smoke stack through 
the wall and up the side of the building at the place where 
the aperture therein now is, provided that the defendant 
shall in every proper way provide for the safety of all 
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buildings and property surrounding or adjacent to said 
smoke stack, so that no danger shall result; that Philo 
Cowing be hereby appointed a commissioner of the court 
to see that no precaution or provision necessary to make 
said smoke stack secure and safe shall be omitted in the 
erection thereof by the defendant or its agents; the plaint- 
iff not to be prevented from providing for the safety of his 
property by any means not inconsistent with the free use 
and enjoyment of the defendant; and it is further ordered 
that this order be without prejudice to an application of 
either of the parties hereto for modification of this order 
for reasons arising thereafter.” 

No modification of the order seems to have been made. 

The defendant’s proof is not as strong as his answer. 
The issues as to the right to place the boiler, engine, and 
smoke stack in the building were distinctly made by Simp- 
son in the injunction case, and the court decided against 
him. That order is still in full foree and the court in this 
case will not retry what has already been decided. In ef- 
fect, the court in that case declared the erection of the 
smoke stack and steam pipe, with the steam engine in the 
building, lawful. Substantially, the same facts were 
pleaded to show the injury to Simpson that he now sets 
forth in his answer. Upon those facts he was beaten, and 
being satisfied with the judgment he took no appeal, but 
dismissed his action. The character of the erections and 
their use therefore will not now be again adjudicated unless 
there was an abuse or disregard of the order of the court. 

There is no allegation in the answer of any matter or 
proof that the plaintiff in putting in the things named 
violated the order of the court or disregarded the direction 
of the commissioner appointed by it to supervise the work 
or any statement of facts showing a liability for damages 
on the part of the plaintiff. 

Both the answer and proof fall far short of making a 
ease which will entitle the defendant to relief, and where 
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such is the fact the instructions cannot aid him. It is un- 
necessary, therefore, to review them. The judgment in 
favor of the defendant, therefore, cannot be sustained, and 
is reversed, and the cause remanded for further proceed- 
ings. 

REVERSED AND REMANDED, 


THE other judges concur. 


McCormick Harvesting MacuHIne Co. v. JENSEN 
ET AL. 


[FiteD Marcu 11, 1890.] 


1. Sale: Continuinc Contract For. Upon the proof in the 
record, held, that the contract for twine continued in force dur- 
ing the season of 1888. 


: BREACH: MEASURE OF DAMAGES. Where A, 
residing in Chicago, contracts to sell a certain quantity of twine 
at a stipulated price to B, residing at M., in this state, the twine 
“to be shipped by said party of the first part to said agent at 
Minden or Holdrege (Neb.) as ordered,” for sale at the latter 
place, and A fails to comply with his contract, the measure of 
damages is the difference between the contract price and the 
market value of the twine at the point to which it was to be 
shipped, less the cost of transportation thither. (Louis Cook Mfg. 
Co. v. Randall, 62 Ia., 250; Cockburn v, Ashland Lumber Co., 54 
Wis., 619.) 


Error to the district court for Kearney county. Tried 
below before Gasuin, J. 


St. Clair & McPheely, for plaintiff in error: 

The time of delivery is limited by the terms of the writ- 
ten contract to June 10, 1888. The breach, if any, was 
complete on that day, and evidence to fix liability must be 
confined to that particular time. (Benjamin, Sales, sec. 


VoL. 29] JANUARY TERM, 1890. 103 


McCormick Co. vy. Jensen. 


1335; Stewart v. Power, 12 Kan., 596; Gray v. Hall, 29 
Id., 704.) No reason is shown which entitles defendants 
in error to special damages, and under the rule as to the 
measure of damages, the verdict is unsupported by the 
evidence. 


L. W. Hague, and Stewart & Rose, contra: 


A mutual agreement to postpone performance of an ex- 
ecutory contract is valid. (Bishop, Contracts, sec. 76.) Ac- 
ceptance of what is done under a contract in time and 
manner different from the terms is binding without a sep- 
arate consideration. (Id., 805.) Agreement to extend is 
equivalent to performance at the time stated, and Jeaves the 
original contract intact. (Barton v. Gray, 24 N.'W. Rep., 
638; Erskine v. Johnson, 23 Neb., 261; Delaney v. Linder, 
22 Id., 274; Morris v. Schindler, 18 Id., 673.) Where 
delivery is thus postponed, damages for failure to deliver 
are to be assessed as of the date to which postponement was 
made, (Hill v. Smith, 34 Vt., 535; Wood’s Mayne on Dam- 
ages, 252.) As tothe measure of damages: Cockburn v. 
Lumber Co., 54 Wis.,619; Louis Cook Mfg. Co. v. Ran- 
dall, 62 Ya., 250; Darst v, Burton, 47 N. Y., 167; Mess- 
more v. Shot and Lead Co., 40 Id., 430; Haskell v. Hunter, 
23 Mich., 305; 1 Sutherland, Damages, 107; 2 Id., 367-8: 
Borries v. Hutchinson, 18 C. B. [N. 8.], 445.) 


Maxwett, J. 


The plaintiff brought an action against the defendants to 
recover the sum of $111.39, balance due on account. The 
account is set out at length in an exhibit attached to the 
petition and shows debits to the amount of $1,781.24 and 
credits for $1,669.85. 

The defendants admit in their answer that the account 
as pleaded is correct, but allege that the plaintiff is indelted 
to them upon a set-off arising from a breach of contract 
in the sum of $327.27, 
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On the trial of the cause the jury returned a verdict in 
favor of the defendants for the sum of $14.48, upon which 
judgment was rendered. 

But two assignments of error are made. First, that 
the evidence fails to sustain the verdict ; and, Second, that 
there was no adequate proof as to the measnre of damages. 

The testimony shows that in the spring of 1888 the 
plaintiff and defendants entered into the following con- 
tract : 

“WirE AND TWINE ConTRACT, 

“The McCormick Harvesting Machine Company, a 
duly organized corporation of the state of Illinois, doing 
business in the city of Chicago, in said state, party of the 
first part, and Jensen & Anderson, of Minden, in the 
county of Kéarney, and state of Nebraska, party of the 
second part, agree and contract this 2d day of May, 1888, 
as follows, to-wit: Said company hereby appoints said Jen- 
sen & Anderson as their sales agents for the sale of their 
binding wire and twine in the following described terri- 
tory, to-wit, Minden and vicinity and Holdrege and vicin- 
ity, during the season of 1888, in consideration of which 
said agents agree to purchase and hereby do purchase from 
said McCormick Harvesting Machine Co. pounds 
of binding wire and 15,000 Ibs. of binding twine of the 
following marks: 13,000 lbs. Blue Jay ; Ibs. Pure 
Sisal; Ibs. Pure Manila, to be shipped by said 
party of the first part to said agents at Minden or Hold- 
rege, as ordered, in the county of Kearney and state of 
Nebraska, on or before 10th day of June, 1888, for which 
said agents hereby agrce to pay to said party of the first 
part as follows, to-wit: For all said binding wire cts. 
per Ib., delivered on board the cars in Chicago, to be paid 
on or before the day of ,188-—; for all said bind- 
ing twine, 13 cts. per Ib. for Blue Jay ; ets. per Ib. 
for Pure Sisal; and cents per ]b. for Pure Manila, 
delivered on board the cars in Chicago, to be paid on or 
before the Ist day of Nov., 1888. 
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“Tt is, however, mutually understood and agreed that 
the said McCormick Harvesting Machine Company re- 
serves the right to change the above prices at any time by 
giving said agent written notice of such change, and all 
orders given after date of such notice shall be subject to 
such change without invalidating other pause of this 
contract. 

“Above prices guaranteed during the season of 1888, 
and any reduction on this grade of twine will be met by 
us. 


“10,000 2 5 # balls. R. BrinForp, 
“5,000 # 4 # balls. By Crow, 
“ General Agent for the 
“ McCormick Harvesting Machine Co. 
“JENSEN & ANDERSON, 

“Tn case of failure of crops, this contract may be can- 
celed on or before June 1, 188-.” 

The principal part of the instrument seems to have been — 
printed, but the words “above prices, guaranteed during 
the season of 1888, and any reduction on this grade of 
twine will be met by us,” were in writing and added to 
the printed form. 

The testimony also shows that early in June, 1888, the 
defendants requested the plaintiff to defer the shipment of 
twine for a short time, until they obtained a bond from a 
person named that seems to have been doing business for 
them; that early in July they requested the shipment of 
vine: and the agent at Lincoln, Nebraska, did send them 
4,930 pounds of twine, and promised the remainder at an 
early date, and he seems to have made an earnest effort to 
fulfil the contract. On July 14, 1888, he wrote to the de- 
fendants: 

‘-T have telegraphed the company several times in regard 
to your twine, and it is now on the road and must reach 
you before Monday.” 

Two days later he wrote to the defendants: 
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“GENTLEMEN—I am just in receipt of telegram from 
the company saying that the twine factories have disap- 
pointed them, and that they have just learned that they 
cannot get the twine to fill your order within the next ten 
days or two weeks, and as that will be too late for use here 
I have canceled your order, but I have a car load on the 
road to this point consisting of Pure Sisal, and have sev- 
eral thousand pounds coming from Nebraska City. Please 
telegraph me on receipt of this, stating just how few pounds 
you can get through with in addition to twine shipped you 
from here, which was 50, 50 # bales, 2,500 # I will spare 
you every pound that I possibly can.” 

There seems to have been but little demand for pure 
Sisal twine, for reasons stated by one of the witnesses prob- 
aby that it was an inferior quality and not in demand. 
But little of this was purchased. 

The parties treated the contract as a continuing oue, and 
such is the plain import of the language that the ‘‘above 
prices (were) guaranteed during the season of 1888.” 
There is no plea or claim that the plaintiff could have filled 
the contract prior to June 10 of that year, or, indeed, at 
any time for use during the scason of 1888. The evidence, 
therefore, as to a breach of the contract is sufficient to sus- 
tain the verdict. 

2. As to the measure of damages. It is claimed on be- 
half of the plaintiff that the proper measure of damages 
is the difference in Chicago between the contract price and 
the price for which the twine could have been purchased, 
and there being no proof upon that point, that the action 
must fail. It will be ovserved that the contract provides 
that the twine is “to be shipped by said party of the first 
part to said agent at Minden or Holdrege as ordered.” 
The testimony shows that twine of the varieties named was 
selling for sixteen and seventeen cents per pound in Min- 
den and Holdrege on the 16th of July of that year, al- 
though one wituess states that the price was fourteen cents 
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per pound, but all agree that it was scarce and but little 
could be had—none at wholesale. The testimony also 
shows that the defendants could have sold all the twine 
contracted for if it had been furnished. It appears from 
the testimony that transportation charges on twine from 
Chicago to Minden or Holdrege, in car loads, was about 
sixty cents per one hundred pounds, and about seventy-five 
cents per one hundred pounds in less than car load lots. 
This being the state of the proof, the rule in such case is 
that the measure of damages is the difference between the 
contract price and the market price at the place where the 
twine was to be sold by the purchaser, less the cost of 
transportation thither. In other words, where a party in 
a distant city, like Chicago, contracts to deliver an article, 
like twine, to certain parties at a designated point in this 
state for them to sell, the amount of recovery should be 
the difference between the contract price in Chicago and 
the market value at the point designated in the state, less 
the cost of transportation. 

In Louis Cook Mfg. Co. v. Randall, 62 Ia., 250, 8. C., 
17 N. W. Rep., 507, where there had been a breach of 
contract to deliver certain buggies, the court instructed the 
jury as to the measure of damages as follows: “If, upon 
inquiring as before directed, you find that the defendants ° 
are entitled to damages, you will then proceed to determine 
the amount you will allow. The measure of defendants’ 
damages for a refusal to sell them vehicles under the con- 
tract is the difference in the contract price of the vehicles 
refused to be furnished and their market value in the city 
of Des Moines, with the exclusive privilege of selling that 
make in the counties named, less the expense of bringing 
said vehicles from Cincinnati, Ohio, and fitting them up 
for the Des Moines market.” The court held this to be a 
correct statement of the law. The same rule had previ- 
ously been applied in a well considered case by the supreme 
court of Wisconsin, in Cockburn v. Ashland Lumber Co., 
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54 Wis., 619, 8. C., 12 N. W. Rep., 49, and in our view 
these cases state the Jaw correctly. 

It will be observed that the jury allowed but little more 
than one-third of the alleged set-off, having evidently 
adopted the lowest estimate of the witnesses, but of this no 
complaint is made. 

There is no error in the record and the judgment is af- 
firmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


WILLIAM Vv. Morse & Co. v. J. F. Sternrop & Co. 
M. E. Surru & Co. vy. J. F. Sreryrop & Co. 
S. Farwewuu & Co. v. J. F. Steryrop & Co. 


[FILED Marcu 11, 1890.) 


1, Preference of Creditors: FRAUDULENT CONVEYANCES. A 
debtor in failing circumstances may give a creditor adequate se- 
curity by way of mortgage upon his personal property to secure 
a bona fide debt, but he cannot in this manner convey all his 
personal property, greatly in excess of sufficient security, and 
thus hinder and delay other creditors in collecting their claims 
against him without subjecting himself to the charge of a fraud- 
ulent disposition of his property. 


Where a debtor in failing circamstances executed 
a mortgage upon ‘‘alland every part of the stock of general 
merchandise owned, carried on, and controlled by said party 
* * * inthe city of F. to the value of about $19,000, subject 
to a mortgage of $2,600,” to secure certain alleged notes aggre_ 
gating about $5,300, and it appeared that there was no debt due 
the mortgagee, but the mortgage was in the nature of indemnity 
against loss for signing certain notes of the mortgagor as secur- 
ity, there being no proof that the mortgagee had paid or would 
be required to pay any portion of said notes, held, sufficient to 
support the charge of a fraudulent disposition by the debtor of 
his property. 
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3. +: RESTRICTIONS: ATTACHMENT: ASSIGNMENT, The com- 
mon-law right of a debtor to prefer creditors is very much 
restricted in this state by virtue of the attachment, assignment, 
and other laws, and will not be applied in any case where a just 
and fair distribution of the proceeds of the debtor’s property 
can be made among all his creditors. 


4. Evidence examined, and held, to be sufficient to justify the at- 
tachments. 


Error to the district court for Fillmore county. Tried 
below before Morris, J. 


Charles B. Kellar, Montgomery & Jeffrey, John D. Car- 
son, and Walter Fifield, for plaintiffs in error. 


John Barsby, and Maule & Sloan, contra. 


MaxwELL, J. 


These cases depend upon, substantially, the same facts, 
and, by stipulation, were submitted together. 

It appears from the record that, for a considerable length 
of time prior to June 25, 1888, the defendants had been 
conducting a mercantile business at Fairmont, Nebraska; 
that on the 15th of March of that year the defendants 
executed to J. O. and J. B. Chase a chattel mortgage on 
“all the stock of groceries and boots and shoes carried in 
stock” by the defendants, to secure one note for $1,139.43, 
dne June 15, 1888, and one note for $1,500, due September 
15, 1888. The record fails to show whether or not any 
part of these notes has been paid, or the amount of money 
actually loaned to the defendants. 

On the 28th of the same month the defendants executed 
a chattel mortgage upon “all and every part of the stock 
of general mevchandise owned, carried, and controlled by 
said first parties in and about the building of Chase & 
Clark in the city of Fairmont, county of Fillmore, state of 
Nebraska, to the value of about $19,000, subject, however, 
toa mortgage of $2,639.43 upon certain parts of said stock, 
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dated March 15, 1888.” ‘This mortgage purported to se- 
cure a note for $1,000, due May 28, 1888; one note for 
$1,500, due June 28, 1888; one note for $1,500, due July 
28, 1888, and one note for $1,300, due August 28, 1888. 

Neither of these mortgages was recorded until the 26th 
of June, 1888. The real consideration for the last mort- 
gage is shown to have been the signing by Chase of certain 
notes for the defendants as surety. The particular notes 
so signed are not set out, nor does it appear that none of 
them had been paid. 

On the 23d of June, 1888, the defendants executed to John 
Barsby, “trustee for Irwin B. Chase and all other creditors 
of J. F. Steinrod & Co.,” a mortgage of ‘all the goods and 
merchandise, consisting of boots and shoes, hats and caps, 
dry goods, clothing, groceries, carpets, ladies’ and gents’ 
furnishing goods, the intention being to convey all the 
property of any kind whatever belonging to the mortgagee 
now in the storeroom occupied by the mortgagee in Fair- 
mont, Nebraska, and in the cellar underneath, and also all 
the notes and accouuts owing by various persons in Fillmore 
county, Nebraska, to said firm, subject, however, to a mort- 
gage existing in favor of Irwin B. Chase, for himself and 
for the Union Bank of Fairmont, Nebraska. The under- 
standing is, that said Barsby, as trustee for said creditors, 
is to take charge of said property, and to sell the same for 
cash in the regular way, and to use the money in paying off 
the claims of the said creditors as fast as the same can be 
done, after paying all the necessary expenses in carrying out 
this trust in accordance with its terms. This mortgage is 
to cover all goods in warehouse on lot west of Chase & 
Clark’s hardware store; also the safe and their store fur- 
niture.” 

The trustee seems to have claimed that: he took posses- 
sion under the mortgage, but this is denied by himself and 
others. On the 25th of June, 1888, he sent a telegram to 
W. V. Morse & Co. as follows: “Steinrod & Co. have 
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turned over all partnership property to me in trust for all 
creditors.” He also at the same time sent a like telegram 
to D. M. Steele & Co. 

The attorneys for the plaintiffs in error thereupon took 
the first train for Fairmont, and after consulting with the 
local attorneys went to Geneva, the county seat, and insti- 
tuted actions by attachment. 

The evidence shows that an espionage was kept on the 
plaintiffs’ attorneys, and when it was found that they had 
gone to Geneva the object was surmised to be the issuing 
of attachments, whereupon the defendants at once executed 
a large number of chattel mortgages covering all the part- 
nership property, the Chase mortgages being given the 
priority. Afterwards the attachments were dissolved and 
the property discharged from the attachment liens. From 
which orders the cause is brought into this court on error. 
The motions to discharge were upon two grounds: First, 
that the facts stated in the affidavits were not sufficient to 
authorize the issuing of the attachments ; and, Second, that 
the allegations therein were untrue. 

Some of the claims were not due and it is alleged that 
the attachments were dissolved because the grounds of be- 
lief were not set out in the affidavits, 

There is no special finding as to the cause for which the 
court discharged the attachments, and as its orders applied 
to all, in cases where no question is made as to the suffi- 
ciency of the facts, we must presume that it discharged 
them upon the ground that the plaintiff had failed to sus- 
tain the charge of a fraudulent transfer of the property. 

There is but little conflict in the testimony, and it very 
clearly shows that the charge made in the affidavits for the 
attachments was true. A creditor may secure his own 
debt by taking adequate security, but he cannot cover up 
all of a debtor’s property so that other creditors cannot 
reach it, where such property greatly exceeds in value his 
claim. The law was never intended to permit a debtor to 
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place a blanket mortgage on all his personal property to 
secure a debt of but a small portion of the value of such 
property and thus prevent other creditors from appropriat- 
ing the same to the payment of their claims. The fact 
that the claim of a creditor is bona fide is but one circum- 
stance, although a very important one, which entitles him 
to relief. Other creditors have rights in the premises 
which he must respect by limiting his security to sufficient 
amount to satisfy his own claim. 

The mortgage executed on the 28th of March purported 
on its face to secure a debt for a large amount—nearly 
one-third of the value of the goods as stated—while 
in fact no debt existed, but it was made to cover a mere 
contingent liability. Chase had not assumed the payment 
of these notes, nor any of them. He was to pay them if 
the principal failed to pay the same. To what extent pay- 
ments have been made we are not informed. 

The assignment by Steinrod & Co. was also made with 
Chase’s knowledge and apparent consent. It is true that 
nothing is claimed under this assignment. It was actually 
made, however, and the plaintiffs notified to that effect. If 
the plaintiffs were willing to accept of such assignment and 
take what could be obtained thereby, they could do so. If 
not, they should get nothing. Such is the effect of the con- 
duct of Steinrod & Co. in this case, if not of the Chases. 
We cannot give our assent to such a disposition by a debtor 
of his property. The debtor must act in good faith in the 
application of his property to the payment of his debts. 
If he does not, and conveys it without adequate consider- 
ation, he makes himself liable to a charge of fraudulent 
disposition of his property. The common-law right of a 
debtor to prefer his creditors is very much restricted in 
thig state by virtue of the law in relation to attachments, 
assignments, etc., and will not be applied where a just and 
equitable distribution of the proceeds of the debtor’s prop- 
erty can be made among all creditors. The evidence, 
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however, fails to show that the Chases’ mortgages were 
given to secure bona fide debts. 

No other mortgages were introduced in evidence, although 
the county clerk testifies that others were given and filed 
for record June 25 and 26,1888. It is evident also that 
the other mortgages were executed for the express purpose 
of hindering and delaying the plaintiffs, and while the 
principals therein had nothing to do with the transaction, 
yet the men employed by them had this purpose in view. 

‘We do not care to comment upon the evidence at length. 

It is a matter of surprise that with a just and equitable 
assignment law that would divide the proceeds of the 
property equally among all creditors, the defendants, who 
appear to have had nearly property enough to satisfy all 
claims against them, should not have made an assignment 
under the statute and thus have done, as far as possible, 
justice to all. 

The rights of the mortgagees holding mortgages to se- 
cure bona fide debts are not involved in this case and are 
not decided. 

The judgment of the district court is reversed, the at- 
tachments reinstated, and the cause remanded for further 
proceedings. 

REVERSED AND REMANDED. 


THE other judges concur. 


J. W. Raprorp v. Dixon County. 
[FILED MaRcH 11, 1890.] 


County Clerks: DupLicatE Tax List: Fres Nor ALLOWABLE 
For. The county clerk of a county under township organiza- 
tion is entitled to four cents per line for preparing the tax list» 
but is not entitled to any compensation for the making of a 
duplicate. 

8 
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Error to the district court for Dixon county. Tried 
below before PowErs, J. 


Davis & Gantt, for plaintiffs in error, cited: Erwin v. 
U. S&., 87 Fed. Rep., 470; Kemerer v. State, 7 Neb., 130; 
Potter’s Dwarris on Statutes, 213, note 25; U. S.v. Morse, 
3 Story (U. 8S. C. C.), 87; Hart v. Stribling, 6 South. 
Rep., 455. 


A. E. Barnes, contra, cited: State v. Silver, 9 Neb., 88; 
Baya v. Webster County, 18 Id., 181; Richardson County 
v. Mussleman, 25 Id., 625. 


Norvat, J. 


It appears from the agreed statement of facts that Dixon 
county is under township organization and that the plaint- 
iff in error, as county clerk of said county, made out the 
tax list for that county for the year 1888, containing 11,369 
lines, and delivered the same to the county treasurer. The 
plaintiff in error also made a duplicate tax list, containing 
the same number of lines, and delivered it to the township 
collectors, as required by law. The plaintiff in error pre- 
sented his claim to the county board for compensation for 
preparing the tax list and duplicate, claiming 22,738 lines 
at four cents per line, $909.52. The board of super- 
visors allowed for making the original tax list the sum of 
$454.76, or four cents a line for 11,369 lines, but refused 
to allow anything for making the duplicate list. The dis- 
trict court affirmed the decision of the county board, and 
the plaintiff brings the case into this court for review by 
proceedings in error. 

There is but one question in this case, and that is, 
whether a county clerk of a county under township organi- 
zation is entitled to compensation for making the duplicate 
tax list. 


Vou. 29] JANUARY TERM, 1890. 115 


Radford v. Dixon County. 


In Lichardson County v. Mussleman, 25 Neb., 624, it 
was held that a county clerk is not entitled to pay for 
making a duplicate of the tax list. Chief Justice REESE, 
in the opinion in that case, uses this language: “Section 
91 of chapter 77 of the Compiled Statutes, entitled Reve- 
nue, provides that in counties under township organization 
the county clerk shall furnish to the township treasurer or 
collector a duplicate of the tax list of his town or town- 
ship. But we find nothing in the law authorizing any 
compensation therefor. The finding of the district court, 
therefore, should have been that defendant in error was en- 
titled to the compensation for making the tax list, and not 
the duplicate.” ° 

We are now asked to re-examine and to overrule Rich- 
ardson County v. Mussleman, supra. The only provision 
for compensation is found in section 13, chapter 28, of the 
Compiled Statutes, which provides that the county clerk 
shall receive “For preparing tax list, four cents per line, 
including footings and recapitulations.” 

The plaintiff in error contends that he is entitled to pay 
for making the duplicate as well as the original list. We 
do not think this contention is well founded. Sections 80, 
81, and 82 of the revenue law define a tax list and how it 
shall be made. Section 83 provides that the tax list shall 
be delivered to the county treasurer. Section 91 provides 
that “in counties under township organization the county 
clerk shall make a duplicate of the tax list for each town- 
ship and for each city and village not included within the 
limits of any township. * * * For each duplicate list 
the county clerk shall attach a warrant directed to the 
proper treasurer similar to that required in section 83, to 
be attached to the original tax list,” etc. A duplicate is 
simply a copy of the original. At the time the act pro- 
viding for compensation for making the tax list was passed, 
in 1887, the revenue law required, in certain counties, both 
a tax list and a duplicate thereof. The act providing only 
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for compensation “for preparing tax list,” it is evident 
that the legislature did not intend to allow pay for making 
the duplicate. The law does not authorize any compensa- 
tion for the making of a duplicate tax list, and none can be 
recovered, 

Tt is urged that this construction of the statute compels 
county clerks in counties under township organization to 
do more work for the same compensation than that paid to 
clerks in counties under commissioners system. ‘That is a 
matter proper for legislative consideration. The courts 
have no power to grant relief. We adhere to the decision 
of Richardson County v. Mussleman. 

The judgment of the district court was clearly right and 


is affirmed, 
JUDGMENT AFFIRMED. 


THE other judges concur. 


5° 
GustavE Runes v. Joun L. Brown, 


(Fitep Marca 11, 1890.] 


1. Executions: PEerRsonALTY: NEED Not BE SOLD BEFORE 
LEVY ON REALTY. When an execution is levied upon per- 
sonal property, which is insufficient to satisfy the writ, the offi- 
cer may levy upon the real estate of the debtor even before the 
advertisement and sale of the former. The personalty must be 
first sold. 


: CONFIRMATION OF SALE: OBJECTIONS. The numerous 


2. 
objections made in the district court to the coufirmation of the 
sale examined, and found to have been properly overruled. 

3. An objection to a confirmation of sale 


that was not made in the lower court will not be considered in 
the supreme court. 


Error to the district court for Cheyenne county, Tried 
below before Hamur, J. 
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Heist & Rayner, for plaintiff in error: 

The land should not have been seized until the chattels 
were exhausted, (Code, 477; 1 Washburn, R. P. [38d Ed.], 
456,u.) Sec. 483 of the Code requires the goods to be first 
exhausted, and is mandatory. (Goodman v. Boggs, 12 Neb., 
18; Bartholomew v. Hook, 23 Cal., 279; Place v. Riley, 98 
N. Y., 5.) Sullenger v. Buck, 22 Kan., 28, is based on a 
statute different from ours. As there is no denial under oath 
of plaintiff in error’s affidavit, that the lot and lands were 
appraised in gross, it must be taken as true. ( Whiteside v. 
Hazelton, 110 U. 8., 296; Jfay v. Sloan, 101 Id., 231; 
People, ex rel. Kenyon, v. Sutherland, 81 N. Y.,1; Haight 
v. Arnold, 48 Mich., 512.) Even prima facie evidence of 
the falsity of the sheriff’s return is sufficient to put him 
on proof of its correctness. (Alagne v. Seymour, 5 Wend. 
[N. Y.], 309.) Purchase by au appraiser rendered tlie sale 
void. (McKeighan v. Hopkins, 14 Neb., 368; 19 Id., 40; 
Core, sec. 503; Frasher v. Ingham, 4 Id., 5386; Sessions v. 
Irwin, 8 Id., 8; Neligh v. ikeene, 16 Id., 410; Maxwell, 
PL. & Pr., 587.) 


W. C. Reilly, for W. T. Eubank, sheriff: 


Sec. 485 of the Code, requiring the officer to levy first 
upon the goods, is directory only, and does not require the 
personalty to be exhausted by sale before levy on the real 
estate. (2 Freeman, Executions [2d Ed.], 279; Sullenger 
v. Buck, 22 Kan., 28.) The order granting leave to amend 
the sheriff’s return so as to conform to the facts was proper. 


(O’Brien v. Gaslin, 20 Neb., 350.) 
Norvat, J. 


On the 7th day of December, 1886, the defendant in 
error recovered a judgment in the district court of Chey- 
enne county against the plaintiff in error for $3,475, ex- 
clusive of costs. The costs and increase were $619.43. 
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An execution was issued on said judgment December 7, 
1886. On the day following, a levy was made upon cer- 
tain personal property, which was appraised at $1,728.62, 
and on the same day, for want of sufficient personal prop- 
erty whereon to levy, said writ was levied upon a part of 
lot 4, block 28, Sidney, and 240 acres of land in Chey- 
enne county. ‘The personal property was sold on the 21st 
and 22d days of December and the 5th day of January 
for $1,963.45. On the 11th day of January, 1887, 
said land and lot were sold to different purchasers. The 
original return of the sheriff on the execution showed 
that the land and lot were appraised in gross. On leave 
being given by the court, the sheriff amended his return, 
showing that the lot and lands were appraised separately. 

On exceptions being filed by the defendant in execution 
the sale of the 240 acres of land was set aside at the June 
term, 1887, of the district court, because the purchaser 
thereof was one of the appraisers. 

Subsequently the plaintiff in error filed the following 
exceptions to the confirmation of the sale of said lot 4, to 
wit: 

“1. That the said sale was illegal, irregular, and not 
made according to law. 

“2. That the sheriff levied upon and advertised for sale 
the lands and lot in question before exhausting by sale the 
goods and chattels of the defendants levied upon by him. 

“3. There was no valid appraisement made by said 
sheriff, in that the sheriff appraised said lands and lot in 
gross before said sale. 

“4, That G. B. Blakely, one of the appraisers of said 
lands and lot, was the purchaser at said sale of said lands, 
and for which reason this court, at the June term of 1887, 
set aside the sale of said lands, is the same G. B. Blakely, 
one of the alleged appraisers of the said lot, subsequent to 
the sale of said lands and lot, thereby rendering void the 
sale of both lands and lot. 
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“5, That the appraisement of the said Jands and lot 
separately, after the sale thereof, to meet the requirements 
of the statute, is contrary to law and void. 

“6, That the plaintiff John L. Brown caused articles 
to be published prior to the sale of said lands and lot in 
the Sidney Telegraph and the Sidney Democrat, two news- 
papers published in Sidney, Nebraska, as notices to the 
general public—wherein said plaintiff accused the defend- 
ant of fraudulently obtaining the title to the lands and lot 
in question, and cautioning the public against purchasing 
the same—thereby preventing the sale of said lands and lot 
for their actual market value. 

“7, That the judgment debt was satisfied in full by 
the showing apparent on the sheriff’s return without the 
sale and price obtained from said lot, the sheriff having in 
his hands, over and above all claims against the defendant, 
the sum of $1,050.” 

The objections to the confirmation of the sale of said 
lot 4 were overruled and the sale was confirmed, to re- 
verse which the case was brought here on error. 

The first exception and objection to the sale is entirely 
too general to be considered. Objections to a confirmation 
of a sale must specifically point out the errors relied upon. 

Objection is made to the sale, because the sheriff levied 
upon and advertised the lot before selling the personal 
property taken under the execution. It clearly appears 
that the personal property was levied upon before a levy 
was made upon the real estate, and that the personalty was 
inadequate to satisfy the execution. 

After a sheriff has levied upon goods and chattels which 
the appraisment shows to be insufficient to satisfy the writ 
he may undoubtedly levy upon real estate, even before the 
sale of the personalty. The personal property, however, 
must be first sold. This is within the meaning of section 
483 of the Code of Civil Procedure, which provides that 
personal property shall be first levied upon, and, for 
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want of goods and chattels, that the officer cause the exe- 
cution to be made of the lands of the debtor. The au- 
thorities fully sustain the action of the sheriff in this re- 
gard. Freeman in his work on Executions, sec. 279, says : 
“Tf the defendant has both real and personal property, 
but not enough of the latter to satisfy the writ, there is no 
objections to levying on the real estate at the same time 
or even before the levy is made on the personal property, 
if the latter is first advertised and sold.” (See Sudlenger v. 
Buck, 22 Kan., 28.) Care, however, should be taken that 
no more real estate is levied npon or sold than with the 
aid of the personal property will be sufficient to satisfy the 
execution, 

The next contention is that the lands and lot were ap- 
praised together in gross and not separately. If this were 
true, the sale would have to be set aside, for it is firmly settled 
by the numerous decisions of this court that separate tracts 
or parcels of land must be appraised separately. The 
original return of the sheriff, it is true, makes it appear as if 
the lot and the 240 acres of land were appraised in gross, 
but the amended return of the sheriff with the appraise- 
ment shows that the interest of the defendant in the lot 
was appraised separately at $600, and that the land was 
appraised at $6 per acre. The defendant makes affidavit 
that the land and lot were not appraised separately, ‘This 
appeared to be true, as shown by the original return when 
this affidavit was filed, but after the sheriff amended his 
return no further showing was made by the defendant. 
Runge does not state in his affidavit that he was present 
when the appraisement was made, nor that he had any 
personal knowledge how the property was appraised. 
Without such a showing we may reasonably infer that he 
obtained his information solely from the original return of 
the sheriff. The showing made does not overcome the pre- 
sumption of the correctness of the officer’s return. ‘This 
disposes of the third and fifth exceptions to the sale. 
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It is urged that because G. B. Blakely, one of the ap- 
praisers, purchased the lands, it renders void the sale of 
both the lands and lot. Wedo not think so. The pur- 
chase by an appraiser at a sheriff’s sale of one tract does 
not affect the validity of the sale of another tract to an- 
other person. 

The district court was asked to vacate the sale because 
the plaintiff Brown had caused notices to be published in 
the Sidney newspapers prior to the sale, accusing the de- 
fendant of fraudulently obtaining the title to the lands and 
lot in question, and cautioning the public against purchas- 
ing the same. It is sufficient answer to this objection to 
say that these notices were published five months before 
the judgment was rendered in the district court, and the 
issuing of the execution under which the sale was made, 
The notices do not appear to have been given for the pur- 
pose of preventing competition at the sheriff’s sale. It is 
not at all likely that the giving of these notices six months 
before the sale in the least affected the price which the 
property sold for. 

The only other objection to the sale which was urged in 
the court below was, that the lot was sold after sufficient 
property had been disposed of to satisfy the judgment. 
The return of the sheriff is silent as to the order in which 
the real estate was sold,and there is no showing in the 
record in that regard. There is no presumption that be- 
cause the lands are first described in the returns that they 
were sold first. Again, if the lands were sold before the lot, 
under the circumstances of this case it would not be suffi- 
cient ground for disturbing the sale. The lands were sold 
to one of the appraisers, which made their sale void, the 
same as if they had not been sold, therefore sufficient prop- 
erty had not been disposed of to satisfy the judgment before 
the lot was offered. 

It is urged in the brief of plaintiff in error that the lot 
was appraised and sold greatly below its fair value. This 
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objection was not made in the court below and will not be 
considered here. 

We are finally asked to set aside the sale because since 
the confirmation the judgment upon which the execution 
was issued has been reversed by this court. The proceed- 
ings in error were commenced in the court after the con- 
firmation, and no supersedeas bond having been given, the 
enforcement of the judgment by the district court was 
proper. The reversal of the judgment after the sale and 
confirmation cannot be urged for the first time in this 
court as a ground for vacating the sale. 

The order confirming the sale is affirmed. 


ORDER AFFIRMED. 


THE other judges concur. 


STATE, EX REL. C. R. Stoman, v. Frangx E. Moorgs. 
{FILED Marc# 11, 1890.] 


Clerk of District Court: Manpamus. Section 889 of the Code 
confers authority upon the district court to direct its clerk in 
the performance of his official duties, and the supreme court 
will not issue a mandamus to compel such clerk to issue an 
order of sale upon a decree of foreclosure, where there has been 
no application to and refusal by the district court to direct its 
clerk to issue such order of sale. 


ORIGINAL application for mandamus. 
Brome, Andrews & Sheean, for relator. 
Gannon, Breck & Shea, contra. 
Norvat, J. 


This is an application to this court fora mandamus to 
compel the respondent, who is the clerk of the district 
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court of Douglas county, to issue an order of sale upon a 
decree of foreclosure of a mortgage entered in that court. 
It appears that the relator, on the 27th day of November, 
1889, obtained a decree of foreclosure of a real estate 
mortgage in the district court of Douglas county, in an 
action wherein the relator was plaintiff and J. Woods 
Smith e al. were defendants; that said Smith, at the 
commencement of said action, was the owner of the real 
estate mentioned in said decree; that one W. R. Vaughn 
purchased said real estate during the pendency of said 
action, and that before the rendition of said decree the 
plaintiff therein applied for the appointment of a receiver, 
making said Vaughn a party to said application, who ap- 
peared and defended, and said application was denied. 
Two of the defendants in said suit, J. Woods Smith and 
Lettie W.- Smith, by stipulation in writing, expressly 
waived the right of stay. On the 14th day of December, 
1889, and within twenty days after the entry of said decree, 
the said Vaughn filed with the respondent, as clerk of said 
district court, a written request for a stay. The respond- 
ent refuses to issue an order of sale. It does not appear 
that the said district court was ever requested to direct the 
respondent to issue an order of sale upon said decree. 

The sole question discussed in the briefs of counsel was 
this, Did Vaughn’s request stay the decree? There is, 
however, another question presented by the record, and 
that is, whether or not the supreme court has jurisdiction 
to issue a writ of mandamus to compel the clerk to issue 
an order of sale upon the decree. We are aware that this 
court, in the case of State, ea rel. Lucas, v. Thiele, 19 Neb., 
220, granted a writ of mandamus in a case like the one at 
bar. The question, however, that we are now considering 
was not discussed or passed upon in that case, therefore it 
is not binding as an authority. 

Section 646 of the Code provides “this writ (man- 
damus) may not issue in any case when there is a plain 
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and adequate remedy in the ordinary course of the law.” 
We are of the opinion that the law affords the plaintiff a 
plain remedy. Section 889 of the Code provides that 
“the clerk of each of the courts shall exercise the powers 
and perform the duties conferred and imposed upon him by 
other provisions of this Code, by other statutes, and by the 
common law. In the performance of his duty he shall be 
under the direction of his court.” This statute confers 
upon the district court jurisdiction to direct the clerk of 
such court in the performance of his official duties. The 
relator has a speedy, plain, and adequate remedy provided 
by statute, by applying to the district court of Douglas 
county for an order directing the respondent to-issue the 
order of sale. (State v. Le Fevre, 25 Neb., 223; Pichell et 
al. v. Owen, 24 N. W. Rep. [Iowa], 8.) 

It does not appear that there has been any application 
to or refusal by the district court to direct. the respondent 
to issue the order of sale. Doubtless the respondent would 
promptly issue the writ if directed to do so by his court. 
This court will not issue a mandamus to control or direct a 
clerk of the district court in the discharge of his duties, 
where there has been no refusal by the district court to 
give such direction. The application will, therefore, be 
dismissed. 

WRIT DENIED. 

THE other judges concur, 


CHARLES H. FoLsoM ET AL., APPELLEES, Vv. JoMN L, 
McCaGu& ET AL, APPELLANTS, 


[FILED Marcu 1], 1890.] 
1. Real Estate Contracts: AssIGNMENT IN BLANK: No LIEN 


CREATED. C.and F., the owners of certain land-grant contracts 
for real estate therein described, assigned the same in blank (i. e., 
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name of the assignee omitted), duly acknowledged, and sent 
them toa real estate agent at Omaha to be exchanged for city 
property. The agent, instead of making the exchange as di- 
rected, drew a draft on one B. of Cheyenne for $600, which was 
discounted by the appellants. The contracts were, without the 
knowledge or consent of C. and F., attached to the draft to be 
delivered to B. on the payment of the draft. B. failing to pay 
the draft, it, with the contracts, was returned to the appellants. 
Held, That the appellants have no lien upon the contracts as 
against C. and F. 


2. A court of equity has jurisdiction to compel the delivery of 
the contracts to the owners thereof. 


AppEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


« 


Howard B. Smith, for appellants: 


The contracts were sent by appellees to Crew, as their 
agent, and they cannot now question his action as against 
appellants who acted in good faith. (Garland v. Wells, 
15 Neb., 298; Webster v. Wray, 17 Id., 579.) They are 
bound by his apparent authority. (See cases cited on next 
point, and Bigelow, Estoppel [4th Ed.], 547; Herrick v. 
Atwood, 25 Beavan [Eng.], 205 [2 DeG. & J., 21]; Me- 
Neil v. Bank, 46 N. Y., 325; Combes v. Chandler, 33 O. 
St., 178; Internat’! Bank v. German Bank, 71 Mo., 183; 
Arnold v. Johnson, 66 Cal., 402.) Even if the contracts 
were not specifically pledged by Crew, appellants have a 
bankers’ lien thereon. (1 Jones, Liens, ch. 6; 1 Daniel, 
Neg. Inst., sec. 334a; Morse, Banks and Banking [2d 
Hd.], p. 42; Colebrook, Coll. Sec. ch. 7; Bank v. Bank, 
1 How. [U. 8.], 234 [8 Myer’s Fed. Dec., 150]; 6 How., 
212; Kelly v. Phelan, 5 Dill. (U. S.J, 228 [8 Myer’s 
Fed. Dec., 146]; Bank v. Ins. Co., 104 LU. 8., 54; Jour- 
daine v. LeFevre, 1 Esp. [Eng.], 66; Davis v. Bowsher, 5 
T..R. [Eng.], 488; Bolton v. Puller, 1 B. & P., 539; Scott 
v. Franklin, 15 East, 428; Brandao v. Barnett, 12 Cl. & 
F., 787; Jones v. Peppercorne, Johns. [Eng.], 430; Giles 
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v. Perkins, 9 Wast, 12; Locke v. Prescott, 32 Beavan, 261 ; 
Re Joseph Williams, 3 Irish Rep., Eq., 346; Goodwin v. 
Roberts, 1 App. Cas., 476; Rumball v. Bank, 2 Q. B. D., 
194 [20 Moak, 276].) 


Estabrook, Irvine & Clapp, contra: 


This action affords appellees their only proper and ade- 
quate remedy. (1 Pomeroy, Eq. Jur., sec. 185; Pusey v. 
Pusey, 1 Vern. [Eng.], 273.) The cases cited by appellants 
all relate to realty, except Herrick v. Atwood, 25 Beavan, 
205, which is inapplicable in this country on account 
of our registry laws. No instrument can pass title which 
does not contain the name of the grantee. (3 Washburn, 
R. P. [5th Ed.], 578*; Arguello v. Bours, 67 Cal., 447; 
Ayres v. Probasco, 14 Kan., 175; Whitaker v. Miller, 83 
Ill., 381; Burns v. Lynde, 6 Allen [Mass.], 305; Devlin, 
Deeds, sec. 456.) If the transaction created any lien, its 
nature was that of an equitable mortgage by the deposit of 
title papers, which is not recognized in this country, 
(Jones, Mortgages, sec. 185; Schitz v. Diefenbach, 3 Pa.St., 
233; Meador v. Meador, 3 Heisk. [Tenn.], 562; Vanmeter 
v. McFaddin, 8 B. Mon. [Ky.], 435.) Appellants have no 
lien as bankers. (Bank v. White, L. R. 4 App. Cas., 418; 
Brandao v. Barnett, 12 Cl. & F., 787.) The Nebraska 
cases cited by appellants are not in point. 


Norvat, J. 


This is an action in equity brought in the district court 
of Douglas county by the appellees to require the appel- 
lants to surrender certain land contracts to the plaintiffs. 
The district court decreed that the plaintiffs were entitled 
to the possession of said contracts and that the defendants 
should surrender the same to the appellees. The defend- 
ants appeal. : , 

On and before the 28th day of April, 1887, the appellees, 
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being the owners of certain contracts in writing, to-wit, 
Nos. 77,895, 77,896, 77,897, and 77,898, in and by which 
the Union Pacific Railway Company agreed to convey, on 
certain terms and conditions, the uortheast, northwest, 
southwest, and southeast quarters of section 17, township 
17 north, range 52 west, in Cheyenne county, Nebraska, as- 
signed these coutracts as follows (We copy the assignment 
indorsed on one, which is similar to the other assignments) : 

“We, P. M. Croninger and C. A. Croninger, C. H. 
Folsom and Jane Folsom, the within named purchaser, for 
and in consideration of dollars, to mein hand paid, 
do hereby sell, assign, and transfer all my right, interest, 
and claim in and to the witlrin described tract or parcel of 
land, unto , of the county of , and state of 
Nebraska, his heirs and assigns, forever. And I hereby 
authorize and empower the Union Pacific Railway Com- 
pany to receive from him, the said , any and all 
money, or unpaid balances due on the within contract to 
said company, in part consideration for said land, and a 
full compliance with all the requirements contained in the 
within agreement or contract, to execute or canse to be ex- 
ecuted to him, the said , his heirs and assigns, a 
deed for said land, instead of to me. 

“Given under my hand and scal this 28th day of April, 


A. D. 1887. C. H. Forsom. [SEAL. ] 
“JANE Fousom. [SEAL.] 
“PHEBE M. CRONINGER. [SEAL. ] 
“C, A. CRONINGER, [SEAL. ]” 


All these assignments were properly acknowledged. The 
contracts, so assigned, were mailed by the appellees at 
Lima, Ohio, to one N. 8. Crew, their agent, at Omaha, 
Nebraska, who was engaged in the real estate business, to 
exchange said contracts (and $550 in cash) for a house and 
lot in Omaha. Appellees sent the $550 in cash with the 
contracts. Upon the receipt of said contracts and money, 
Crew, instead of effecting such exchange, converted said 
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money to his own use. Crew drew a draft upon one Bald- 
win, of Cheyenne, and, without the knowledge or consent 
of the appellees, attached said contracts to said draft. This 
draft was delivered to the appellants (who were bankers) on 
May 7, 1887, was discounted by them on that day in the 
usual course of business for the sum of $600 cash, and was 
drawn by said Crew upon one Henry Baldwin, and re- 
quired him to pay to the order of the appellants $600, to- 
gether with exchange, at sight; and there was attached to 
said draft, when it was discounted, and when it was for- 
warded to Cheyenne for collection, the four contracts above 
mentioned. Mr. Baldwin could not be found, and the 
draft was returned from Cheyenne unpaid, together with 
the contracts, to appellants, 

It further appears from the evidence that it was the 
usage and custom in Omaha and in Nebraska to assign 
such contracts in blank and to deliver them from assignee 
to assignee without filling up the blanks until such time 
as the then owner desired to secure a deed from the Union 
Pacific Railway Company. There is no evidence that the 
appellants believed Crew to be the owner of the contracts 
at the time they discounted the draft. Mr. Crew had been 
reputed to be a man of some means, was a dealer in real 
estate for himself as well as agent for others, and had had 
dealings with appellants before; and that the parties to the 
contracts originally were the Union Pacific Railway Com- 
pany, party of the first part, and N.S. Crew and G. G. 
Henry, parties of the second part. 

The first question we are called upon to decide is a juris- 
dictional one. Appellants contend that the appellees have 
an adequate remedy at Jaw in an action for damages. A 
suit for damages in a case like this would be wholly inad- 
equate. That a court of equity has jurisdiction to compel 
the delivery of deeds, muniments of title, and other written 
instruments, the value of which cannot with any degree of 
certainty be estimated in money, has been frequently de- 
cided by the court. 
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The principal question in the case is this, Have the ap- 
pellants, under the facts disclosed by this record, a lien 
upon the land contracts which are the subject of the action? 
The appellants claim that the appellees, having assigned 
these contracts in blank and delivered them to Crew, 
thereby placed it in his power to pledge them, and there- 
fore the appellees are estopped from asserting their title 
against the present holders. The principle of estoppel is 
often applied in cases where the owner of property clothes 
another with the apparent right of ownership or absolute 
disposition, and such person sells or pledges the property 
to an innocent third person. We do not see how this prin- 
ciple can be invoked in the case at bar. Had Crew’s 
name been inserted in the assignments as assignee, then the 
doctrine contended for would apply. These assignments 
in blank did not hold out Crew as the apparent owner. 
They in no manner indicated any ownership in him. To 
make a valid assignment of these contracts, it was as nec- 
essary to have an assignee as it was the signature of the 
assignor. Until some one’s name was filled in these blanks 
as assignee the appellees appeared to be and were the real 
owners. It is not claimed that any name has ever been 
inserted therein as assignee. Had Crew inserted in the 
blanks his own name as assignee before presenting them 
to the bank, then there might be some ground for urging 
an estoppel against the plaintiffs. These contracts being 
delivered to appellants assigned in blank, no title passed. 
(Ayers v. Probasco, 14 Kan.,175; Whitaker v. Miller, 83 
Tll., 381.) 

These assignments of the contracts in blank were in vio- 
lation of the statute of frauds, and void. But it is urged 
that it was the usage and custom in Omaha to assign such 
contracts in blank. The appellees live in Ohio and do not 
appear to have had any knowledge of such custom. How- 
ever such usage does not overcome the requirements of 
the statute of frauds. (Smith v. Clarke et al, 7 Wis., 551; 

9 
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Cranwell v. Ship, 15 La. An., 436; Bowen v. Newell, 8 N. 
Y. [4 Selden], 190.) 

These contracts were for the sale of real estate and are 
not in any manner similar to land warrants which may be 
assigned in blank. Land warrants are personal property 
and do not purport to convey any interest in lands. It is 
equally true that the rule that governs the transfer of com- 
mercial paper, certificates of shares, warehouse receipts, and 
bills of lading does not apply to the sale of an interest in 
real estate. 

. Most of the cases cited in brief of counsel for appel- 
lants on the question of estoppel relate to personal prop- 
erty, hence have but little application here. 

The case of Smith v. Clarke et al., 7 Wis., 551, is very 
similar to the one at bar. In that case Smith and Power 
owned several hundred school land certificates which, ac- 
cording to the custom there, were assigned in blank and 
duly acknowledged. They were left with Power that he 
might make a list of them. Power without Smith’s con- 
sent pledged all of them to Clarke, who took them in good: 
faith, believing that Power was the owner. Cole, J., 
speaking for the court, observes; “ Undoubtedly the cer- 
tificates can be sold and transferred by an assignment in 
writing, like any contract for the sale and conveyance of 
real estate, and although the custom may be, as testified to 
by the assistant chief clerk of the school and university 
land office, Charles R. Gleason, to have the party to whom 
the certificate is issued sign and acknowledge an assign- 
ment to the same, leaving the assignee’s name in blank, 
and then pass the certificate from party to party without 
further assignment, yet this practice fails to establish the 
negotiable or quasi-negotiable quality claimed fc: them 
upon this argument. The certificates in controversy in 
this cause being, in their legal character, contracts for the 
sale of real estate, and belonging to the respondents Smith 
and Power, it follows that the transfer and delivery of them 
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by Power to the appellants as security for the payment of 
his individual debt could not in any way affect the right or 
bind the interest of the respondent. The appellants had 
an undoubted right to retain, as security for the indebted- 
ness of Power to them, the certificates to the extent of 
Power’s interest in them and no further.” (See Whitney v. 
Bank, 7 Wis., 620.) 

In our view the appellees did not transfer any interest 
or property by the delivery of the contracts with the blank 
assignments thereon; that these assignments did not clothe 
Crew with indicia of title, and that the appellees are not 
estopped from asserting their ownership to the coutracts. 

The decree of the district court was right and is affirmed. 


DECREE AFFIRMED, 


THE other judges concur. 


GEORGE BENSON ET AL. V. L. H. MICHAEL ET AL. 


(FireEp Makca 11, 1890.] 


Appeal and Error: Summons: FarLuRE TO SERVE IN TIME. 
The transcript of the judgment of the district court was filed 
with the clerk of this court more than six months after the 
rendition of the judgment. A notice of appeal was issued and 
service accepted by the defendants, who made no general ap- 
pearance. Sixteen months after the date of the judgment a 
petition in error was filed, and summons issued thereon, which 
was served on the defendants. Held, On objection being made, 
that the supreme court acquired no jurisdiction, and that the 
proceedings must be dismissed. 


Morion to dismiss. 


Guy R. C. Reed, George E. Bertrand, G. W. Ambrose, 
Clinton N. Powell, and Montgomery & Jeffrey, for the 


motion. : 
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Norvat, J. 


The judgment complained of was rendered by the district 
court August 4, 1888. An effort was made to bring the 
ease here on appeal. A transcript of the judgment was 
filed with the clerk of this court April 26, 1889, and a 
notice of appeal was issued and service accepted. On the 
10th day of October, 1889, a motion was filed to dismiss 
the appeal, because the same was not taken within six 
months from the rendition of the judgment, which was 
sustained. On leave being given a petition in error was 
filed December 4, 1889. A summons in error was on the 
same day issued and afterwards served. 

The case is submitted on a motion to dismiss the pro- 
ceedings in error, because the petition in error was not filed 
and summons issued thereon within one year from the date 
of the judgment. 

The summons in error was issued in this case sixteen 
months after the date of the judgment sought to be re- 
viewed, It has been repeatedly held by this cour¢ that 
where the summons in error is not issued within the 
year, and there is no general appearance of the defendant 
within that time, no jurisdiction can be acquired by the 
supreme court. (Baker v, Sloss, 13 Neb., 230; Hollenbeck 
v. Tarkington, 14 Id., 430; Rogers v. Redick, 10 Id., 332.) 

There was no general appearance of the defendants 
within the year and jurisdiction was not acquired, unless 
it was conferred by virtue of the giving of the notice of 
appeal. We have held at the present term, in Schuyler v. 
Hanna, 28 Neb., 601, that a notice of appeal is not neces- 
sary to confer jurisdiction. The law does not provide that 
one shall be given. For the convenience of attorneys it 
is required by rule 15 of this court. It is urged that the 
notice that was given should be treated as a summons in 
error. 
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Section 584 of the Code provides that “The proceed- 
ing to obtain such reversal, vacation, or modification [of 
a judement] shall be by petition, entitled ‘petition in 
error,’ filed in a court having power to make such reversal, 
vacation, or modification, setting forth the errors com- 
plained of, and thereupon a summons shall issne and be 
served, * * * The summons shall notify the adverse 
party that a petition in error has been filed in a certain 
case, naming it, and shall be returnable,” ete. 

Section 586 provides that “The plaintiff in error shall 
file with his petition a transcript of the proceedings,” ete. 

It is clear that the above quoted sections confer no au- 
thority to issue a summons until a petition in error has 
been filed. Therefore if the notice of appeal be treated as 
a summons in error, it was void, having been issued long 
prior to the filing of the petition in error. This question 
was passed upon by this court in City of Brownville v, Mid- 
dleton, 1 Neb., 10. The court in the opinion in that case 
says “that the supreme court obtained jurisdiction to re- 
view a judgment at Jaw rendered by the district court only 
by the petition in error. That must be filed with the tran - 
seript, and before the summons issued. Until it was filed 
there was no authority for issuing the summons, and the 
writ was void. It could not be filed aftxrwards, so as 
to retain the summons in error, which had already been 
issued and served. The motion to file the petition now as 
of the date of filing the transcript is denied, and the mo- 
tion to dismiss the summons is sustained,” 

The plaintiff in error cites Bazzo v. Wallace, 16 Neb., 
290, as authority against the motion to dismiss. Thi facts 
in that case are unlike the one we are considering. In 
Bazzo v. Wallace the transcript was filed within the time 
required by law for au appeal, and the defendant entered 
a general appearance in this court, and after the expiration 
of the year from the date of the judgment, the appellant 
was permitted to file a petition in error. Judge Max- 
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WELL uses this language in the opinion in that case: “The 
court, therefore, having jurisdiction of the subject-matter 
and of the person of the defendant, within the year fol- 
lowing the rendition of the judgment, may permit any 
amendment in furtherance of justice that may seem just 
and proper.” 

The case of Steele v. Haynes, 20 Neb., 316, is not in 
conflict with the position we contend for in this case. That 
was an appeal in which the transcript was filed more than 
six months but less than a year after the rendition of the 
decree of the court. The motion to dismiss the appeal was 
filed within the year, based upon the ground that the tran- 
script was not filed within six months from the date of the 
decree. The motion was overruled, and, as in the case at 
bar, permission was given to file a petition in error. The 
question whether the filing of such a petition and the issu- 
ing of a summons thereon more than a year after the entry 
of the final decree complained of would confer jurisdic- 
tion upon this court was not discussed or passed upon in 
Steele v. Haynes, supra. 

The defendants by accepting service of the notice of ap- 
peal did not make a general appearance. Such acceptance 
left the defendants in the same situation as if the notice 
had been served by the sheriff. It simply took the place 
of service. The statute not requiring the giving of a 
notice of appeal, it is clear that had the notice been served 
by the sheriff it would not have conferred jurisdiction, and 
it follows that it was not acquired by the acknowledg- 
ment of service. : : 

We are of the opinion that this court has never had 
jurisdiction of the defendants, and that the leave given to 
file the petition in error.in this case was improvident and 
must be rescinded. ‘The motion to dismiss the proceedings 
in error is sustained. 

MoTION SUSTAINED. 


THE other judges concur. 
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In rE Bertie Roprnson, 
[FILED MarcH 11, 1890.] 


Habeas Corpus: IMPRISONMENT WITHOUT EXTRADITION. When 
a person is arrested in a sister state, and, without being extra- 
dited, is forcibly brought into the jurisdiction of this state to 
answer to a criminal offense, and is committed to jail to await 
trial on such charge, held, that such person is unlawfully de- 
prived of his liberty and is entitled to be discharged on habeas 
corpus. 


ORIGINAL application for a writ of habeas corpus. 


W. K. Brown, and J. R. Webster (Ale Clure & Anderson 
with then), for petitioner: 


Where one is illegally arrested in one state and, by fraud, 
deceit, or other means, inveigled into another state, the lat- 
ter acquires no jurisdiction over him. (Van Horn v. Mfg. 
Co., 37 Ixan., 523; State v. Simmons, 39 Id., 262; State 
v. Hall, 40 Id., 338, and cases cited; In re Cannon, 47 
Mich., 481 ; State v. Vanderpool, 39 O. St., 273; Compton 
v. Wilder, 40 Id., 130.) 


A. Y. Wright, contra: 


Mere trickery, or even fraud, in getting Robinson into 
Nebraska, will not, unless force was used, oust the courts 
of this state of jurisdiction. (7 Am. & Eng. Encye. of 
Law, 651-3; Ex parte Bushnell, 8 O. St., 601-2; In re 
Doo Woon, 18 Fed. Rep., 898; In re Robb, 19 Id., 26; 
Ex parte Morgan, 20 Id., 298; State v. Hall, 10 Am. 
St. Rep., 209-10 [annotated case]; Stale v. Ross, 21 Ja., 
467, 470; In re Brown, 8 Crim. Law Mag., 313; article 
in 11 Crim. Law Mag., 167, 168; Kerr v. People, 110 
Ill., 627.) A prisoner will not be released on habeas cor- 
pus unless his commitment was beyond the jurisdiction of 
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the lower court. (1 Thompson on Trials, secs. 141, 142; 
Inre Milburn, 17 N.W. Rep., 965; Jn re Pierce, 44 Wis., 
411; In re Eldred, 46 Wis., 530) If the lower court 
erred, the remedy is by error proceedings. (Thompson on 
Trials, sce. 143. 


Norvat, J. 


A petition was filed in this court on the 6th day of Feb- 
ruary, 1890, on behalf of Bertie Robinson for a writ of 
habeas corpus. It appears from the petition and evidence 
that a complaint in writing was made before the county 
judge of Furnas county on September 10, 1889, charging 
the petitioner with stealing a horse, the property of one 
Ira B. Huff, and that on the 24th day of the same month 
one E. M. Matson filed a complaint before a justice of the 
peace of Sherman connty, Kansas, charging the petitioner 
with stealing, in said Furnas county, the aforesaid horse. 
The said justice issued a warrant for the arrest of the 
petitioner, who was afterwards arrested and taken before 
said justice of the peace. -On motion of the county at- 
torney the prosecution was dismissed. Robinson was by 
order of the justice delivered to the custody of said Mat- 
son, a constable of Red Willow county, Nebraska, who, 
forcibly and against the will and consent of Robinson, and 
without any warrant, requisition, or other legal process, 
conveyed said Robinson out of the state of Kansas into 
the state of Nebraska, where he delivered said Robinson 
up to the sheriff of Furnas county for prosecution for said 
crime. The petitioner was taken before the county judge 
of said Furnas county, who held the petitioner to the dis- 
trict court of said county to answer said charge, and in 
default of bail said petitioner was committed to the jail of 
said county, where he has ever since been deprived of his 
liberty by the respondent as sheriff of said county. On 
the 9th day of December, 1889, an information was filed 
in said district court charging said Robinson with the 
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crime of horse stealing. On the following day, on being 
arraigned in said court, he pleaded not guilty to said 
charge, and on the same day he prayed said district court 
to discharge him from custody because he was arrested in 
the state of Kansas and was brought forcibly and without 
any requisition into this state and delivered to the sheriff 
of said county to answer said accusation. The motion was 
overruled and the exception was entered. On the 11th 
day of December Robinson was tried for said crime in 
said district court, and the jury failing to agree upon a 
verdict, it was discharged and Robinson was remanded to 
the custody of the respondent to await further trial. 

But a single question is presented for our consideration, 
and that is, whether or not, under the foregoing facts, the 
district court of Furnas county had jurisdiction of the 
person of the petitioner in the criminal case pending therein 
against him. We think the answer should bein the nega- 
tive. There can be no doubt that jurisdiction cannot be 
acquired in a civil ease when the summons is served upon 
a defendant who was brought into the jurisdiction of the 
court by force, fraud, or deceit for the purpose of obtain- 
ing service of summons upon him. (Wanzer v. Bright, 
52 IIL, 35; Williams v. Reed, 29 N. J. Law, 385; Dun- 
lap v. Cody, 31 Ia., 260; Van Horn v. Great Western Mfg. 
Co., 87 Kan., 523; Townsend v. Smith, 3 N. W. Rep., 439 
[47 Wis., 623]; Allen v. Miller, 11 Ohio St., 374; Comp- 
ton v. Wilder, 40 Ohio St., 130.) 

The same rule obtains in criminal prosecutions. Nearly 
the entire current of authority in this country is to the 
effect that when a fugitive from justice has been extra- 
dited from one state to another, he cannot be prosecuted in 
the state to which he has been surrendered on an offense 
other than the one for which he was extradited, before he 
has had an opportunity to return to the state from whence 
he was brought. (In re Cannon, 47 Mich., 481; State ». 
Vanderpool, 39 Ohio St., 273; Ha parte Hibbs, 26 Fed. 
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Rep., 421; U. S. v. Rauscher, 119 U.8., 407; State v. 
Hall, 19 Pac. Rep. [Kan.], 918; Waterman v. State, 18 N. 
E. Rep. [Ind.], 63.) 

In principle there is no difference between the case at 
bar and where a person is held for an offense other than 
the one he was extradited for. In either case it is an 
abuse of judicial process, which the law does not allow. 
Ample provisions are made for the arrest and return of a 
person accused of crime, who has fled to a sister state, by 
extradition warrants issued by the executives of the states. 
There is no excuse for a citizen or officer arresting, without 
authority of law, a fugitive, and taking him forcibly and 
against his will into the jurisdiction of the state for the 
purpose of prosecution. We cannot sanction the method 
adopted to bring the petitioner into the jurisdiction of this 
state. He did not come into the state voluntarily, but be- 
cause he could not avoid it. The district court, therefore, 
did not acquire jurisdiction of the person of the petitioner 
and his detention is unlawful. (State v. Simmons, 39 Kan., 
263; State v. Hall, 40 Id., 388; In re Cannon, 47 Mich., 
481.) ; 

While many authorities hold to the contrary doctrine, 
we prefer to adopt the rule that seems to be based npon 
reason, and which recognizes honesty and fair dealing. 

The petitioner will be discharged. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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JOHN ELSANGER Vv. CHARLES GROVIJOHN, 
{FILED MakcH# 11, 1890.] 


1. Review: Eviprence. If the evidence on behalf of one party, 
when considered without reference to the evidence introduced 
by the other party, sustains the verdict, the verdict will not be 
set aside by a reviewing court on the ground that it was not 
supported by the evidence. 


When testimony is introduced under an agree- 
ment of the parties, error cannot afterwards be predicated upon 
the admission of such testimony. 


3. Justice’s Court: OFFER TO ConFESS JUDGMENT: Costs. In 
an action before a justice of the peace, if the defendant before 
trial offers in writing to allow judgment to be taken against him 
for a specified sum, and the plaintiff declines to accept the same, 
and fails to recover a sum equal to the offer, he cannot recover 
costs made after the offer. 


Error to the district court for Cuming county. Tried 
below before K1INKAID, J. 


Uriah Bruner, for plaintiff in error, cited, as to the 
amendment of the transcript: Maxwell, PJ. & Pr. [5th 
Ed.], 716; Fox v. Meacham, 6 Neb., 534-5; Adams v, 
Thompson, 18 Id., 543-4. 


Thomas M. Franse, contra. 
Norvat, J. 


The plaintiff in error commenced suit in the justice court 
for the sum of $42 for herding defendant’s cattle. The 
plaintiff recovered judgment for the sum of $8, from which 
he appealed to the district court. The plaintiff claims that 
the defendant contracted to pay him $8 per month for herd- 
ing cattle, while the defendant insists that the contract was 
$8 for the entire season. The case was tried in the district 
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court toa jury and a verdict was returned for $8 for the 
plaintiff. The plaintiff filed a motion for a new trial, as- 
signing as reasons therefor : 

1. That the verdict is not sustained by sufficient evidence. 

2. That the verdict is contrary to law. 

3. Errors of Jaw occurring at the trial, duly excepted to. 

4. The court erred in refusing to give the instructions 
asked by plaintiff. 

5. The court erred in admitting the evidence of Daniel 
C. Giffert, a witness called by defendant, as to the value 
of the herding and pasturage claimed for by plaintiff. 

The motion for a new trial was overruled, an exception 
was taken, and judgment was rendered on the verdict. 

It is claimed that the verdict is against the evidence. 
We have examined the testimony contained in the bill of 
exceptions with care, so as to enable us to form a proper 
estimate of the merits of the case. The evidence is con- 
flicting. It has been repeatedly held by this court that it 
will not set aside a verdict as against the evidence, unless it 
is clearly unsupported by the evidence. 

Reviewing the case before us in the light of our own 
decisions, it is manifest that it ought not to be reversed 
on the ground that the verdict is not supported by the evi- 
dence. The evidence of the defendant, when considered 
without reference to the plaintiff’s evidence, fully sustains 
the verdict. 

Error cannot be based upon the admission of testimony 
offered by the defendant to prove the value of the herding, 
- because the bill of exceptions shows, before any evidence 
was admitted tending to show the value of said herding, 
“that counsel for the plaintiff and defendant expressly 
agreed to introduce evidence as to the value of such herd- 
ing for the purpose of showing whether the contract relied 
upon by the plaintiff or the contract relied upon by the de- 
fendant was made.” After making such a stipulation the 
plaintiff cannot predicate error upon the admission of such 


e 
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testimony or upon the refusal of the court to strike it from 
the record. 

No complaint is made in the motion for a new trial of 
any remarks made either by counsel for defendant or by 
the trial judge in the hearing of the jury, and this assign- 
ment in plaintiff in error’s brief will not be considered. 

It is urged that the court erred in permitting the tran- 
script of the proceedings in the justice court to be amended. 
It appears that after the triai in the district court the justice’s 
transcript was amended so as to show that the defendant 
filed in the justice court a written offer to confess judgment 
for $15 and costs, and that the plaintiff refused to accept 
the offer. This amendment was doubtless made to prevent 
the plaintiff from recovering costs, as the offer to allow 
judgment was for $15, while the verdict was for a less sum. 
After the amendment was made the justice attached a new 
certificate to the amended transcript, certifying that it was 
a true transcript and that the amendment was made to cor- 
respond with the facts. There was no impropriety in per- 
mittinig the amendment to be made after the verdict was 
returned. The offer to allow judgment could only affect 
the matter of costs. The jury had nothing todo with that 
question. It was a question solely for the court, and the 
offer could be brought to the attention of the court after 
verdict. In fact, that was the proper time to do so. 

Complaint is also made because the plaintiff did not 
obtain a judgment for costs. Ordinarily, a plaintiff is 
entitled to recover costs. There are, however, exceptions 
to the general rule. Section 986 of the Code provides: 
“Tf, on an appeal by the plaintiff from a judgment in his 
favor, he shall not recover a larger sum than twenty dol- 
lars exclusive of interest since the rendition of the judg- 
ment before the justice, he shall be adjudged to pay all 
costs in the district court, including a fee of five dollars 
to the defendant’s attorney.” 

The plaintiff appealed and recovered less than twenty 
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dollars in the district court, and was therefore not entitled 
to costs in that court. Again, it appears that the defend- 
ant offered in writing before the trial in the justice’s court 
to allow the plaintiff to take judgment for $15 and costs. 
The plaintiff declined to accept said offer, and failing to 
recover a sum equal to the offer, he cannot recover costs 
made thereafter. (Code, sec. 1004.) Judgment was ren- 
dered in the justice court against the defendant for all costs 
made prior to the offer to allow judgment. 

The fourth assignment of error in the motion for a new 
trial cannot be considered, for the reason that the record 
does not contain the instructions asked by the plaintiff. 
It is therefore impossible to say whether the court erred 
in refusing them or not. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur, 


Searon Horm SmiruH v. Crete, M. & W. R. Co. 


(FILED Marcu# 19, 1890. ] 


1. Trial: EvipENce: ERRoR WITHOUT PREJUDICE. At the trial 
certain interrogatories in the cross-examination of defendant’s 
witnesses were overruled by the court, which evidence was 
subsequently presented to the jury in other forms without an 
offer of proof having been made to the court indicating the sub- 
stance of the evidence to be offered and its relevancy to the 
issues ; held, not error to the plaintiff’s prejudice. 

2. The evidence examined, and considered sufficient to sustain the 
verdict. 


Error to the district court for Saline county. Tried 
below before Morris, J. 
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Abbott & Abbott, for plaintiff in error, cited: Winona, 
ete., R. Co.v. Waldron, 88 Am. Dec., 100 [11 Minn., 515]. 


F. I. Foss, and W. G. Hastings, contra, cited: Yates 
v. Kinney, 25 Neb., 122; 2. V. R. Co. v. Hayes, 13 Id., 
489; Johnson v. Parrotte, 23 Id., 238 ; Bookwalter v. Lan- 
sing, Id., 201; Durrell v. Hart, 25 Id., 610; C, A & N. 
R. Co. v. Wiebe, Id., 542. 


Cogs, Cu. J. 


The plaintiff, in the court below, alleged that he was the 
owner in fee of the east half of the northwest quarter of 
section 16, township 8 north, range 4 east, in said county, 
and has occupied the same for the last five years as a part 
of a farm of 160 acres, on which he resides with his family . 
and which is highly improved and valuable; that the 
Crete, Milford & Western Railroad Company on August 
1, 1887, entered without his consent upon said lands, 
which is the east half of his farm, lying in the valley of 
the Big Blue river, the most productive portion of his 
farm, and built its line of road through the same, from 
north to south, taking eight acres thereof, worth $75 per 
acre; that the farm is greatly damaged by the construction 
of the railroad by diverting water from its natnral course 
and throwing it upon the land; by digging and leaving 
deep holes upon the land, which hold large quantities of 
water and become stagnant and in time of wet weather 
saturate and injure the land and by injury and destruction 
of fences and crops thereon; that great inconvenience is 
suffered by cutting the farm into two pieces and making 
communication between the two more difficult and expen- 
sive; that the portion east of the railroad is better adapted 
and more valuable for meadow than for cultivation, and 
has been so used for five years, and is intended for that 
purpose; that he has heretofore irrigated it by means of a 
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wind pump, on higher ground near his house, and thereby 
has secured in dry seasons a much heavier yicld of grass, 
and that the railroad, as constructed, prevents irrigation 
and ‘that the value of the land on the east of the road is 
reduced thereby; that the plaintiff uses the farm for stock, 
and annually keeps and feeds a large number of live stock 
and that the stables and yards in which stock is kept are 
situate on the slope west of the road, and are so arranged 
as to allow the wash from the stables and yards to run 
down onto the land under and east of the grade, by which 
the land was enriched and benefited and its value en- 
hanced; that the same is now cut off by the road-bed and 
mostly wasted to the damage of the plaintiff; that the 
damage to the remainder of the farm from the construction 
of the road on the land so taken amounts to $1,000; that 
defendant took and destroyed the crop on the land so taken 

“of the value of $75, to the damage of the plaintiff in full 
by reason of the premises of $1,675. 

The defendant appeared by its attorneys and in writing 
offered to confess judgment in the sum of $500, and sub- 
sequently filed its answer, setting up: 

I. A general denial of the plaintiff’s petition. 

II. Admitting that the plaintiff is the owner of the 
land as alleged; that defendant has graded its line through 
the land and has takeu seven and thiree-tenths acres, but 
has only exercised the rights conferred by chapter 16 of 
the statutes of this state and has clone no acts not author- 
ized thereby. 

III. Asks that the award of the court be filed in the 
county clerk’s office, as a deed to the right of way through 
the land. 

There was a trial to a jury and verdict for the plaintiff 
for $650, upon which judgment was entered. 

The plaintiff’s motion for a new trial was overruled, and 
exceptions being taken and entered of record, the plaintiff 
brings the cause to this court on error. 
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1. That the court erred in sustaining defendant’s objec- 
tions to certain testimony offered by the plaintiff. 

2. The verdict is insufficient under the evidence, 

3. The court erred in not granting a new trial. 

No complaint is made of instructions in this case, either 
given or refused. No exception was taken at the trial to 
the instructions given by the court of its own motion; 
neither did the plaintiff offer any, while those offered by 

“the defendant were refused by the court. Nor is there 
complaint made in the petition in error, the motion for 
new trial, or the plaintiff’s brief, that any evidence offered 
was refused, except that of the witnesses Reed and Bigler 
for defendant on cross-examination by plaintiff. 

The objection seems made to the evidence given on the 
part of the defendant and received over the plaintiff’s ob- 
jections, This evidence is pointed out only by reference to 
the pages of the bill of exceptions in which it is claimed 
to be set forth. 

The plaintiff, having testified generally as to the location 
of the defendant’s road across his land, was asked by his 
counsel: Q. What kind of improvements have you on that 
farm? To which the defendant objected as immaterial, and 
the objection was sustained, and no exceptions to the ruling 
seem to have been saved. 

The plaintiff made no offer of proof, but proceeded in 
the examination, and, after several interrogatories and re- 
plies, counsel repeated the inquiry in another form: “Q. 
What class of improvements have you on there?” which 
was not objected to, and the witness answered that he had 
first-class improvements on his farm, and they were all 
upon rock foundations. At the end of four pages of ques- 
tions and answers, in the bill of exceptions, counsel for 
the plaintiff asked the witness: ““Q. What was the value 
of improvements on that farm, aside from naked land, at 
the time of its condemnation in June last?”? To which the 
defendant objected as incompetent and immaterial, and the 

10 
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objection was sustained, with an exception to the ruling by 
the plaintiff. The plaintiff made no offer of proof upon 
this ruling, but proceeded in the examination. 

Q. What was the value of the land at that time, last 
June, without improvements, fences, stables, and buildings 
or anything of that kind? 

A. I judge that that land ought to be worth $35 per 
acre. 

The witness had previously answered, over an objection * 
by the defendant, to the question, What was the whole 
farm worth in June, 1887? that he estimated the farm, 
with the improvements, at $80 per acre. 

Q, Is it worth that now ? 

A. Yes, it is. 

Q. Was that portion taken by the railroad company 
worth as much, or more, or less, than the average of the 
whole? 

A. It is really worth more than the average where the 
road is constructed through, because that is the bottom and 
the next yard to my feed yard, where I finish feeding cat- 
tle, and where I ship from; it is that yard where I collect 
in cattle and put them on there; the grass will grow there 
later im the fall, and keep them until I start in feeding on 
full feed. 

Q. How much damage results to the remainder of the 
farm by reason of taking in this for the road, and by con- 
structing the road across it? 

Over the objection of defendant, as incompetent and im- 
material, calling for a conclusion, and the witness not hay- 
ing shown himself competent as an expert, the witness 
answered that he thought it did, on an average, injury to 
amount to $25 per acre to the whole farm. 

Q. It reduces the value of the farm $25 per acre in your 
estimate ? 

A. Yes, sir; in the way that farm is improved. 

It is observed that notwithstanding the overruling by 
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the court of the question referred to, the plaintiff was en- 
abled to get in the entire evidence which he seems to have 
desired, and having pursued this course, instead of making 
an offer of the proof which he proposed to introduce in a 
compact and synthetic form, standing upon his right to in- 
troduce it, he cannot now avail himself of the error, in the 
rejection of the two questions. (Yates v. Kinney, 25 Neb., 
123.) 

The plaintiff having rested, the defendant introduced 
the witness R. J. F. Reed, who, having testified, was cross- 
examined by the plaintiff. 

Q. Do you know anything of the value of improve- 
ments upon that farm of Smith? 

A. Nothing but what I could observe from driving 
along, and by hearsay, and from what I could see had 
the appearance of fine improvements. 

Q. For a stock feeding farm how is it, favorable or 
otherwise? 

A. I should think it was favorable. 

Q. If a man improves judiciously, so as to make the 
best use for a stock feeding farm upon a quarter section of 
land, will not the average value per acre of that land be 
equal to the whole value? (Defendant objects to the ques- 
tion as not proper cross-examination, as indefinite and in- 
competent, which was sustained, and exception taken by 
the plaintiff.) 

There was no offer of evidence here made by the plaintiff. 

Jacob Bigler, a witness for the defendant, having testi- 
fied that, in his opinion, in addition to the value of the 
seven and three-tenths acres actually taken by the railroad 
company for right of way, the remainder of plaintiff’s 
farm was damaged by the taking in $200, was cross-ex- 
amined by the plaintiff and asked “ If the value of the im- 
provements put upon the farm for the purpose of grain 
raising and stock feeding have been judiciously put there 
at the cost of $10,000, is not your estimate a great deal 
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too low?” The defendant objected to the question as im- 
material, and irrelevant, which objection was sustained and 
exception to the ruling taken. 

It appears from the plaintiff’s brief that the sole object 
in proving the value of the improvements of the farm was 
to enhance the estimate of the value of the seven and three- 
tenths acres of ground taken. Wehaveseen, notwithstand- 
ing the two questions put to the plaintiff on the witness 
stand and overruled, he did place before the jury his esti- 
mate of the value of the farm per acre, in gross, at the 
time of the taking. This was all that was necessary for 
the plaintiffs purpose. If it was not, he also got before 
the jury the estimate of the land without improvements, 
and thus enabled the jury, if expedient, by process to as- 
certain the plaintiff’s estimate of the improvements. Had 
he desired the jury, in passing upon the value of the land 
taken, to first find the value of the entire farm at the time 
taken, and, by process, that of each acre taken, he should 
have offered an instruction to that effect to the court. Had 
such been held to be the law, there was sufficient evidence 
before the jury to have sustained a finding to that effect. It 
is, however, doubted that such a ruleshould be established. 
It would have necessarily modified a rule already estab- 
lished in this and other states, admitted by the plaintiff, in 
his brief, “‘to be pretty well settled,’ that the land owner 
is entitled to full pay for the land actually taken, and, in 
addition, to such damages to the residue of the land as are 
equivalent to the diminution of the value thereof caused 
by the taking; because if the value of the land actually 
taken is first enhanced by the value of the improvements 
on the remainder of the land, then to get this enhanced 
value and, in addition, the damages to the remainder ac- 
tually improved, including the damages to the improve- 
ments, would seem to result in a multiplicity of damages 
uncertain to the measure of justice required. The rule 
stated in the case of the Chicago, Kansas & Nebraska 
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Railroad Co. v. J. G. Wiebe, 25 Neb., 542, and in former 
decisions of this court there cited, is believed to be correct, 
and is adhered to. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


CaLt PusuisHine Co. v. City or LIncoin. 
[FILED Marca 19, 1890.] 


1. Cities: Pupnic PRinTING: OrriceRs: CoNTRACTS. Neither 
the duty nor the power to contract for the publication of notices, 
claims, advertisements, proclamations, reports, or ordinances is 
imposed by the terms of charter of cities of the first class upon 
the city, the mayor, and council, or either, or any officer of the 


city. 

2, No member of the city council 
as committeeman, or otherwise, has legal power or right, nor is 
it his duty to designate the person who shall publish, or the 
newspaper in which shall be printed, any notice or other matter 
for the city. 

3. : QUANTUM MERUIT. Notices and other 


matter published by a corporation, in which a city councilman 
is a stockholder, held to be legal, and such corporation entitled 
to pay therefor from the city. 


Error to the district court for Lancaster county. Tried | 
below before FIE.p, J. 


Charles L. Hall, for plaintiff in error: 
The holdings in Smith v. Albany, 61 N. Y., 444, Long 
v. Boone, 36 Ind., 60, and Ourrie v. Sch. Dist., 35 Minn., 


165, are not sustained by the weight of authority. Con- 
tracts like the one under discussion are but voidable at 
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most, and then only for fraud and collusion, in the absence 
of which they will be enforced. (Mayor v. Muzzy, 33 
Mich., 61; Albright v. Chester, 9 Rich. L. [8. Car.], 399; 
Junkins v. Sch. Dist., 39 Me. 222; Geer v. Sch. Dist., 6 
Vt., 76; Rogersv. Danby, etc., Soc., 19 Id., 187; Hayward 
»v. Pilgrim Soc., 21 Pick. [Mass.], 270; Buell v. Bucking- 
ham, 16 Ia., 284.) The claim does not come within the 
provisions of sec. 46, ch. 14, Laws, 1889. The term 
contract is there used only in reference to work which the 
city officers fix the price of at their discretion, supervise 
during its progress, and may accept or reject on completion. 
In this instance the law requires the work to be done and 
fixes the maximum price therefor. Village of Dwight v. 
Palmer, cited by defendant in error, was rendered under a 
statute much broader than sec. 46. Plaintiff can at least 
recover on a quantum meruit. (Mayor v. Huff, 60 Ga., 
226.) The statute is highly penal; it takes private prop- 
erty for public use without just compensation and should 
not be extended by implication. (City of Lawrence v, Kil- 
lam, 11 Kan., 499; Dickenson v. State, 20 Neb., 81.) 


G. M. Lambertson, and H, J. Whitmore, contra: 


The employment of plaintiff in error was in effect a con- 
tract made by an agent of the city with himself, and is | 
therefore void. (Port v. Russell, 36 Ind., 60; People v. 
Overyssel, 11 Mich., 222; Currie v. School District, 35 
Minn., 165; Smith v. Albany, 61 N. Y., 444; Gardner v, 
Ogden, 22 Id., 332; Butts v. Wood, 37 Id., 317; Collier 
v. Swindle, 6 Grant [Can.], 282; Wardell v. R. Co, 103 U. 
S., 658; Marsh v. Whitmore, 21 Wall. [U. 8.], 183; af- 
choud v. Girod, 4 How. [U. §.], 555; Dillon, Munic. Cor., 
sec. 444. Mayor v. Muzzy, cited by plaintiff in error, is not 
in point. Recovery is prohibited by a statute which has 
its counterpart in those of many other states. Such con- 
tracts are prohibited in: Arkansas, sec. 3330, Laws, 1874; 
Arizona, secs. 3062-64, Civil Code, 1887; California, secs. 
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920 and 922; Colorado, sec, 3359, Laws, 1883; Idaho; 
Illinois; Indiana, sec. 3104, Laws, 1888; Iowa, sec. 670, 
Laws, 1888; Kansas, sec. 738, Comp. L., 1885; Maine, 
ch. 3, sec. 36, Rev. Stat., 1883; Minnesota, sec. 160, page 
192, Laws, 1878 ; Michigan, sec. 2524, Laws, 1882; New 
York ; Ohio, sec. 2699, Laws 1886; Pennsylvania, ch. 2, B. 
& P. Digest, sec. 21, page 1216 ; Tennessee, secs. 1623 and 
1674, Laws, 1884; Texas, sec. 495, page 190, vol. 1, Sayles 
Stats.; Utah, sec. 1770, page 635, Laws, 1888 ; Wisconsin, 
In Missouri the offending official forfeits his office. In 
Nebraska, Kansas, Wisconsin, Indiana, and Maine such 
contracts are declared to be void. In Arizona and Cali- 
fornia they are voidable. Nowhere has the constitution- 
ality of these statutes been questioned. They have been 
sustained in Moore v. Durgin, 68 Me., 148; Deering v. Saco, 
68 Id., 325; City of Ft. Wayne v. Rosenthal, 75 Id., 156; 
McGregor v. City of Logansport, 79 Ind., 166; Village of 
Dwight v. Palmer, 74 Tll., 295; City of Anna v. O’ Cala- 
han, 3 Il. App., 176. It is no defense that the city has 
received the benefit. (Trustees of Belleview v. Hohn, 82 
Ky., 1.) There are no benefits in this case which the city 
can return, nor is it bound to restore property received. 
(City of Detroit v. Paving Co., 36 Mich., 335; City of Ft. 
Wayne v. Rosenthal, and Village of Dwight v. Palmer, su- 
pra.) The law never implies an obligation to do what it 
forbids one to agree to do. (Brady v. Mayor, 16 How. 
Pr. [N. Y.], 432.) 


Cons, Cu. J. 


The Call Publishing Company, a corporation issuing a 
daily and weekly newspaper, sued the city of Lincoln to 
recover the value of printing and publishing certain ordi- 
nances, advertisements, and public notices, required by law 
to be published, from July 16 to October 13, 1889, inclus- 
ive, at the legal rate of twenty-five cents per square, 
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amounting to $159.25, which, having been advertised, was 
presented to the city council for allowance and was rejected, 
from which appeal was taken to the district court. 

The petition alleges that one of the councilmen of the 
city, H. M. Bushnell, is a stockholder in the plaintiff’s cor- 
poration, and was chairman of the council’s committee on 
printing during the time of the publication of the ordi- 
nances, advertisements, and pnblic notices mentioned, which 
were so ordered, printed, and published according to the 
established usage and customs of the defendant. 

The defendant demurred on the grounds: 

1. That a recovery would be against public policy. 

2. That it would be against the provisions of sec. 46, 
chap. 14, of the Session Laws of 1889, which were sustained 
by the court, and the petition dismissed at plaintiff’s costs. 

The plaintiff’s grounds of error are that the court erred 
in sustaiuing the demurrer, and in dismissing the petition 
at the plaintiff’s costs. 

While it may have been, and probably was, the general 
intention of the legislature in framing and passing the 
act entitled “An act to incorporate cities of the first class, 
and regulating their duties, powers, government, and reme- 
dies,” approved March 29, 1889, popularly known as 
the “Lincoln city charter,” to provide that all supplies 
furnished, and all services rendered to the city, except the 
services of the officers therein provided for, should be 
furnished or rendered under express written contract upon 
competitive bids, or proposals, therefor, yet I am unable 
to find any section, clause, or provision which expressly, ° 
ov by implieation, makes it the duty of any officer or de- 
partment of the city to enter into contract for the publica- 
tion of any of the notices therein required to be made, or 
for the printing, the maximum price of which is limited by 
the 98d section of the act. But, on the contrary, a consid- 
eration of the several provisions of the act, and especially 
of said section 93, leads me to the conclusion that the legis- 
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lature did not intend that it should be imperative upon the 
city government to enter into contract upon competitive 
propositions for its necessary printing or publishing. 

In section 29 of the act, the city engineer is reyuired to 
“make estimate of the cost of labor and materials which 
may be done or furnished by contract with the city, and 
make all surveys, estimates, and calculations necessary to 
be made for the establishment of grades, building of cul- 
verts, sewers, waterworks, bridges, curbings, and gutters, 
and erection and repair of buildings,” etc., and said section 
further provides that before the city council shall make 
any contract for the above character of works, or any other 
work, or improvement, to cost over two ‘hundred dollars, 
an estimate of the total cost, together with detailed plans 
and specifications, shall be made by the city engineer, etc. ; 
“and in advertising for bids for any such work,” etc., “such 
advertisement shall be at least ten days in some daily news- 
parer of general circulation published in the city.” Section 
36, amongst other things, provides that “No claim aris- 
ing on contract or tort exceeding the sum of $25 shall be 
allowed until the same shall have been read in open council 

.and the name of the claimant and the amount and nature 
of the claim published once in a daily newspaper published 
and of general circulation in said city.” Section 40 pro- 
vides for the passage annually of an ordinance to be termed 
the “annual appropriation bill,” and section 41 provides 
that before such annual appropriation bill shall be passed 
the council shall prepare an estimate of the probable 
amount of money necessary for all purposes, to be raised in 
said city during the fiscal year, etc., and shall cause the 
same to be published for one week in some daily newspaper 
published and of general circulation in the city. Section 
48 provides that all ordinances of a general nature shall, 
within one month after they are passed, be published in 
some newspaper published within the city, or in pamphlet 
form, ete. There are several other provisions of the act 
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providing for the publication of notices, all in substantially 
the same language; and finally, section 93 is as follows: 
“The mayor or council shall not allow or pay for the print- 
ing of any notice, advertisement, or publication in any 
newspaper any greater sum or rate than twenty-five cents 
per square, of unleaded nonpareil type; and such bill shall 
first be audited by the city clerk.” The language of these 
provisions, considered separately or together, repels the 
eidea, or conclusion, that such publication or printing is to be 
contracted for, and as to what officer of the city upon whom 
shall rest the duty or responsibility of selecting the news- 
paper in which such publications shall be made, or the 
person who shall do such printing, the act is absolutely 
silent. The only conditions seem to be, that the paper in 
which the notices are published shall be a daily newspaper 
published and of general circulation in the city ; that the 
notice shall be printed in nonparetl type; that the matter 
shall be unleaded ; and that the charge or account therefor 
shall not be at a rate exceeding twenty-five cents per square, 
and shall be audited by the city clerk. 

If the printing and publishing, for which this action 
was brought, had been done under contract with the city, 
the case would fall within the reason and authority of, and 
be governed by, the case of Grand Island Gas Co. v. West, 
28 Neb., 852, decided at the present term; but the same 
not having been done under contract, and there being no 
provision of law under which it could have been so done, 
neither that case nor the cases there cited are deemed to 
be applicable. 

Section 46 of the act under consideration provides that 
“No officer of any city shall be interested, directly or in- 
directly, in any contract to which the corporation, or any 
one for its benefit, is a party ; and such interest in any such 
contract shall avoid the obligation thereof on the part of 
the corporation ; nor shall any officer of the city be inter- 
ested, directly or indirectly, in any contract to perform any 


Vou. 29] JANUARY TERM, 1890. 155 


Call Pub. Co. v. Lincoln, 


work for or furnish any material to any contractor or sub- 
contractor intended for use or which shall be used by the 
latter in the performance of any contract with the city; 
nor shall any officer of the city, directly or indirectly, sell 
or furnish any material to such contractor, or subcontractor, 
in the performance of any such contract, or by any em- 
ploye of the city in the performance thereof. Any viola- 
tion of the provisions of this section shall avoid the obliga- 
tion of every contract on the part of the city and defeat any 
recovery for any material so sold or furnished,” etc. By 
a careful reading of this section, it will be observed that it 
was not the intention of the legislature to declare the con- 
tracts therein referred to absolutely void, but to “avoid 
the obligations of such contract on the part of the city and 
defeat any recovery for any material so sold or furnished,” 
ete. The purpose of this peculiar language is quite 
obvious. It was to leave life in such contracts that they 
might be enforced by the city, should it be deemed to its 
advantage to do so, but at the same time to deprive them 
of all binding force as against the city. I am not called 
upon in the case now under consideration to discuss or pass 
upon the proposition as to the power of the legislature by 
positive enactment to impress a character of fraud upon a 
certain class of contracts as to the rights of one of the con- 
tracting parties and leave the rights of the other contracting 
party, without regard to knowledge or notice, unaffected 
and unsullied. Ido not say that such power does not 
exist when, as in this section, it is directed alone to express 
contracts ; but I do hold that the legislative power does not 
exist to impress such a quality upon an implied contract, 
or an assumpsit, even by express and direct language— 
certainly not by implication. I therefore conclude that the 
plaintiff’s cause of action is not affected, nor his recovery 
forbidden, by the terms of the city charter. The question 
remains, whether the common Jaw interposes an insupera- 
ble obstacle to a recovery in this case, 


156 NEBRASKA REPORTS. [ VoL. 29 


Call Pub. Co. v. Lincoln. 


This action is brought for services in the printing and 
publishing by the plaintiff (company) for the defendant 
(city) of certain notices, claims, advertisements, proclama- 
tions, reports, and ordinances. It appears from the peti- 
tion that, asa matter of fact, H. M. Bushnell, a member 
of the city council, and chairman of the committee on 
printing, “brought” these notices, claims, advertisements, 
etc., to the plaintiff corporation, of which he was at that 
time a stockholder, to be printed and published, and it is 
claimed that it was his duty as such councilman and com- 
mitteeman and chairman to procure such printing and pub- 
lishing to be done. I do not so understand the law. As 
above stated, while it is made a condition precedent to the 
allowance of claims exceeding $25 that they be published, 
and many other notices and matters are required to be 
published, yet the charter nowhere expressly points out the 
officer or person whose duty or privilege it is to select the 
person who shall do the printing, or the newspaper in 
which the notice or other thing shall be published. The 
charter requires many things to be done by the “mayor 
and council,” but it also points out the manner in which 
these things shall be done, to-wit, by ordinance, and in a 
few instances by resolution or vote. Aside from his duties 
in connection with the council, the mayor has many execu- 
tive duties to perform; but the councilmen, either collect- 
ively or individually, none whatever. It therefore follows 
that if Councilman Bushnell, either as chairman of the 
committee on printing orasacouncilman, “brought” these 
notices and other matters to the plaintiff to be printed and 
published, it was a gratuitous act on his part and it had no 
effect upon the legal aspect of plaintiff’s claim. But it is 
claimed that it would be against public policy to hold the 
city legally liable for this work, a member of the city 
council being a stockholder of the corporation doing it 
and prosecuting the claim therefor. This proposition de- 
pends for its force upon the idea that Bushnell, by virtue 
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of his official position, could legally control and direct this 
expenditure of the city to the printing office of the plaint- 
iff. I have shown, at least to my own satisfaction, that he 
could not. If, instead of a councilman, the city attorney, 
the chief of police, or a policeman had been a stockholder 
of the plaintiff company, would considerations of public 
policy prevent a recovery? It will scarcely be claimed 
that they would, and yet neither of these officers have less 
right or legal power to designate the person who shall 
print or the newspaper which shall publish for the city 
than a councilman has, whether a member of the commit- 
tee on printing or not. It is scarcely necessary to say that 
the approval of the account by the chairman of the com- 
mittee on printing is a mere nullity, as the charter requires 
such accounts to be approved by the city clerk, and not by 
any other officer or person. 

I know of no rule of public policy that denies to a person 
performing a necessary labor for another, be that a natural 
person or a corporation, the right to his pay therefor; on 
the contrary, this right is too important to be overcome by 
a mere sentiment and technical theory of corporate inde- 
pendence. 

Again, if the publication of these notices and other mat- 
tersin plaintiff’s newspaper was held illegal, for the purpose 
of payment therefor it would logically follow that they be 
held illegal for all purposes, and as many important acts 
of the city depend for their legality upon such publica- 
tion, it is impossible to foresee the mischief which might 
result from such holding. I therefore conclude that no 
consideration of public policy will justify the refusal of a 
‘quantum meruit to the plaintiff for the services performed. 

The judgment of the district court is:therefore reversed 
aud the cause remanded for further proceedings according 


to law. 
REVERSED AND REMANDED, 


THE other judges: concur. 
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STATE, EX REL. AARON F. Powers, v. Lou. B. Part- 
RIDGE. 


[FILED Marcu 19, 1890.] 


Statutes: AMENDMENT: CoNSTITUTIONALITY: County Bonps. 
The act of the legislature, approved February 26, 1889, amending 
the second division of section 25 of chapter 18 of the Compiled 
Statutes of 1887, relating to county buildings and offices, as 
amended by the act of March 31, 1887, having been considered 
in the cases of State, ex rel., etc., v. Babcock, 23 Neb., 128, Fenton 
v. Yule, 27 Id., 758, Baird v. Todd, and Jameson v. Dickson, Id., 
782, and held valid and in force from its passage and not ob- 
noxious to sections 11 and 15 of article 3 of the constitution of 
this state, held, that the seventy-five bonds of the denomination 
of $1,000 each, issued by the county of Adams and dated July 
1, 1889, for the purpose of erecting a court house and jail, are 
issued in accordance with law and are valid, and that it is the 
duty of the county clerk to levy the tax for the payment of the 
annual interest and a sinking fund for the final redemption of 
the principal according to the tenor of the bonds, and for this 
purpose the relator will take his writ. 


ORIGINAL application for mandamus. 


O. P. Mason, and John A. Casto, for relator, cited ; B, 
& M. R. Co, v. Saunders County, 9 Neb., 511. 


W. A. Dilworth, contra. 


Coss, Cu. J. 


The relator makes this application for a writ of manda- 
mus against the county clerk of Adams county to compel the 
levy of taxes ande provide for the redemption of county 
bonds, for court house purposes in Hastings, under author- 
ity of an act approved February 26, 1889, entitled “An 
act to amend the second division of section 25, chapter 18, 
of the Compiled Statutes of 1887, in relation to county 
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buildings and offices, and to repeal said second division.” 
The relator states that he is a resident taxpayer of Adams 
county and chairman of the board of supervisors of the 
county, which is organized under the township system of 
administration into seventeen townships, and was managed, 
during the year 1889, by a board of supervisors of twenty- 
three members, duly elected and qualified under the town- 
ship organization law; that on March 13, 1889, nine 
members of said board, being more than one-third, peti- 
tioned the county clerk to call a meeting of the board at 
Hastings on the 22d of March following, for the purpose 
of submitting to the electors of the county a proposition to 
vote the issue of county bonds for the erection of a court 
house and jail, and for other purposes, which meeting was 
duly called by the clerk and was duly held by the board 
in Hastings on the 22d and 23d of March following, by 
which a special election was called to be held April 30 
following, and was so held at the voting places through- 
out the county at which general elections were by law to 
be held, and at which the proposition submitted by said 
board of supervisors was voted upon, to issue county bonds 
to the amount of $75,000 for the erection of a court house 
and county jail at Hastings, and to levy annually on all 
the taxable property of the county a tax to pay the inter- 
est and five per centum of the principal, and also at the 
levy next preceding the maturity of the bonds to levy an 
additional tax sufficient to pay the principal and interest 
due, and received 1,416 votes for the proposition and 
1,044 votes against it. Subsequently, on May 7, follow- 
ing, the board of supervisors canvassed the election returns 
and votes cast upon said proposition and declared the same 
adopted by a majority of 372 of the legal voters voting 
thereon. ‘That in pursuance of such adoption the board 
let, by publication and advertisement, to the builder a 
contract for the erection of a court house and jail in Hast- 
ings at a cost of less than $75,000, which court house and 
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jail are now being built; that in pursuance of such con- 
tract for the erection of said buildings, on June 15, follow- 
ing, the board caused to be issued and registered seventy- 
five county bonds of the denomination of $1,000 each, 
dated July 1, 1889, payable July 1, 1909, at five per ceut 
interest, payable on July 1 in each year, with the county 
option of redemption at any time after ten years from July 
1, 1889, in accordance with the proposition submitted, 
voted upon, and adopted; that on July 9, 1889, said 
bonds were registered in the office of the auditor of state, 
but the county clerk refused, and still refuses, to make such 
levy as required to pay the interest and create a sinking 
fund for their redemption under section 14, chapter 9, of 
Compiled Statutes of 1887 ; that on September 11, 1889, 
written demand was made of said county clerk to make 
such levy and to place the same on the assessor’s tax roll, 
which he refused to do. 

The relator represents that the work on the court house 
and jail under said contract has been prosecuted since June 
12, 1889, and the foundations completed, and that unless 
the county clerk is compelled to make the levy and place 
the same on the tax roll to enable the county to sell the 
bonds and comply with its contract for the erection of said 
buildings, the county will suffer damage, will be sued on 
its contract, will have an unfinished and useless work, aud 
be compelled to transact its public affairs without a suitable 
court house and jail, which will cause loss and damage to 
the county, and to all citizens and taxpayers, and to the 
relator. ° 

The answer of Lou. B. Partridge, county clerk of 
Adams county, admits that the matters set forth are true; 
that he refused to extend the tax list of the county to pay 
the interest on the bonds and create a sinking fund for their 
redemption, for the reason that the law under which they 
were issued, chap. 10 of Session Laws of 1889, is unconsti- 
tutional and void: 
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1. Because the body of the act is not embraced in the 
title. 

2. Because the title is not germane to the body of the 
act. 

3. Because the act does not repeal sec. 30, chap. 18, of 
the Comp. Stats., 1887. 

4, Because at the time that chap. 28 of the Session 
Laws of 1887, approved March 31, 1887, was passed, and 
is supposed to be a part of sec. 25 of Comp. Stats., 1887, 
there was no section 25 to be amended thereby, as the same 
had been repealed by chap. 27 of the Session Laws of 1887, 
approved March 29, 1887, and therefore the supposed 
chap. 10 of the supposed laws of 1889 had no foundation 
or law to amend. 

5. Because said chapter 10 is not a complete act of itself. 

6. Because it is in violation of sections 7 and 11, article 
3, and section 5, article 9, of the constitution of this state, 

The relator presents with this information proof that 
all of the necessary antecedent sieps, informing the people 
of the county of the nature of the proposition to be sub- 
mitted, appointing and holding an election for its adoption 
or rejection, and for canvassing the returns and declaring 
the result, were legally taken, by which it was ascertained 
and declared that the proposition to issue bonds of $75,000, 
for county buildings, under the act of February 26, 1889, 
was adopted by a majority of 372 of the legal voters voting 
thereon. 

These facts are not disputed by the respondent. No 
objection is offered against the propriety of the object of 
these proceedings. He refuses to extend the tax list of the 
county and give value to the bonds solely for the reason 
that the law under which they were issued is unconstitu- 
tional and void. The validity of the act of February 26, 
1889, and the legality of county bonds issued under it, 
have been extensively argued to the court, and carefully 
considered heretofore. All of the disputed questions in 

11 
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this proceeding have been authoritatively settled in favor 
of chapter 10 of the General Laws of the twenty-first ses- 
sion of the Nebraska legislature, an accurate and constitu- 
tional body. Under this chapter the proposition was 
made, the election held, the bonds voted and issued, and 
under it these proceedings are supported. It is therefore 
only deemed necessary to refer to the precedents which are 
to control this application. 

On the 80th day of March, 1887, the law as then 
amended provided in sec. 25, ch. 18, Comp. Stats., 1887, 
p- 290, that “it shall be the duty of the county board of 
each county : 

“ First—To cause to be annually levied and collected 
taxes authorized by law for county purposes, not exceeding 
one dollar and fifty cents on the one hundred dollars valu- 
ation, unless authorized by a vote of the people of the 
county, and in addition thereto sufficient to pay the interest 
and create a sinking fund for the payment of the principal 
of all indebtedness which existed at the adoption of the 
constitution, November 1, 1875. 

”Second—To erect or otherwise provide when necessary, 
and the finances of the county will justify it, and keep in 
repair, a suitable court house, jail, and other necessary 
county buildings, and to provide suitable rooms and offices 
for the accommodation of the several courts of record, the 
county board, clerk, treasurer, sheriff, clerk of the district 
court, county superintendent, and -county attorney, and to 
provide suitable furniture therefor. But no appropriation 
exceeding fifteen hundred dollars shall be made for the 
erection of any county building without first submitting 
the proposition to a vote of the people of the county ata 
general election, and the same is ordered by two-thirds of 
the legal voters voting thereon.” 

On the 31st of March, following, an act was introduced 
and passed amendatory of the second division of this sec- 
tion (chap. 28, Acts of 1887), entitled “An act to amend 
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the second division of sections 25 and 26, chapter 18, of the 
Compiled Statutes of 1885, so that county boards shall 
have power to borrow money and issue bonds for the pay- 
ment thereof, to erect or otherwise provide the necessary 
county buildings.” . 

“Section 1. Division second of section 25, chapter 18, 
Compiled Statutes of 1885, is hereby amended so as to 
read as follows: ‘To erect or otherwise provide a suitable 
court house, jail, and other necessary county buildings, and 
for that purpose to borrow money and issue the bonds of 
the county to pay the same; ‘to keep the said buildings in 
repair, and to provide suitable rooms and offices for the 
accommodation of the several courts of record, the county 
board, clerk, treasurer, sheriff, clerk of the district court, 
and county superintendent, and county attorney, provided 
said county attorney shall hold his office at the county seat, 
and suitable furniture therefor. But no appropriation ex- 
ceeding fifteen hundred dollars shall be made for the erec- 
tion of any county building without first submitting the 
proposition to a vote of the people of the county at a gen- 
eral election, or a special election ordered by said board for 
that purpose, and the same is ordered by three-fifths of the 
legal voters voting thereon.’” 

This amendment added to the law “a special election 
ordered by the board for that purpose,” at which the pres- 
ent proposition was voted for, and changed the rule of 
election and adoption from two-thirds to three-fifths of the 
legal voters voting thereon. 

It was objected to this amendment, formerly, that it was 
published in the volume of 1887, as a foot-note only, and 
not in the text of the compilation as the second division of 
section 25. To this it is answered that in the application of 
State, ex rel., Burnham v. Auditor of Public Accounts, for a 
peremptory mandamus to register and certify certain court 
house bonds voted and issued in Logan county, considered 
in this court and reported 23 Neb., 128, it was held that this 
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amendment related to section 25, as amended on March 30, 
1887. And in the later case of Fenton v. Yule, 27 Neb., 
768, decided at the last term of this court, it was also held, 
as to this amendment, that it was an act passed, enrolled, 
approved, and deposited with the secretary of state as an act 
in force, and competent of amendment, though by error, in- 
advertency, or misconception it may not have been compiled 
and published in the same manner with the text of other 
laws of the state, and that the work alone of the editor and 
compiler of General Statutes will not invalidate an act of 
the legislature. This provision, then, became the second 
division of section 25 of chapter 18 of the Compiled 
Statutes of 1887 from the date of its passage. 

On February 26, 1889, was passed chapter 10, amend- 
ing said second division, providing that the proposition 
submitted to a vote of the people of the county at a gen- 
eral election, or a special election ordered by said board for 
that purpose, shall be adopted if “the same is ordered by 
a majority of the legal voters voting thereon;” thereby 
changing the rule of election and adoption from three-fifths 
to that of a majority of the legal voters voting on the 
proposition, This act had no other purpose or effect. Its 
constitutionality was considered, in the case mentioned as 
decided at the last term of the court, on the issue of the 
court house bonds of Gage county, and it was there held 
that the act was valid and in force from its passage, and is 
not obnoxious to sections 11 and 15 of article 3 of the 
constitution of this state. In the cases of Baird v. Todd, 
and of Jameson v. Dickson, 27 Neb., 782, at the same 
term, the same questions were again considered and the 
former decisions cited and affirmed. 

It therefore appearing that the seventy-five $1,000 
county bonds for the erection of the court house and jail 
at Hastings, in Adams county, are issued in accordance 
with law, it is ordered that the relator take his writ 
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against the respondent to enforce all necessary provisions 


of law. 
WRIT ALLOWED. 


THE other judges concur. 


E. A. WerEpcEwoop, SHERIFF, v. CITIZENS NATIONAL 
Bank. 


(FILED Marcy 19, 1890.] 


1. Chattel Mortgages: SaLe By MorrGaGcor: MOoRTGAGER’S 
LIEN. Certain mortgages upon a stock of goods were made by 
the then owner and the mortgagor permitted to remain in posses- 
sion and sell the goods for two or more years, at the expiration of 
which time certain attachments were levied on the property, 
whereupon the mortgagees brought an action of replevin under 
their mortgages and, the goods having been converted into money, 
recovered the full amount claimed. It appeared from the testi- 
mony that a considerable part of the stock upon which the mort- 
gage lien existed had been sold und replaced to some extent by 
other goods. Held, That in no event could the mortgagees re- 
cover anything but the stock or its valne upon which they had a 
lien. 


The question of fraudulent intent is not involved in the 


case. 


Error to the district court for Hall county. Tried 
below before Tirrany, J. 


Thummel & Platt, and Thompson Bros., for plaintiff in 
error, cited: Wells, Replevin, sec. 178, p. 94; Ames v. 
Boom Co., 8 Minn., 467; Burnham v. Doolittle, 14 Neb., 
214; Carty v. Fenstemaker, 14 O. St., 457. 


O. A. Abbott, contra, cited: Burnham v. Doolittle, 14 
Neb., 214; Skinner v. Reynick, 10 Id., 328. 
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MaxweELL, J. 


This is an action of replevin brought by the defendant 
in error against the plaintiff to recover the possession of 
‘The entire stock of drugs, medicines, and fixtures, toilet 
articles, fancy goods, and all merchandise and goods of 
every description; also, one fire proof safe, eleven show 
cases, all tools and furniture of every description, paints, 
oils, shelf ware, wines, whiskies, cigars, notions ; also, all 
shelving and partitions, lamps and stoves, and everything 
lately contained in the store building known as Zimmer’s 
drug store, or Heimberger’s drug store, in the Academy of 
Music building, on Third street, in the city of Grand Isl- 
and, in said Hall county, and of the value of $1,500.” 
The answer is a general denial. On the trial of the cause 
a jury was waived, and the court found the value of the 
property to be $1,526, and that the bank had a special in- 
terest therein to the amount of $1,137.25 and rendered 
judgment in its favor for that sum. 

The plaintiff in error claims possession under certain at- 
tachments levied by him on the property, and the defend- 
ant in error by virtue of a chattel mortgage executed by — 
one Zimmer, dated July 28, 1884, and also one dated Oc- 
tober 4, 1886. 

The testimony shows that the mortgagors were permit- 
ted after the execution of the mortgage to sell goods in the 
same manner as if no mortgage had been given, and a 
considerable portion of the property on which the mort- 
gage lien existed had been sold and replaced by other 
goods. This court by a long series of decisions has held 
that a mortgage on goods in this state is a specific lien 
which attaches to the goods mortgaged and not to goods in 
general. (Tallon v. Ellison, 3 Neb., 63; Williams v. Evans, 
6 Id., 216; Hedman v. Anderson, 6 Id., 392; Gregory v. 
Whedon, 8 Id., 373.) In no view of the case, therefore, 
can the judgment in favor of the bank be sustaiucd. 
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The mortgagor having been in possession for so long a 
time before the bringing of the action and no objection be- 
ing made by creditors or others, the question of fraudulent 
intent, or the want of it, is not referred to in the briefs and 
does not seem to arise in the case and will not be discussed. 

The judgment is reversed and the cause remanded for 
further proceedings, ' 


REVERSED AND REMANDED, 


THE other judges concur. 


Heven LIVINGSTON ET AL., APPELLEES, V. THEODORE 
C. LIVINGSTON ET AL., APPELLANTS. 


[FILED MaRrcH 19, 1890.] 


Deeds: ConsIDERATION: Girrs: Descent. In 1879 one Theodore 
8. Livingston, ason of B. F. Livingston but notof Helen Living- 
ston,. the wife of B. F., together with Thomas, a son of B. F. 
and Helen Livingston, purchased certain real estate in the city 
of Omaha jointly, but the title to the same was taken in the 
name of Theodore. At that time B. F. aud wife, Thomas and 
Theodore, with two young children of the latter, resided on the 
premises so purchased and constituted one family, the house- 
hold duties being performed by Helen, and the family being 
supported by Thomas and Theodore in about equal propor- 
tions. Objections were made by B. F. that the title of the prop- 
erty had been taken in the name of Theodore alone, when 
Thomas had contributed in equal degree to the payment of the 
same, and he seems to have made charges of an intent on the part 
of Theodore to defraud Thomas, which were denied and the claim 
of Thomas admitted. Soon afterwards a quitclaimn deed with- 
out consideration for the premises in question was executed by 
both Theodore and Thomasto Helen. A few months after the 
execution of the latter deed B. F. and wife removed to Dakota 
territory, the children of Theodore accompanying them. The 
taxes and all charges against the property were paid by Thomas 
and Theodore. In 1882 Theodore wrote to Helen requesting a 
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reconveyance of the premises, and in the same year Thomas, on 
making them a visit, requested his mother to make a deed there- 
for which she soon afterwards did to Thomas and Theodore. 
Thomas having died, the heirs of the full blood brought an action 
against Theodore to disposess him on the ground that the con- 
veyance to Thomas and Theodore was a gift from Helen and 
that therefore they would inherit to the exclusion of heirs of 
the half blood. Held, That as Thomas and Theodore had pur- 
chased and paid for the property and were in fact the owners, 
the conveyance of the legal title to them by Heleu was in recog- 
nization of their ownership and was not a gift. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Clinton N. Powell, for appellants: 


The real estate conveyed to Helen Livingston by Theo- 
dore and Thomas was charged with a trust, so far at least 
as Thomas was concerned. (Perry on Trusts [8d Ed.], 
secs. 139, 144; 4 Kent [13th Ed.], 529; Russ v. Mebius, 
16 Cal., 350; Merle v. Mathews, 26 Id., 455; Powell v. 
Mfg. Co.,3 Mason [U.8.], 347; Gardiner Bank v. Wheaton, 
8 Greenleaf [Me.], 379; Livermore v. Aldrich, 5 Cush. 
[ Mass.], 435, and cases cited; Devlin, Deeds, sec. 822, and 
cases cited, sec. 1189.) Even if no such trust resulted, 
the conveyance from Helen to Thomas was not a gift 
within the meaning of sec. 33, ch. 238, Comp. Stats., 
because (1) there was a sufficient consideration for it in the 
prior conveyance to Flelen (2 Kent [13th Ed.], 664; Russ 
v. Mebius, supra); (2) such a construction is opposed to the 
clear intent of the statute. 


John L. Webster, contra: 


Under the pleadings, no trust relationship could be 
proven by parol testimony in violation of the recitals in 
the deed. (Perry, Trusts [8d Ed.], 162; Pomeroy, Eq. 
Jur., secs. 1035-6; Gould v. I[ynde, 114 Mass., 366; 
Sturtevant v. Sturtevant, 20 N. Y., 39; Wheeler v. Reynolds, 
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66 N. Y., 234; Squire v. Harder, 1 Paige [N. Y.], 494; 
Minot v, Mitchell, 30 Ind., 234; Multon v. Watkins, 24 
Ala., 433; Ratcliff v. Ellis, 2 Ia., 59; Bird v. Morrison, 
12 Wis., 153; Rasdall’s Admr. v. Rasdall, 9 Wis., 350; 
Greene v. Cates, 73 Mo., 115.) The conveyance from 
Helen to Theodore and Thomas was a gift. (Mc Willie v. 
Van Vacter, 35 Miss., 428; McClure v. Miller, 1 Bailey 
Ch. [S. Car.], 107; Peck v. Vandenberg, 30 Cal., 11; Sal- 
mon v. Wilson, 41 Id., 595; Bradley v. Love, 60 Tex., 472; 
Ross v. Adams, 28 N. J. L., 160; Peck v. Walton, 26 
Vt., 85.) Further, as to the legal signification of the 
word “gift”: 2 Bl. Com., 317; 1 Devlin, Deeds, sec. 11; 
Pierson v. Armstrong, 1 Ia., 282; Poullain v. Poullain, 4 
S. E. Rep. [Ga.], 81; Johnson v. Griffin, 7 Id., 94; Beall 
v. Clark, 71 Ga., 818, 851; Wallace v. Reddick, 119 Tl., 
157; Comer v. Comer, Id., 179; McCarty v. Kearman, 
86 Ill., 296; Chesnut v. Chesnut, 15 Ill. App., 449; Neale 
v. Neale, 9 Wall. [U. S.], 8; Gilligan v. Lord, 51 Conn., 
566; Allison v. Burns, 107 Pa. St., 538; Morris v. Ward, 
36 N. Y., 587; Ashton v. Thompson, 32 Minn., 25; 
Cooke v. Young, 2 Utah, 259; Palmer v. Sterling, 41 Mich., 
220-1; Drummond’s Ex’r v. Drummond, 26 N. J. Eq., 
237; Sower v. Weaver, 78 Pa. St., 448; Murphy v. Stell, 
43 Tex., 123; Boze v. Davis, 14 Id., 331; Curlin v. Hen- 
dricks, 35 Id., 246; Syler v. Eckhart, 1 Binney [Pa.], 380; 
Wolfe v. Kabe’s Lessee, 107 Tid., 566; MfeMahill v. Me- 
Mahill, 69 Ia. 117; Aubert’s Appeal, 109 Pa. St. [1885], 
456; Weller v, Weller, 44 Hun,176; Baldock v. Johnson, 
14 Or., 549; Wamsley v. Lincicum, 68 Ia., 557; Golding 
v. Golding, 82 Ky., 59; Nichols v. McCarthy, 53 Conn., 
321; Worrall’s Appeal, 110 Pa. St., 359; Kurtz v. Hibner, 
55 Ill., 521. 


MaxweEtt, J. 


This is an action to have certain real estate described in 
the petition declared to have come to one Thomas S. Liv- 
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ingston, deceased, by gift from his step-mother, Helen Liv- 
ingston, and that said land be decreed to the plaintiffs and 
that the defendants be excluded therefrom, On the trial 
of the cause the court below found the issue in favor of © 
the plaintiff, and rendered a decree accordingly. The de- 
fendants appeal. 

It is alleged in the petition that “on or about the 29th 
day of March, 1886, Thomas S. Livingston, of the city of 
Omaha, in the state of Nebraska, died intestate; that at thie 
time of his death said Thomas S. Livingston was seized of 
an estate in fee simple of the undivided half of the follow- 
ing described real estate, situated in the county of Douglas, 
state of Nebraska, and known as the east one-half of lot 
6, in block H, in the city of Omaha; that said Thomas 
S. Livingston, deceased, left no issue nor other lineal de- 
scendants, nor widow, nor father living at the time of his 
death, 

“The plaintiff Helen Livingston is the mother, the 
plaintiff Ella E. Jones is the sister of the whole blood, and 
the plaintiff Benjamin F. Livingston is the brother of the 
whole blood of said Thomas S. Livingston, deceased; the 
defendants Theodore C. Livingston, Charles C. Livingston, 
and Henry Livingston are the respective brothers and sis- 
ters of the half blood of said Thomas §, Livingston, de- 
ceased. 

“ The said land above described, of which said intestate 
was seized and possessed of the undivided half interest 
therein at the time of his death, came to said intestate from 
his said mother by a deed of quitclaim, duly executed and 
delivered on or about the 30th day of September, 1882. 
Said deed was duly recorded in book 43 of Douglas county 
records of deeds at page 453. The consideration named in 
said deed is the sum of one dollar, but in truth and in fact 
said intestate gave no valuable consideration for said Jand. 
Said conveyance was made wholly without any valuable 
consideration and was intended by the parties thereto so to 
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be made. Said conveyance was voluntarily made to said 
intestate by his said mother, Helen Livingston, for no 
other consideration than her natural love and affection for 
him. Said land came to said intestate by said deed as a 
gift from his said mother. 

“Further complaining, the plaintiffs say that, by the 
laws of descent of the state of Nebraska, when any person 
dies seized of an estate in fee simple in lands, not having 
fully devised the same, leaving neither issue nor other 
lineal descendants, nor widow, nor father living at the time 
of his death, said estate descends in equal shares to his 
mother, his brothers and sisters, and to the children of any 
deceased brother or sister by right of representation,”’ ete. 

To this petition the defendants answered, in part, as fol- 
lows: “Further answering said petition, said defendants 
allege that said premises originally came to said intestate 
and to said defendant Theodore C. Livingston, jointly, by 
purchase from the city of Omaha, in the state of Nebraska ; 
that the premises were by said city of Omaha conveyed to 
said Theodore C, Livingston by a warranty deed dated 
December 16, A. D. 1879, and duly recorded in the office 
of the clerk of Douglas county, Nebraska, on the 20th day 
of December, A. D. 1879, and recorded in book 29 of deeds, 
at page 641; that the consideration of said conveyance was 
the sum of $450; that the said consideration of said con- 
veyance was paid jointly by said Theodore C. and Thoinas 
8. Livingston in equal shares, and that said premises were 
mutually considered and acknowledged openly and always 
to be their joint property and were held and treated as 
such; that both said Thomas 8S. and Theodore C. Liv- 
ingston intended to be named in said deed as joint grantees, 
but that said intestate’s name was oinitted from said deed 
by mistake; that from about February, A. D. 1879, to 
February, A. D. 1882, the family of said intestate con- 
sisted of plaintiff Helen Livingston and her husband, 
Benjamin F. Livingston, Sr., the intestate, Thomas 8, Liv- 
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ingston, and the defendant Theodore C. Livingston and 
his two minor children, Harry T. and Albert Livingston ; 
that said family lived during all of said period upon 
the premises above described; that as soon as the fact of 
the omission of the name of said Thomas 8. Livingston 
from the deed of the said city of Omaha to said Theodore 
C. Livingston was known to him, the said defendant The- 
odore C. Livingston offered and agreed either to convey 
an undivided half interest in said premises to said intes- 
tate, or to convey the said premises to the mother of said 
intestate, said Helen Livingston, to be held in trust by her 
so long as she should remain upon said premises as a mem- 
ber of said family; that said latter offer was accepted, and 
said premises were so conveyed to said Helen Livingston by 
a quitclaim deed, dated January 15, A. D. 1880, and duly 
recorded in the office of the county clerk of Donglas county, 
Nebraska, on the 17th day of January, A. D. 1880, in book 
30 of deeds, at page 14; that both the said intestate and 
said Theodore C. Livingston joined in said deed as grant- 
ors, and that said deed was without consideration; that for 
some years prior to said 15th day of January, A. D. 1880, 
to February, 1882, said Helen Livingston continued to re- 
side upon said premises as a member of said family, during 
all of which time said Thomas 8. and Theodore C. Living- 
ston continued jointly to furnish all the means for the sup- 
port of said family and all the members thereof, including 
the said plaintiff Helen Livingston; that means to pay all 
taxes, insurance, and to make all repairs and improvements 
on said premises during all this period and during all the 
time since the purchase of said premises from said city of 
Omaha as aforesaid, up to the time of the death of said in- 
testate, were supplied and furnished wholly by said Thomas 
S. and Theodore C. Livingston jointly and in equal shares; 
that in the month of February, A. D. 1882, said Helen 
Livingston and her said husband removed from said prem- 
ises to the territory of Dakota, and that at the time, or soon 
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thereafter, said Theodore C. and Thomas S. Livingston both 
requested her to reconvey said premises to them, but that 
she at first refused, and was only induced to do so after re- 
peated and very urgent demands; that said Helen Living- 
ston was never seized of said premises; that she simply held 
the same for a time in trust for said Thomas S. and Theo- 
odore C. Livingston, who jointly furnished all the money, 
and money aggregating a large amount to purchase, im- 
prove, and maintain the same; that said Helen Livingston 
did not and could not convey them as a gift to any one; that 
she never contributed money or means of any kind or in 
any amount to the purchase, improvement, or maintenance 
thereof, and that for all purposes the interest of said in- 
testate in the premises was acquired by purchase and not 
by gift.” 

The plaintiffs in their reply deny that the premises were 
purchased jointly by their intestate and Theodore C. Liv- 
ingston, and deny that the consideration was paid jointly 
by them. They also deny “that the taxes, insurance, re- 
pairs, and improvements on said premises” were paid for 
or provided by said Thomas 8S. and Theodore C. Living- 
ston. They admit that “from about July, 1877, to Feb- 
ruary, 1882, the family of said intestate consisted of the 
persons in the eleventh paragraph of plaintiffs’ petition 
named, and that said family lived during said time upon 
the premises in controversy, but deny all the other allega- 

tions of the petition. 

The testimony shows that in the year 1879 Theodore C, 
Livingston filed a petition with the city council of Omaha 
for the purchase of the property in question; that in pur- 
suance thereof the prayer of the petition was granted, and 
upon the payment of the purchase price, $450, a deed was 
duly executed by the mayor of said city and delivered to 
him. He testifies that his half brother, Thomas S. Liv- 
ingston, paid one-half of the purchase price, and that the 
deed should have been taken in the joint names of himself 
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and Thomas S., but that the petition to the council was 
drawn in his name alone and the deed was filled out to 
correspond therewith ; that upon taking the deed home and 
showing it to his father the latter was angry because it had 
not been taken in the joint names of Thomas.and Theo- 
dore, and accused the latter of seeking to defraud his 
brother, which Theodore protested he did not intend to do, 
and that thereupon he proposed to his father to convey 
one-half of the premises to Thomas, but that it was finally 
arranged that he and Thomas should convey the property 
‘to their mother, Helen Livingston, and in pursuance of 
this arrangement the following deed was executed and de- 
livered to her: 

“Know all men by these presents, that we, Theodore C. 
Livingston and Thomas S. Livingston, of Omaha, for and 
in consideration of one dollar ($1), to me in hand paid by 
Helen Livingston, and the agreement and promise on her 
part to care for, feed, and assist in the maintenance of the 
two minor children of said Theodore C. Livingston, do 
hereby sell, convey, and forever quitclaim unto her, the 
said Helen C. Livingston, all the right, title, and interest 
that we, or either of us, have in and to the following de- 
scribed premises, to-wit: The E. 4 of lot 6, block H, city 
of Omaha, county of Douglas, and state of Nebraska, to- 
gether with all the appurtenances thereunto belonging, to 
her own use forever. 

“ Witness our hands this 15th day of January, A. D, 
1880. THEODORE C, Lrvineston. 

“In presence of Tuomas 8. Livinesron. 

“C, A. BALDWIN.” 

This deed was duly acknowledged and recorded. No 
consideration was paid however. 

For some time prior to the execution of the deed, Benja- 
min F., the father of Thomas and Theodore, had lived on 
the premises in question with his wife Helen, and the two 
sons named made their home with them. Theodore had 


or 
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two minor children, who were also members of the family. 
Thomas was about twenty-one years of age, and both 
Thomas and Theodore seem to have contributed to the 
support of the family in about equal proportions. No 
trouble seems to have been anticipated, and business affairs 
between the members of the family seem to have been con- 
ducted in that loose manner liable to exist where each 
member of the family trusts to the honor and integrity of 
every other member thereof. The sons seem to have been 
industrious, and, considering their means, provided liber- 
ally for the family. Not many months after the execution 
of the above deed, Benjamin F. and wife removed to Da- 
kota territory, taking the children of Theodore with them, 
and the sons for some time continued to contribute toward 
the support of their father and mother. Theodore about 
this time took one of his children away from the care of 
the grand-parents, and afterwards reduced his contribution 
for the support of his father and mother one-half. 

After the removal of Benjamin F. and wife to Dakota, 
Theodore had requested Helen to reconvey the property to 
Thomas and him. This she delayed doing. Afterwards 
Thomas went to Dakota to see his father and mother, and 
then requested his mother to make the conveyance, saying, 
among other things, that Theodore desired to make some 
improvements on the property, but would not do so while 
the title continued in her name. She thereupon executed 
the following deed: 

“Know all men by these presents, that Helen Living- 
ston, of the county of Turner, in the territory of Dakota, 
in consideration of the sum of one dollar ($1), in hand 
paid by Thomas 8. and Theodore C. Livingston, of the 
county of Douglas, and state of Nebraska, the receipt 
whereof is hereby acknowledged, do hereby grant, sell, and 
convey unto the said Thomas 8. and Theodore C. Living- 
ston, and their heirs and assigns, forever, all my right, 
title, and interest in and to the following property, situated 
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in the county of Douglas aforesaid, and described as fol- 
lows: The east one-half of lot 6 of block H, city of 
Omaha, county of Douglas, and state of Nebraska; to 
have and to hold the same, together with all the heredita- 
ments and appurtenances thereunto in any wise appertain- 
ing. 

“Witness our hands and seals this 30th day of Sept., 
A. D. 1882. HeLen Livinesron. [SEAL] 

“Signed and delivered in presence of 

“Van P, SurELMAN. 
“FRANK E. JONES.” 

This deed was duly acknowledged and delivered. No 
consideration was paid and it is claimed to be a deed of 
gift and that upon the death of Thomas the whole estate 
descended to the heirs of the full blood. Section 33 of 
chapter 23, Compiled Statutes, provides that “The degrees 
of kindred shall be computed according to the rule of the 
civil law; and kindred of the half blood shall inherit 
equally with those of the whole blood, in the same degree, 
unless the inheritance came to the intestate by descent, de- 
vise, or gift of some one of his ancestors, in which case 
all those who are not of the blood of such ancestor shall 
be excluded from such inheritance.” 

Mrs. Livingston, after stating that she thought Thomas 
had as good a right to the premises as Theodore, on cross- 
examination testifies as follows: 

Q. How did you happen to make this deed back to 
them, anyway? 

A. Because Theodore had written these letters to me, as 
I said before. 

Q. And the time this was deeded back Thomas went up 
to Dakota? 

A. Yes, sir. 

Q. What did he come up there for? 

A. He spoke to me and said Theodore wanted to put 
repairs on the house and wouldn’t lay a dollar out unless 
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I deeded it back to him. He said to me whatever ar- 
rangement Theodore and I might make would be all right. 

The Court: Who said that? 

A. Thomas Livingston. 

Mr. Powet.: Didn’t you state a minute ago that you 
never had any conversation with Thomas about deeding 
this back? 

A. Not any here. 

Q. You did have conversation with Thomas about deed- 
ing the land back? 

A. Yes, sir, that much. 

Q. That was what he went up to Dakota for? 

A. He didn’t claim so. 

Q. He had no other business up there that you know 
of, did he? 

A. He'came up there to see his father and me, he said. 

Q. He was particular to talk about this deed and about 
deeding it back ? 

A. Never, until the night he went away. 

Q. He thought you had better deed it back ? 

A. He,didn’t say anything about it, whether I had bet- 
ter or not. 

Q. What did he say about it? 

A. He said Theodore wouldn’t lay out another cent on 
it unless I would deed it to them. 

Q. And he thought you had better deed it back ? 

A. He didn’t say anything about that. He said what- 
ever arrangements Theodore and I might make would be 
all right. 

The clear weight of testimony thus establishes the fact 
that this property was bought and paid for by Thomas 
and Theodore jointly and that the title was placed by 
Theodore in the name of the mother, to be held by her to 
protect the interests of Thomas, and until other arrange- 
ments were made, and it was not reconveyed to Thomas 
and Theodore as a gift but because they were the owners 

12 
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of the property; in other words, it was reconveyed because 
the property belonged to them and not because Mrs. Liv- 
ingston desired to make them a present of it. 

A gift is a voluntary conveyance not founded on the 
consideration of money or blood. (1 Bouv., Law Dict., 638 ; 
2 Blackstone, Com., 316; Littleton, 59; Shep., Toucl:., 
C 11.) 

In the case at bar there was a consideration for the deed, 
the actual ownership by the brothers of the property in 
question, and the deed, so far as appears, was made to place 
the legal as well as the equitable title in them. 

The judgment of the court below, therefore, is unsup- 
ported by the evidence and is reversed and a decree will be 
entered in this court in conformity to this opinion. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


T. F. Barnes v. J. H. McMurtry, Receiver, Erc. 
[FILED Marcu 19, 1890.] 


1. Fire Insurance: PLEADING. Where the facts upon which the 
statute of limitations as predicated do not appear in the petition, 
but such plea is interposed in the answer as a defense, the time 
when the statute began to run must be definitely stated and the 
mere allegation that the action is barred is not sufficient. 


2. : LIMITATION CLAUSE: Must BE SUPPORTED BY CONSID- 
ERATION. To sustain a proviso in a contract that an action 
thereon must be brought within a time much less than the 
statute of limitations—as six months—there must be a consid- 
eration, unless it was within the contemplation of the parties 
when the contract was entered into, and this rule applies toa 
policy of insurance. 
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Error to the district court for Lancaster county. Tried 
below before Frexp, J. 


George E. Hibner, for plaintiff in error: 


The limitation clause in the policy is unreasonable and 
since a similar provision in a city charter has been held 
void (Foaworthy v. Hastings, 23 Neb., 772), this clause 
should not be enforced. (Jason v. Ins. Co., 39 N. Y., 
46; Westchester F. Ins. Co.v. Dodge, 9 Ins. L. J. [Mich.], 
909 ; Wilson v. State F. Ins, Co.,7 L. C. Jur., 283 ; May, 
Ins., sec. 478, n. 1). 


Robert Ryan, contra: 


The limitation clause has been upheld by the courts of 
a majority of the states, and is binding on the parties. 
(Cornell v. Phoenix Ins. Co., 67 Ia., 388; Edson v. Mer- 
chants Mut. Ins. Co., 35 La. An., 353; Blanks v. Hibernia 
Ins. Co., 36 La. An., 599; McIntyre v. Mich. State Ins. 
Co., 52 Mich., 188; Allemania Ins. Co. v. Little, 20 Brad. 
(Ill.], 431; Phoenix Ins, Co. v. Lebcher, Id., 450; Garret- 
son v. Hawkeye Ins. Co., 65 Ia., 468 ; Humboldt Ins. Co.v. 
Johnson, 1 Brad. [Ill.], 309 [Affirmed, 91 IIl., 92]; Un- 
derwriters’ Agency v. Sutherlin, 55 Ga., 266; Arthur v, 
Homestead Fire Ins. Co., 78 N. Y., 462; DeGrove v. Met- 
repolitan Ins. Co., 61 Id., 594; Wilkson v. First Nat. Fire 
Ins. Co., 72 Id.,499; Glass v. Walker, 66 Mo., 32; Tasker 
v. Kenton Ins. Co., 58 N. H., 469 ; Corn City Mut. Ins. Co. 
v. Schwan, 1 Obiio C. C., 192; Farmers Mut. Ins. Co. v. 
Barr, 94 Pa. St., 345; Waynesboro Mut. Fire Ins. Co. v. 
Conover, 98 Id., 384; Universal Mut. Ins. Co. v. Weiss, 106 
Id., 20 ; Phoenix Ins, Co. v. Underwood, 12 Heisk. [Tenn.], 
424; Iiggins v. Windsor Co. Mut. Ins. Co., 54 Vt., 270; 
O’ Laughlin v. Union Cent. Life Ins. Co.. 3 McCrary [U. 
§.], 543 (following Riddlesberger v. Ins. Co., 7 Wallace 
[U. 8.], 386]; Davidson v, Phenix Ins. Co., 4 Sawyer 
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[U.S.], 594; Thompson v. Phoenix Ins. Co., 25 Fed. Rep., 
296; Dickie v. Western Assur. Co., 21 New B., 544; 2 
Wood, F. Ins., sec. 260, and cases there cited.) 


MaAxweELL, J. 


This is an action upon a policy of insurance. 

Tt is alleged in the petition that “The Lincoln Insurance 
Company, of Lincoln, Nebraska, is a corporation duly or- 
ganized and existing under and by virtue of the laws of 
the state of Nebraska; that said corporation is insolvent, 
and that said J. H. McMurtry was duly appointed by the 
district court in and for the county of Lancaster and state 
of Nebraska as receiver for said corporation; that on the 
28th day of February, 1887, Thomas L. Edwards and 
David J. Adams, under the firm name of Edwards & Ad- 
ams, were the owners of the following described property, 
viz: 1 frame building and additions, including boiler house 
adjoining, situate on premises of assured at Carleton, Mon- 
roe county, Michigan, occupied for the manufacture of 
staves, and headings and scale boards, also all ‘fixed and 
movable machinery, shafting, gearing, belting, tools, and 
apparatus, engines, force pumps, and connections, and 
boiler, iron smoke stack, and fixtures contained therein, 
also all steam boxes and steam piping and fixtures con- 
tained therein, situate about ten feet north of the above 
described building, and that said insurance company on 
said day, in consideration of the sum of $40 paid by said 
Edwards & Adams to said Lincoln Insurance Company as 
a premium, executed and delivered to said Edwards & 
Adams their policy of insurance, a copy of which is hereto 
attached, marked ‘Ex. A.’ 

‘Plaintiff further alleges that on the 9th day of August, 
1887, said building and contents, as described in said pol- 
icy, were totally destroyed by fire, and that said fire did 
not originate by any act, design, or procurement on the 
part of said Edwards & Adams; that on the 10th day of 
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September, 1887, said Edwards & Adams gave said Lin- 
coln Insurance Company due notice and proof of said fire 
and loss, and has duly performed all the conditions of said 
policy of insurance; that said Edwards & Adams’ loss by 
reason of said fire was as follows: 


On Ist item in said policy ...........sseeeeeee sabeneesi $133 33 
On 2d item of said policy........csccecssecseesseeseens 466 67 
On 8d item of said policy.......cececeeeseeees Goes 166 66 
‘On the 4th item of said policy......cc.sscecesesceeees 91 67 
On the Sth item of said policy.......cceecssessseees 66 67 

Total loss by reason of said fire........sceecceeeees $875 00 


“That on the 5th day of May, 1888, said policy of in- 
surance, together with all claims for damages on the same, 
and all the rights and interests thereunder belonging to 
said Edwards & Adams, was, for value received, duly sold, 
assigned, and set over to this plaintiff; that no part of 
said sum of $875 has been paid to said Edwards & Adams 
nor to this plaintiff, and said defendant has refused to allow 
or pay the same, and there is now due to this plaintiff the 
sum of $875 and interest thereon from the 10th day of 
November, 1887.” 

The fifth and ninth clauses of the alleged conditions 
printed in fine print in the policy are as follows: ‘In 
case of loss or damage by fire, the assured shall forthwith 
give written uotice thereof to the company, and shall use 
all practical means to save and protect property not de- 
stroyed, and within sixty days render an‘ account of the 
loss, signed and sworn to, stating how the fire originated, 
giving copies of the written portions of all policies there- 
on, also the actual cash value and ownership of the prop- 
erty and the occupation of the premises, and, whenever re- 
quired, shall submit to examinations under oath by any 
person designated by the company apart from all other 
persons except the attesting magistrate or notary, and sub- 
scribe thereto when reduced to writing, and produce all 
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books of account, bills, and other vouchers (or copies there- 
of, if originals are lost) at the office of the company, and 
permit copies and extracts thereof to be made, and shall 
furnish plans and specifications of any building, fixtures, 
or machinery destroyed, and shall, if required, produce 
the certificate of a magistrate or notary public nearest the 
place of the fire, stating that he has investigated the cir- 
cumstances of the fire and believes that the owner has, 
without fraud, sustained loss to amount claimed. When 
personal property is damaged, the assured shall forthwith 
cause it to be put in order, separating the damaged from 
the undamaged, and shall furnish an inventory, naming 
the quantity, quality, and actual cost of each article. In 
case of disagreement as to the amount of sound value of 
or damage to any property insured, the same shall, at the 
written request of either party, be determined by impartial 
arbitrators, one to be chosen by the company and one by 
the assured, the two so chosen to select a third in case they 
cannot agree, and the report or award of two of them, to be 
made in writing and under oath, shall be conclusive as to 
the amount of such sound value and damage. The com- 
pany reserves the right to take any appraised property at 
its appraised value, but there can be no abandonment to 
the company of property insured. Proofs of loss must, in 
all cases, be made by the owner of the property at the time 
of the fire. Loss or damage to property by the removal 
thereof to protect it from fire shall be borne by the com- 
pany and the dssured in the preportion that the amount 
of the policy bears to the value of the property. 

“Limitation CLAuse.—It is hereby covenanted and 
agreed that no suit or action on this policy for the recovery 
of any claim shall be sustainable in any court of law or 
equity until after an award shall have been obtained by 
arbitration in the manner herein provided, nor unless com- 
menced within six months next ensuing after the fire, ex- 
clusive of any time consumed in arbitration.” 
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To this petition the defendant filed an answer as follows : 

“ And now comes the defendant in above cause, and for 
answer to the petition herein filed this defendant says he 
admits that the averments of the first, second, and third 
paragraphs of said petition are true, and admits that on 
September 10, 1887, said Lincoln Insurance Company re- 
ceived from Edwards & Adams due notice and proof of the 
alleged loss; that the amount of such loss was as stated in 
plaintiff’s petition aforesaid, and that the right of action 
therefor has been duly assigned and set over by Edwards 
& Adams, and that no part of the loss of $875 has been 
paid ; defendant denies each allegation in plaintiff’s peti- 
tion not herein admitted. 

“For further answer this defendant says that, as an 
essential part of the contract of insurance, it was stipu- 
lated therein, in writing, and covenanted as follows: ‘IX. 
It is hereby covenanted and agreed that no suit or action 
on this policy for the recovery of any claim shall be 
sustained in any court of Jaw or equity until after an 
award shall have been obtained by arbitration in the man- 
ner herein provided, nor unless commenced within six 
months next ensuing after the fire, exclusive of any time 
consumed in arbitration.’ This defendant says that, ex- 
clusive of any and all time consumed in arbitration, more 
than six months had elapsed from the date of the fire; on 
account of which plaintiff, in his petition, asks a judgment 
before a suit or action was brought for loss by reason of 
said fire, and that, by the terms of the very written contract 
upon which plaintiff seeks a recovery, plaintiff’s right of 
action has become fully barred by reason of the failure to 
bring suit within six months from the time the loss oc- 
curred, exclusive of time spent in arbitration.” 

A demurrer was filed to the answer and overruled and 
the action dismissed, to which the plaintiff excepted and 
now brings the case into this court on error. 

It will be observed that the policy provides that, “in 
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case of disagreement as to the amount of sound value or of 
damage to the property, the same shall, at the written re- 
quest of either party, be determined by impartial arbitra- 
ors, * * * to be made under oath, shall be conclu- 
sive as to the amount of such sound value and damage.” 
There is no allegation in the answer that proof of loss was 
accepted by the defendant as the true measure of damages, 
and that therefore there had been no arbitration. The in- 
ference from the answer is, that there had been an arbitra- 
tion by which the rights of the parties had been adjusted, 
but when this took place does not appear. 

The six months in which the action could be brought 
would not commence to run until an action could be 
brought, and certainly not until the Japse of sixty days 
aftcr the service of the proof of loss. At the most the 
answer states a mere conclusion and not facts, and fails to 
show that the action is barred; in other words, where the 
facts upon which the statute of limitation is predicated do 
not appear in the petition, but such plea is interposed in 
the answer as a defense, the time when the statute began to 
run must be definitely stated, and the mere allegation that 
the action is barred is not sufficient. 

Sceond—But the answer fails to state a defense for an- 
other reason. The provision limiting the time in which to 
bring an actionon the policy is in these words: “Nor un- 
less commenced within six months next ensuing after the 
fire, exclusive of any time consumed in arbitration.” 
These words are in small type and placed at the bottom 
of the ninth proviso. The most that can be claimed for 
these words is that they constitute a contract between the 
parties for a special limitation differing from and much less 
than the statute. But to support a contract there must bea 
consideration. If there was no consideration in support 
of the provision it would be like any other contract having 
no consideration to support it, a nudum pactwm. If such 
a provision was in the contemplation of the parties when 
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the application for insurance was made, or was in the ap- 
plication itself, then no doubt the original consideration 
paid for the insurance, and the policy issued thereon, would 
bind the insured, but a mere voluntary restriction, not in 
the application nor in the contemplation of the parties, 
placed in the policy asa proviso, in print too fine to be 
read by a person of middle age without spectacles, cannot 
be considered a part of the contract. Suppose A should 
apply to B fora loan of money and B, believing A to be an 
honest man, should send him the money with a request 
that he forward his note for the same, and suppose A — 
should send a note for the amount borrowed in proper 
form but should write on the margin thereof that B must 
bring an action on the note in six months after it became 
due or be barred; would such a proviso bar the action in 
less than the period fixed by statute? That it would 
not will be conceded. The contract in such case was for 
the loan of a certain amount of money for a specified pe-, 
riod at lawful interest, and any provision restricting the 
right of recovery would be without consideration and 
void. So in case of insurance. A party who desires in- 
surance on his property applies to an agent of some com- 
pany in which he has confidence, and is furnished with a 
blank application to fill out and does prepare the same and 
deliver it to the agent and pays the premium demanded. 
The premium he has just paid is for the insurance, and he 
may reasonably suppose that having paid the ordinary 
rates the company in case of loss will pay the same 
promptly after proof thereof isduly made. If it fails to 
do so he may reasonably expect that the time to bring an 
action against the company is the same as upon any other 
written contract where there has been a breach thereof. 
A policy is issued and he, believing the company to be 
honorable, and to have based its policy on the application, 
the policy is not read but placed among his valuable 
papers, and only after a loss occurs is it examined. Every 
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person familiar with the subject well knows that such is the 
ordinary course in very many cases at least. If itis sought 
to interpose conditions or restrictions of this kind, they 
should be set forth in the application, or be brought to 
the attention of the insured when the premium is paid; 
otherwise, unless there is a consideration shown for them, 
they will not be sustained. If it is said that the business 
of insurance is peculiar, and that it is necessary to try the 
cases as soon as possible after a loss occurs so the proof 
may be available, the answer is that the insurer well knows 
_ that it may be called upon to make good the loss at any 
time after one oecurs and has the right and authority of 
any other litigant to take and perpetuate testimony, and 
there seems to be no good reason for an exception in favor 
of one company more than another. In the many com- 
plex actions brought against railway, telegraph, and other 
companies, where the defense largely depends upon the tes- 
timony of witnesses, it has never been seriously urged that 
such companies were entitled to a shorter limitation than 
other persons because of the liability of their witnesses to 
go away, or for other causes. It is the policy of the law 
to have but one law of limitations alike for the poor and 
the rich, for the wealthy corporation and the insolvent, 
and to establish a limitation by contract there must be a 
sufficient consideration; otherwise it will not be available. 

In the very able exposition by Lord Mansfield in Carter 
v. Boehm, 3 Burr., 1905, of statements made by the insured 
to obtain a policy and their effect, the general rules gov- 
erning the rights of the insured and insurer are consid- 
ered at length; and an examination of the early causes 
will show that a special limitation within which the action 
should be brought in case of loss, was a part of the origi- 
nal contract. Such a contract was absolttely essential at 
that time, as the statute of limitations was held to be one 
of presumption that the debt was paid, and not, as at pres- 
ent, one of repose. 
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Thus, in Whitcomb v, Whiting, 2 Doug. [Eng.], 652, de- 
cided by the same eminent judge, several years later than the 
decision in Carter v. Boehm, it was held that an admission 
by one joint debtor was the admission of all, and that “the 
law raises a promise to pay when the debt is admitted to 
be due.” 

When it is considered that a verbal admission or prom- 
ise was sufficient to revive or continue the debt in force, 
the necessity for limiting the right of action by contract is 
apparent. None of these reasons exist in this state. Here 
the statute is one of repose, and a debt cannot be revived or 
continued in force except by an’ admission thereof or prom- 
ise in writing to pay the same. Mere lapse of time, there- 
fore, in no case to exceed five years, will bar an action on 
a policy. 

As this is the first time the questions under considera- 
tion have been presented to this court, we have made a 
careful examination of the reported cases and haye adopted 
such rule as to our minds seems best to comport with justice 
and fair dealing, and therefore hold that the answer wholly 
fails to state a defense. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


* THE other judges concur. 


JAMES STEVEN v. Nesprasxa & Iowa Ins. Co, 
[FILED MARCH 19, 1890.] 
1. Justice’s Court: DerauLtT: JUDGMENT. A defendant in an’ 


action pending before a justice of the peace appeared on the re- 
turn day of the summons and filed a motion to require the 


188 NEBRASKA REPORTS. [ Von. 29 


Steven v, Ins, Co. 


plaintiff to give security for costs, also an affidavit for contin- 
uance. Thereupon the cause was continued to a subsequent 
date. At which time the defendant again appeared, filed an 
answer, and caused subpcenas to be issued for his witnesses, 
which were served. The trial was by agreement of parties ad- 
journed for ten days. On the day to which the trial was last 
adjourned the defendant did not appear and judgment was ren- 
dered against him. The defendant appealed to the district 
court, where, upon motiou of the plaintiff, the appeal was dis- 
missed because the judyment was rendered in the absence of the 
defendant. Held, Error. 


APPEAL: TiME: GENERAL APPEARANCE. An appeal 
was taken from the judgment of a justice of the peace to the 
district court, but the transcript of the proceedings was filed 
with the clerk of that court thirty-one days after the rendition 
of the judgment. The appellee made a general appearance in 
the district court, when the cause was continued by the agree- 
ment of the parties. Held, That the general appearance of the 
appellee conferred upon the district court jurisdiction. 


Error to the district court for Buffalo county. Tried 
below before Hamgr, J. 


L. P. Main, for plaintiff in error, 
Moore & Jones, contra. 


Norvat, J. 


This action was brought by the defendant in error against 
the plaintiff in error before a justice of the peace of Buffalo 
county. The case was set for hearing December 7, 1887, 
at which time both parties appeared, the plaintiff by its at- 
torney and the defendant in person and by attorney. The 
defendant filed a motion to compel the plaintiff to give se- 
curity for costs, which motion was sustained and _ plaintiff 
entered into bond for costs. On the same day the defend- 
ant filed an application for a continuance and the trial 
was postponed to January 6, 1888. The defendant caused 
subpoenas to be issued for his witnesses, which were served. 
January 6, 1888, the cause was continued by consent of the 
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parties until January 10, when the trial was again ad- 
journed on the application of the plaintiff unti] January 13. 
On the last named date the defendant filed an answer and by 
agreement of parties the hearing was set for January 238, 
at 9 o’clock A. M. On the 23d day of January 1888, at 9 
o'clock A. M., the defendant in the action failing to appear 
and plaintiff appearing by its attorney, judgment by default 
was rendered against the defendant for $74.25 and costs. 
An appeal bond was filed on the 31st day of the same 
month by the defendant. A transcript of the proceed- 
ings was filed in the district court on the 23d day of Feb- 
ruary, 1888. At the May term, 1888, of the district court 
- the case was continued by agreement of parties. On the 
5th day of June, 1889, the plaintiff in the action before the 
justice of the peace filed its motion to dismiss the appeal 
because the judgment was rendered against the defendant 
by default. Afterwards, on the 15th day of June, the 
plaintiff filed another motion to dismiss the appeal for the 
reason that the transcript was not filed within thirty days 
after the rendition of the judgment, as required by law. 
The motion was sustained and the appeal dismissed. 

It is impossible to tell from the record before us upon 
which motion the order of the district court dismissing the 
appeal was founded, hence it becomes necessary to deter- 
mine whether citler motion was sufficient under the facts 
of this case to authorize the dismissal of the appeal. The 
first motion to dismiss clearly was not well taken. The 
judgment was not rendered in the “absence” of the de- 
fendant. True the defendant did not appear on the day 
of trial, but he did appear on the return day of summons, 
filed a motion to require the plaintiff to give security for 
the costs, and an application fora continuance. Subpceuas 
for witnesses were issued at the request of defendant, which 
were served, and several continuances were had before the 
justice upon the agreement of parties. Under the numer- 
ous decisions of this court the defendant had the right 
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to appeal. (Strine v. Kaufman, 12 Neb., 423; Raymond 
v, Strine, 14 Id., 236; Baier v. Humpall, 16 Id., 127; 
Crippen et al. v. Church, 17 Id., 304; Smith v. Borden, 22 
Id., 487; Western Mutual Benev. Association v. Pace, 23 
Id., 494; Howard Bros. v. Jay, 25 Id., 279.) 

The transcript was not filed in the district court within 
thirty days next following the rendition of the judgment, 
as required by section 1011 of the Civil Code. Had there 
been no general appearance of the appellee the district 
court would not have acquired jurisdiction. (Slaven v. 
Hellman, 24 Neb., 646; Converse Cattle Co. v. Compe 
et al., 25 Id., 37. 

The eared: however, discloses that the defendant in error 
mace a general appearance in the case, for, at the first term 
of the district court after the filing of the transcript the 
cause was continued by agreement of the parties until the 
next term. It was more than a year after the filing of the 
transcript before the motion to dismiss the appeal was in- 
terposed. The district court has jurisdiction of the sub- 
ject-matter of tlie action, and by the defendant in error 
appearing in court and agreeing to a continuance of the 
cause it conferred upon that court jurisdiction of its per- 
son. The defendant in error having entered a general 
appearance in the case in the district court, it cannot be 
heard to complain because the transcript was not filed with 
the clerk of that court within the statutory time. (Good- 
rich v. City of Omaha, 11 Neb., 204; Bazzo v. Wallace, 16 
Id., 290.) 

It follows that the district court erred in dismissing the 
appeal. The judgment of the district court is reversed, 
the appeal reinstated and the cause remanded for further 
proceedings in accordance with law. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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[FILED Marca 19, 1890.] 


1. Malicious Prosecution: Rieur or AcTION: WHEN ACCRUES. 
In a case of malicious prosecution the right of action accrues 
whenever the criminal prosecution is disposed of in such a man- 
ner that it cannot be revived, and the prosecutor, if he proceeds 
further, will be put to anew one. (Casebeer v. Drahoble, 13 Neb., 
465 ; Casebeer v. Rice, 18 Id., 203.) 


-; PROBABLE CAUSE. To entitle the plaintiff to recover in 
such an action he must prove a want of probable cause, malice 
of the defendant, and that the criminal prosecution is ended. 


3. 


: Instructions. It is the duty of the court to in- 
struct the jury what facts constitute probable cause, and it is 
error not to do so, 


4, 7 : COMPLAINANT: WHEN PROTECTED. Where a 
party before instituting a criminal prosecution makes a fall, fair, 
and honest statement to the county attorney of all the facts bear- 
ing upon the guilt of the accused of which he has knowledge, or 
could have ascertained by reasonable diligence, and in good 
faith acts upon his advice, he cannot be held liable for malicious 
prosecution. If the party withholds from counsel any material 
facts, then such advice will not protect him. 


5. . Palmer v. Keith, 16 Neb., 91, distinguished. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Marston & Nevius, for plaintiff in error, 
Green & Hostetler, contra, 
Norval, J. 


This is an action for malicious prosecution brought by 
the defendant in error to recover damages for causing her 
arrest upon a complaint charging her with having made 
threats to burn the buildings of plaintiff in error. The 
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petition is in the usual form. The answer admits the fil- 
ing of the complaint, and the arrest of plaintiff in the ac- 
tion, but denies all malice or malicious intent and charges 
that he had good and reasonable grounds for making such 
complaint. The answer also alleges that before filing the 
complaint he stated all the facts and circumstances of the 
case to his attorneys and also to the county attorney and 
was by them advised that he had a good cause for making 
the complaint. The reply was a general denial. The 
cause was tried to a jury and a verdict was returned for 
the plaintiff in the action for $100, upon which judgment 
was rendered. 

The first assignment of error is that the verdict is not 
supported by the evidence. It is urged under this assign- 
ment that there is an entire lack of testimony to establish 
malice and want of probable cause. 

The testimony discloses that the defendant in error 
made the threats for which she was arrested ; that she was 
provoked thereto by the plaintiff in error taking under a 
chattel mortgage a cow claimed by her; that the next day 
she informed the plaintiff in error that she regretted having 
made the threat, and that she never intended to carry the 
same into execution, It was a month after this that the 
prosecution was begun. ‘There is in the record before us 
testimony tending to show that the prosecution was in- 
stituted maliciously and without probable cause. The 
defendant in error testified that she had the following con- 
versation with the plaintiff in error: 

Q. State what conversation you had with Dreyfus, if 
any, concerning this matter of what you had said on the 
following day. 

A. I saw Dreyfus the next day and had a conversation 
with him, and I told him I would like to have the cow 
fetched back, and if he would do that I would never have 
him arrested. I told him that the cow was mine and he 
had no right to take her away from the little children, and I 
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had washing to do and my husband had no work, that it 
was driving me crazy; and he said if I would keep still 
and not make it public to the bystanders, he would bring 
the cow back; and he said, you said you would burn me 
out, but I said I said that while I was mad and did not 
mean it. He said he did not think I meant it or that I 
would burn him out, 

* * * * * * * 

Q. State whether you had a conversation with the de- 
fendant in this action, Mr. Dreyfus, at the restaurant, or 
Mrs. Kiser, or near that restaurant, some few days after it 
was claimed that this threat was justifiable. 

A. I had a conversation in the restaurant. 

Q. State what Dreyfus said with reference to the matter 
of threats at that time. 

A. Dreyfus told me he was sorry that he had had me ar- 
rested, and had been several times; he said if he had it to 
do over again he would not have done it; that it was not 
really his fault, it was his partner’s, Dougherty. 

Q. What did he say about believing that you meant to 
do it? 

A. He said he knew I did not mean it when I said it, 
and he was not uneasy about my burning him out. 

The witness further testified that her husband had sued 
the plaintiff in error for damages for selling him a diseased 
horse and that she was arrested on the criminal charge two 
or three days after that suit was begun. 

E. W. Cram testified : 

Q. Did you have a conversation with Wm. Dreyfus, the 
defendant, just before the arrest of Mrs. Aul, in this city, 
concerning the proposed arrest and certain alleged threats 
that she had made. 

A. Yes, sir. 

Q. Tell the jury what that conversation was, what he 
said, what he and you both said. 

A. I saw him the evening before, it was about 2 o’clock 

13 
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in the afternoon. I met him in front of the Beehive store, 
and as I had been interested in settling, he approached me 
and said, “Frank has sued me sure enough.” Well, I 
told: you he would do it. He says he has done it. I re- 
plied of course, I knew he was going to for I saw him fix 
out the papers.” “ Well,” he says, “they have com- 
menced it, and now I will give them just as much trouble 
as they have given me.” “ What are you going to do 
now?” Tasked. He says, ‘I am going to have his wife 
arrested.” I says, “ What for?” “ For threatening to 
* burn my barn,” he replied. I said, “I guess she does not 
deny the charge.” He did not say much more but started 
for Marston’s law office. 

Q. What did he say in addition to what you have said? 

A. I do not know as I could give it; he uttered several 
oaths and several comments on the matter and went off. 

Q. In that same conversation did he say anything as to 
whether or not he believed that she intended to do that or 
not? 

A. No, not in that way. Hedid not give me that opin- 
ion. 

Q. Did you have any other conversation besides that? 

A. Yes, a word or two. 

Q,. When and where was that? 

A. At the same time and place. 

Q. What was that conversation? 

A. I says, “Dreyfus, she says she is sorry. She said it 
and did not mean to do it.” “Well,” he says, “I do not 
know anything about that.” I said, “I didn’t suppose 
she denies it either for she told me she said it.” “All 
right,” he said, “I want you as a witness,” and went off 
and left me standing. 

Q. How long was that after Aul had sued him? 

A. I think from whiat he said that he had just got the 
notice that day. He came down and said, “Aul has sued 


me.” 
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C. C. Dawson testified to having a conversation with 
Dreyfus as follows: 

Q. What did he say in that conversation, if anything, 
about the threats ? 

A. I says, “ Well, do you think that Mrs. Aul meant to 
burn you out?” Says he, “I don’t think she did, for the 
simple reason that she was so mad that she did not know 
what she was talking about.” 

The plaintiff in error admits that he knew a month 
prior to the filing of the complaint for the arrest of Mrs. 
Aul that she had made the threats, and immediately after 
the plaintiff in error had been sued by Mr. Aul for dam- 
ages for the sale of the horse that the criminal prosecution 
was commenced against the defendant inerror. The testi- 
mony tended to show that the object the plaintiff in error 
had in causing her arrest was not for the vindication of 
the law, but that the prosecution was instituted maliciously, 
While the testimony of Mrs. Aul and her witnesses is con- 
tradicted by the plaintiff in error and his witnesses, the 
evidence is sufficient to sustain the verdict. 

The plaintiff in error claims that before making the ar- 
rest he made a true and full statement of all the facts 
upon which the complaint was based to his attorneys, and 
also the county attorney, and was advised by them to in- 
stitute the criminal prosecution, and that he, in good faith, 
acted solely upon their advice. This, if true, would con- 
stitute a good defense to the action. (Johnson v. Miller, 29 
N. W. Rep. [Ta.], , 743; Acton v. Coffman, 36 Id., [Ta.], 
774; Ash v. Marlow, 20 Ohio, 119; Schippel v. Norton, 16 
Pac. Rep. [Kan.], 804; Wicker v. Hotchkiss, 62 Ill., 107.) 

In order to repel the inference of malice, or to establish 
probable cause by proof of acting upon the advice of an 
attorney, it must appear from the evidence that the opin- 
ion of such counsel was fairly asked upon the real facts, 
and not upon a statement that conceals part of the facts. 
It is not claimed that the plaintiff in error stated to his 
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counsel, when he sought their advice, any of the facts dis- 
closed by the above quoted testimony of Mrs. Aul and her 
witnesses. If the testimony of these witnesses was true, 
and of which the jurors were the sole judges, then the ad- 
vice of counsel is of no avail in this action. (Manning v. 
Finn, 23 Neb., 511; Roy v. Goings, 112 Ill., 656.) 

It is contended that the preliminary examination was in 
no sense a trial, and that her discharge was not such a final 
determination of the prosecution as entitled her to main- 
tain this action. This question was before the court in 
Casebeer v. Drahoble, 18 Neb., 465, when it was held that 
a discharge upon a preliminary examination was a legal 
determination of the prosecution. In Cusebeer v. Rice, 18 
Neb., 208, the court says that “the first contention is, that 
the dismissal of the criminal prosecution was not such a 
final determination thereof as would entitle the defendants - 
in error to recover. While there are some cases which 
seem to hold with plaintiffs in error upon that point, yet 
we deem it well settled by the great weight of authority 
that there was such a final termination of the prosecution 
as would enable defendants in error to maintain their ac- 
tion if the prosecution was found to be malicious and with- 
out probable cause.” The accused was discharged upon 
the hearing, and the prosecution was not commenced again, 
This, under our decisions, was a final termination of the 
prosecution, 

Several of the exceptions relate to the giving and refus- 
ing of certain instructions. The second instruction given 
by the court on its own motion was excepted to. It was 
as follows: “If you find that the prosecution against the 
plaintiff was commenced without probable cause, excuse, 
or justification, you will find for the plaintiff; and in as- 
sessing her damages, if any have been proven, you may 
consider the expense, labor, and trouble, if any, to which 
she has been put in freeing herself from the charge made 
against her; also, her mental sufferings, if any, injury to 
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her reputation, if any ; but you should not in any event give 
greater damages, if any, than the plaintiff has actually 
sustained, as shown by the evidence ; and you should allow 
nothing by way of punishment.” The giving of this 
instruction was error. It left it for the jury to conjecture 
what facts constituted probable cause or excuse, It was 
the duty of the court to inform the jury what facts consti- 
tuted probable cause and then leave it for the jury to say 
what facts are proven. (Turner v. O’Brien, 5 Neb., 542; 
Ross v. Langworthy, 18 Id., 495; Castro v. DeUriarle, 16 
Fed. Rep., 93.) None of the instructions given informed 
the jury what constituted probable cause. 

The plaintiff in error requested the court to instruct the 
jury: “That before the plaintiff cam recover in this case 
she must establish by a preponderance of the evidence two 
things: First, that the prosecution wherein the defendant 
sought to have the plaintiff held to bail to keep the peace 
(which is the prosecution complained of) was commenced 
-without probable cause ; and, Second, that in making the 
coniplaint in evidence and causing the arrest of the plaint- 
iff, the defendant was actuated by malice; both of these 
must be proved to entitle the plaintiff to a verdict.” This 
request was refused and such refusal is assigned as error. 
This request stated the law correctly, was applicable to the 
evidence, and was not covered by the instructions given by 
the court. In order to sustain an action for malicious 
prosecution the plaintiff must establish that the prosecution 
complained of was commenced by the defendant through 
malice, without probable cause, and that the prosecution 
was ended before the commencement of the suit. The want 
of probable cause and malice must concur. There was no 
dispute but what the prosecution was ended. There was, 
however, a conflict in the testimony on the question of 
want of probable cause and malice, and the request should 
have been given. (Zurner v. O’Brien, 11 Neb., 108; Sher- 
burne v. Rodman, 8 N. W. Rep. [Mich.], 414; Spain v. 
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Howe, 25 Wis., 625; Malone v. Murphy, 2 Kan., 250; 
Ritchey v. Davis, 11 Ia., 124.) 

Counsel for the plaintiff in error say in their brief that 
in an action for malicious prosecution this court has 
added another element, viz: injury to the plaintiff. In this 
counsel are mistaken. The case of Parmer v. Keith, 16 
Neb., 92, which they cite, was an action for malicious at- 
tachment. In that kind of a case damage to the plaintiff 
must be proven; not so in an action for malicious prose- 
cution. 

‘The judgment must be reversed for the errors pointed 
out, and the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur. 


SraTE, EX REL. W. J. Cooper, v. W. 8. Haminton. 
[FILED Marca 19, 1890.] 


1. Elections: Crrres or First CLass: COoUNCILMEN: VACAN- 
CIES. Where a vacancy occurs in the office of councilman in a 
city of the first class, less than thirty days prior to the annual 
city election, it cannot be filled at that election. 


2. Quo Warranto: INrorMATION MusTSHow RELATOR’s RIGHT. 
When an information is filed by a private person to oust the 
incumbent from an office and instate the relator therein, it must 
state facts showing the relator’s right to the office. (State 
Stein, 13 Neb., 529.) 


ORIGINAL proceeding in nature of quo warranto. 


Lamb, Ricketts & Wilson, for relator, cited: State, ex rel. 
Roberts, v. Mayor, 4 Neb., 260; Leech v. State, 78 Ind., 
570; Peopie v. Porter, 6 Cal., 260; U.S. v. Wright, 1 Mc- 
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Lean [U. 8.], 509; Paine, Elections, sec. 238; Gates v. 
Delaware County, 12 Ia., 405; Pace v. People, 50 Tll., 432; 
State v. Skirving, 19 Neb., 497; Hurford v. Omaha, 4 Id., 
350; Follmer v. Nuckolls County, 6 Id., 2138; State, ex rel., 
v. Buck, 13 Id., 278. 


Charles L. Hall, contra, cited: State v. Graham, 23 
Neb., 74; People v. Perley, 80 N. Y., 624; State v. Cobb, 
2 Kan., 32; State v. Hunton, 28 Vt., 594; State, ex rel. 
Rea, v. Hay, Wright [O.], 96; State v. Boal, 46 Mo., 528; 
Miller v. English, 1 Zab. [N. J.], 317; State v. Stein, 13 
Neb., 532, and cases cited in opinion; State v. Cones, 15 
Neb., 444; Dorsey v. Ansley, 72 Ga., 460; State, ew red. 
Mitchell, v. Tolan, 33 N. J. L., 195; Paine, Elections, 
secs. 876-7. 


Norval, J. 


This was an information in the nature of a quo warranto 
by the relator against the respondent, the object of which 
was to establish the relator’s supposed right to the office of 
councilman for the Fourth ward of the city of Lincoln, 
and to oust the respondent therefrom. The allegations of 
the petition are as follows: 

“1, Comes now the relator in his own behalf and prose- 
cutes this action, the attorney general of the state of Ne- 
braska having refused to prosecute the same, and for cause 
of action the relator shows to the court that he is, and for 
more than four years last past has been a citizen and resi- 
dent and taxpayer and legal voter of the Fourth ward of 
the city of Lincoln, Lancaster county, Nebraska. 

“2. That the city of Lincoln is a municipal corporation 
duly organized under the laws of Nebraska as a city of 
the first class since about the 15th day of March, 1889, 
and for two years prior thereto was a city of the first class 
having less than sixty thousand inhabitants, and as such a 
city was duly organized under the laws of the state of Ne- 
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braska, and during all the period of the last three years 
has been divided into six wards, numbered in their order 
from one to six. 

3. That at the annual election of said city of Lincoln 
held on the first Tuesday in April, 1888, one Robert B. 
Graham was duly elected councilman, of said city of Lin- 
coln, Nebraska, from the Fourth ward of said city for the 
period of two years and qualified and took his seat as such 
councilman ; that as the time for the general election on 
the first Tuesday in April, 1889, in said city approached, 
said Graham announced himself a candidate for the nomi- 
nation for mayor of said city at the hands of the republi- 
can party of said city, and at and prior to the holding of 
said convention of the republican party on March 30, 1889, 
said Graham caused it to be given out that he would re- 
sign his office as councilman for the Fourth ward of said 
city prior to the annual election to be held on the first 
Tuesday in April, 1889, and reqnested that a candidate be 
nominated by the republican city convention to fill the 
vacancy that would be caused by his resignation, to be 
voted for at the forthcoming annual election in said city, 
to be held on Tuesday, April 2, 1889; that in pursuance 
thereto your relator was regularly placed in nomination 
by the republican city convention as a candidate for coun- 
cilman from the Fourth ward to fill the vacancy to be 
caused by the resignation of said Graham; that like can- 
didates to fill said vacancy were nominated by the demo- 
cratic and other political parties to be voted for at said 
forthcoming annual election; that on the first day of April, 
1889, Robert B. Graham filed with the mayor and council 
in open council meeting, then being duly and regularly 
held, the following resignation, to-wit: 

“To the Honorable Mayor and Council, Oity: I hereby 
tender my recignation as couucilman of the Fourth ward, 
to take etfect ut once. R. B. Gravam, 

“« Councilman Fourth Ward? 
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“Thereby creating a vacancy in the office of one of the 
councilmen from the Fourth ward for the period of one 
year to be filled at said general election; that it was gen- 
erally understood by all the legal voters of said city, and 
especially of the Fourth ward, that there was to be elected 
at the annual election to be held on the first Tuesday in 
April, 1889, a councilman from the Fourth ward of said 
city to fill the vacancy caused by said resignation, in addi- 
tion to other officers from said ward and said city to be 
elected for full terms; that in pursuance thereto the re- 
spective political parties printed and circulated generally 
at the pollsin the Fourth ward of the city of Lincoln, at 
said city election held on the first Tuesday in April, 1889, 
being the 2d day of April, 1889, tickets having placed 
thereon, in addition to regular candidates for full terms, a 
candidate for councilman from said ward to fill the vacancy 
caused by the resignation of said Graham ; that the total 
number of votes cast in the Fourth ward at said election 
were 829, of which your relator received 478 good and legal 
votes, being a majority of all the votes cast in said ward 
at said election, and was duly elected councilman to fill the 
vacancy caused by the resignation of said Graham, and then 
was, and ever since has been, ready to qualify aud perform 
the duties of said office ; that the votes with the poll books 
were duly returned to and filed with the city clerk of said 
city by the judges and clerks of election in said ward, and 
still remain on file with the said city clerk. 

“4, That notwithstanding the premises andthe fact that 
said Robert B. Graham, on the lst day of April, 1889, 
filed his resignation with the mayor and councilmen of 
said city, as stated in paragraph 3 hereof, the council, instead 
of accepting said resignation, over the objection of said 
Robert B. Graham, orally made in open council, referred 
the matter of the acceptance of said resignation to a com- 
mittee on elections and the city attorney ; that thereafter, 
and at said meeting on the lst day of April, 1889, said 
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Graham participated in the proceedings of the council and 
at a meeting held on the 8th day of April, before the re- 
organization and his installation as mayor, the said Graham 
again participated in the proceedings of said council, then 
believing that the acceptance of his resignation was essen- 
tial to his discharge from said office of councilman from 
the Fourth ward. At a meeting of the council held on the 
8th day of April, 1889, the resignation of said Graham, 
filed on the Ist day of April, 1889, was by resolution ac- 
cepted, without any report from the committee to which 
the same had been referred, and certain members of the 
council claiming that the said election of your relator 
on the first Tuesday in April, 1889, was invalid, because 
the resignation of Robert B. Graham had not formally 
been accepted until the 8th day of April, 1889, passed a 
motion or resolution directing the mayor to call a special 
election to fill the vacancy caused by the resignation of 
said Graham; that thereafter a special clection was called 
by Robert B. Graham, who had resigned as councilman 
and had then been elected and installed as mayor, to be 
held in the Fourth ward on Monday, the 22d day of April, 
1889 ; that ata republican caucus held by the legal voters 
of said ward on Saturday evening, the 20th day of April, 
1889, to nominate a councilman to fill the supposed va- 
cancy then existing and caused by the resignation of said 
Graham, your relator received the nomination for council- 
man from said Fourth ward to fill said vacancy, over the 
respondent W.S. Hamilton, who was also a candidate be- 
fore said caucus; that at the special election held on the 
22d day of April, 1889, in pursuance to said call, the de- 
fendant W. S. Hamilton received 195 votes, and your re- 
lator received 143 votes, and said W. 8S. Hamilton claims, 
by virtue of said election, to have been elected to fill the 
vacancy in the office of councilman of the Fourth ward of 
said city caused by the resignation of said Graham ; that 
at a regular meeting of the council held on Monday even- 
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ing, April 22, being the same day of said special elec- 
tion, the mayor and council of said city pretended to 
canvass the vote so cast for said W. 8S. Hamilton at said 
pretended special election held on April 22, 1889, and it 
was wrongfully found that said Hamilton was duly elected 
councilman from the Fourth ward of the city of Lincoln, 
and the clerk of said city thereupon issued to said Ham- 
ilton a certificate of election; that thereafter, and on 
Wednesday, the 24th day of April, 1889, said Hamilton 
pretended to take the oath of office as councilman from the 
Fourth ward of the city of Lincoln, before one Bell, a 
notary public, and filed with the said clerk of said city a 
bond as councilman from said Fourth ward. And not- 
withstanding the election of your relator at the regular 
annual election of said city held on the first Tuesday in 
April, 1889, the said W. S. Hamilton, on the 24th day of 
April, 1889, and from thence continuously hitherto, with- 
out any legal warrant or claim or right, intruded himself 
into said office of councilman from the Fourth ward, claim- 
ing the right to fill said vacancy, and has used and exer- 
cised, and still does unlawfully use and exercise, the office 
of councilman from the Fourth ward in said council of 
said city for the term of one year, aforesaid, in the place of 
your relator, and claims to be a councilman in the place of 
your relator, and to have, use, and enjoy all the rights, 
franchises, privileges, and emoluments of said office, to the 
damage and prejudice of said city of Lincoln and your re- 
lator, and also against the peace and dignity of the state of 
Nebraska. 

“5, Your relator charges the fact to be that at the time of 
holding said pretended special election on the 22d day of 
April, 1889, whereat the said W. 8. Hamilton claims to 
have been elected, no vacancy in the office of councilman 
from the Fourth ward of said city existed, said vacancy 
having theretofore been filled by the election of your re- 
lator at the regular annual election; that no authority 
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under the charter of said city, or in the statutes of the state 
of Nebraska, exists for the holding of a special election to 
fill a vacancy in the office of councilman in cities of the 
first class, and that the proceedings had and done in refer- 
ence to said special election are void and of no force or ef- 
fect in law, and he, the said Hamilton, acquired no rights 
to said office as councilman in consequence thereof, but is a 
mere intruder into said office.” 

The prayer was for judgment establishing the relator’s 
right to the office, and ousting the respondent therefrom. 
The cause is submitted on a general demurrer to the peti- 
tion. 

It appears from the allegations of the petition that 
one day prior to the annual municipal election of 1889, 
one R. B. Graltam, a councilman of the Fourth ward of 
the city of Lincoln, having one year yet to serve, filed 
with the mayor and council of said city, in open council 
meeting, his resiguation in writing, to take effect at once, 
which was not accepted until April 8, 1889. At the an- 
nual city election held the day following the filing of said 
resignation the relator received a majority of all the votes 
cast in said ward for the office of councilman to fill said 
alleged vacancy. The mayor and council, being of the 
opinion that no vacancy existed at the date of the holding 
of said annual election, for the reason that Graham’s resig- 
nation had not then been accepted, ordered a special elec- 
tion to be held in said ward on the 22d day of April, 
1889, to fill the vacancy caused by the resignation of said 
Graham. At this election the respondent received a ma- 
jority of all the votes cast, and a certificate of election was 
issued, He thereupon qualified and entered upon the dis- 
charge of the duties of the office. The respondent’s claim 
to the office is founded upon the result of said special elec- 
tion, while the relator bases his right upon the result of 
said annual election. 

It is contended by the relator that there is no authority 
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in law for filling the vacancy by special election. In our 
view it is not necessary to determine whether or not Hamil- 
ton isa de jure officer. He is a de facto officer at least, and 
is entitled to hold the same unless the relator shows he has 
a better title to the office. If the information was filed by 
the attorney general it would be different. Unless the pe- 
tition therefore states facts showing the right of the rela- 
tor to the office it does not state sufficient facts to constitute 
a cause of action, (State v. Stein, 13 Neb., 529.) 

In making our decision we shall lay out of view one of 
the questions presented by the record, viz., whether or not 
there was a vacancy in the office of councilman at the date 
of the annual municipal election held on the 2d day of 
April, 1889. Conceding as true the position claimed by 
the relator that the office became vacant on the Ist day of 
April by Graham filing his resignation, then the question 
presented by the record now submitted, which requires ex- 
amination and decision, is, Did the vacancy exist for such 
a length of time prior to the annual election that the re- 
lator’s election thereat would be legal? In other words, 
when a vacancy occurs in the office of councilman the day 
prior to the annual election, can it be filled by the voters 
at such election? 

We find but two provisions in the act of the legislature, 
under which the city of Lincoln was organized, relating 
to the filling of vacancies. The proviso clause to sec. 13 of 
chap. 14, Session Laws, 1889, page 156, reads as follows: 
“‘ Provided, That officers whose terms are unexpired shall 
hold their offices for the unexpired terms, and elections 
shall be made as vacancies occur.” Subdivision X XV of 
sec. 67, of the same act, confers upon the mayor and city 
council power to enact ordinances “To provide for remov- 
ing officers of the city for misconduct, whose offices are 
created and made elective by this act, and to provide for 
filling such vacancies as may occur in any elective office 
by appointment by the mayor, by assent of the council, to 
hold until the next general election.” 
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The last clause of the above quoted proviso to sec. 13 
simply authorizes the filling of vacancies by election. Said 
subdivision XX'V of sec. 67 empowers the mayor and 
council to provide by ordinance for the filling of vacancies 
in the elective offices of the city by appointment. It re- 
quires the passage of an ordinance for that purpose before 
a vacancy can be filled in that manner. It will be ob- 
served that neither of the above quoted sections provide 
how long prior to the annual city election a vacaney must 
occur in order to be filled thereat. We must, therefore, 
look to the general laws of the state in order to ascertain 
the intention of the legislature. 

Sec. 107 of the general election law provides that 
“Vacancies occurring in any state, judicial district, county, 
precinct, township, or any public elective office thirty days 
prior to any general election shall be filled thereat. * * * 
Vacancies occurring in the office of any police magistrate 
in cities where the unexpired term does not exceed one 
year shall be filled by appointment, but wacancies oc- 
curring in such office less than thirty days prior to any 
city election, and where the unexpired term exceeds one 
year, shall be filled by special election,” etc. By this sec- 
tion vacancies in any public elective office (with certain 
exceptions, which do not include councilmen) existing 
thirty days preceding the general election shall be filled 
at such election. This section does not conflict with any 
provision of the act which governs the city of Lincoln, and 
clearly applies to the filling of a vacancy in the office of 
councilman. That it does so apply is evident from the 
fact that it makes an exception as to the office of police 
magistrate. Graham’s resignation having been filed: but 
one day before the annual city election, the votes cast 
thereat for the relator were a nullity. 

The petition, therefore, fails to show that he is entitled 
to the office of which he claims to be unlawfully de- 
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prived. The demurrer is sustained and the proceedings 
dismissed. 
JUDGMENT ACCORDINGLY. 


THE other judges concur. 


E. P. Auuis v. Henry Newman, 
[Firep MakcxH 25, 1890. ] 


Bills of Exceptions: MisTaKE: Loss: FAILURE TO FILE IN TIME: 
ALLOWANCE For. A bill of exceptions was duly presented to 
the judge before whom the case was tried, and as no objections or 
amendments were offered thereto, and he was about to hold court 
in the county where the case had been tried, he carried the bill 
with him, and on arriving at the court room signed thesdme 
and left it on the lawyers’ table therein, one end of which seemed 
to be occupied with papers and records. One of the appellant’s 
attorneys coming into court, the judge stated to him that he had 
signed the billand left it on the table. The attorney, however, 
made oath that he did not understand the judge and did not 
know that the bill had been signed and returned. The bill was 
removed by some one and placed aniong the clerk’s papers and 
was covered up and found months afterwards by him, after dili- 
gent search. On a motion being filed to dismiss the appeal be- 
cause not taken in six months, held, that the judge, by signing the 
bill and leaving it where he did, evidently intended to place it in 
the care of the clerk, but in the multifarious duties of that officer 
at the opening of the term he had failed to file and take charge 
of the same, and that, therefore, the time while the bill was thus 
mislaid would be deducted from the time intervening between 
the rendition of the judgment and the filing of the transcript in 
the supreme court. 


Morron to dismiss, 
R. 8. Norval, and A. W. Agee, for the motion. 


J. H. Smith, and Hainer & Kellogg, contra, 
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MAXWELL, J. 


This case is submitted to the conrt on a motion to dis- 
miss the appeal for the reason that the same was not filed 
in this court within six months after the rendition of the 
judgment. The failure to file the transcript in this court 
within six months from the time the judgment was ren- 
dered is admitted, but as an excuse for such failure the 
appellants allege that without fault on their part the bill 
was mislaid, and that as soon as the same was discovered 
it was filed in this court. 

A large number of affidavits are filed in the case, from 
which it appears that the bill of exceptions was duly pre- 
pared and presented to the judge before whom the case 
was tried, and as no objections or amendments were offered 
to the proposed bill, and as he was about to go to Aurora, 
Hamilton county, to hold court, he carried the proposed 
bill with him, and on arriving at Aurora signed the same 
and left it on the lawyer’s table in the court room. A fter- 
wards, when one of the appellant’s attorneys came into 
the court room the judge called his attention to the fact 
that he had signed the bill and that it was then lying on 
the table. The appellant’s attorney, however, denies that 
he understood the language of the judge or that he knew 
that the bill had been signed and returned. How the table 
spoken of is connected with the clerk’s desk is not shown, 
but it is apparent from some of the affidavits before us 
that on one end of this table papers in certain cases were 
kept, and perhaps records. In some way that does not 
appear, but probably through the action of the sheriff or 
clerk, the bill in question was moved to that end of the 
table devoted to papers and records and the bill there 
seems to have been partially or wholly covered up by 
other cases, the clerk apparently not being aware that the 
bill was in his possession, After considerable delay and 
correspondence in regard to the bill, the clerk made a thor- 
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ough search of his office and found the bill as above set 
forth. From the evidence before us it is evident that the 
judge, on signing the bill, intended to place the same in 
the care of the clerk of the court, but that in the multi- 
farious duties incident to the opening of a term the clerk 
neglected to take charge of the bill and file the same in his 
office. The fault, therefore, was that of an officer of the 
court, and a party will not be permitted to suffer from his 
default. The time while the bill was thus mislaid, there- 
fore, will be deducted from the whole time from the ren- 
dition of the judgment to the filing of the transcript in 
this court, and such deduction being made, the transcript 
was filed within six months after the rendition of the 
judgment. The motion is therefore overruled. 


MorioN OVERRULED. 


THE other judges concur. 


JAMES D. RusseL, ET AL. Vv. ELLA Lonemoor. 
[FILED MaRcH 26, 1890.] 


1. Chattel Mortgage: BILt orf SALE In Form: FAILURE TO 
RECORD: ACTUAL Notice. A chattel mortgage in the form of 
a bill of sale, with a defeasance clause, given and received bona 
fide, though unfiled, held, valid as against subsequent mortgagees 
having actual notice thereof at time of taking their respective 
mortgages. 

: MUTILATION OF INSTRUMENT: ADMISSIBILITY IN EvI- 
DENCE. Where the holder of a chattel mortgage such as de- 
scribed above, through ignorance and good taith, without intent 
to defraud, tore the same in two parts, thus separating the grant- 
ing from the defeasance clause, and upon the trial presented the 
two parts as an entire instrument, held, that it was receivable in 
evidence. 

8. Instructions given and refused, held, rightly given and re- 
fused. 


14 
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Error to the district court for Johnson county. Tried 
below before Broapy, J. 


Clarence K. Chamberlain, D. F. Osgood, and A. M. 
Appelge, for plaintiff in error, cited: Bishop, Contracts 
{2d Hd.], sees. 745-7, 751-5; Duvis v. Henry, 13 Neb., 
497; Pereau v. Frederick, 17 Id., 117; Schofield v. Ford, 
56 Ia., 370; Gerrish v. Glines, 56 N.H., 9; 1 Wait, L. & 
Pr., 904; Abbott, Tr. Ev., sec. 31, p. 406; Gillespie v. 
Brown, 16 Neb., 461; Yerger v. Barz, 56 Ia., 77; Peters 
v. Ham, 62 Id., 656 ; Ward v. Watson, 24 Neb., 592; Fal- 
colt v. Crippen, 18 N.W. Rep. [Mich.], 392; Standard Pa- 
per Co. v. Freie Press Co., 30 Id. [Wis.], 298; Orippen v. 
Fletcher, 23 Id., 56 [56 Mich., 386]; Chicago Lumber Co. _ 
v. Fisher, 18 Neb., 334; Codlins v. Ayers, 16 O., 547; 
Hoagland v. Van Etten, 22 Neb., 684; Grimes v. Cannell, 
23 Id., 191. 


8S. P. Davidson, and S, D. Porter, contra, cited: Brooks 
v. Dutcher, 22 Neb., 644; Russell v. Rosenbaum, 24 Id., 
769; Harle v. Burch, 21 Id., 703. 


Coss, CH. J. 


The plaintiff below, on August 10, 1888, filed her peti- 
tion and affidavit for order of replevin against James D, 
Russell, alleging that on August 7, 1888, she held a special 
interest and ownership in one general stock of groceries, 
consisting of canned goods, sugars, teas, coffees, crackers, 
and such goods as are usually kept in a general grocery 
stock, being that formerly kept in the store of H. E. 
Brown, of Elk Creek, and in his store before the last date; 
that she is entitled to the immediate possession of said 
goods, and that her special ownership is based on a bill of 
sale executed by said Brown June 1, 1888; that said goods 
are worth $1,500, and are wrongfully detained by defend- 
ant to the damage of plaintiff $1,000. The affidavit, under 
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sec. 182 of the Code, for the order for delivery in replevin 
was made by W. H. Longmoor, as agent of the plaintiff, 
on August 10, 1888. On August 12, following, the de- 
fendant Russell answered in a general denial. On the 12th 
day of November, following, the several parties, A. B. 
Symns & Co., Noyes, Norman & Co., R. L. McDonald & 
Co., W. V. Morse & Co., and Hans P. Lau, appeared by 
attorney and represented that they each have an interest in 
the property described, and were made defendants with leave 
to answer, to all of which plaintiff excepted. On Novem- 
ber 13, following, the intervening defendants answered 
separately in general denials of the petition. 

There was a trial to a jury with findings for the plaint- 
iff, that at the commencement of this suit she was entitled 
to the immediate possession of the property in controversy 
and held a special ownership therein; that the value of 
her possession was $800, and the value of the property 
$855.54, and the amount of damages for the wrongful de- 
tention of the property by defendant $114.57, ‘as to which 
sum the plaintiff entered a remittitur except as to nominal 
damages of one cent. 

The defendant’s motion for a new trial was overruled 
and judgment entered on the verdict that the right of pos- 
session of the property was and is in the plaintiff, and that 
she recover damages for the unlawful detention thereof of 
one cent and the costs. To which the defendants excepted 
and assign fourteen grounds of error, which will be consid- 
ered in the order presented in the brief of counsel. 

There are two principal questions involved in this case. 
First, was the mortgage, or bill of sale, made by H. E. 
Brown to the plaintiff, made, delivered, and received in 
good faith, and was it known to the defendant James D, 
Russell when he received the chattel mortgage from said 
* Brown, upon which he took possession of the mortgaged 
goods. Upon these questions there is but little contro- 
versy. The chattel mortgage or bill of sale was executed 
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and delivered on the Ist day of June, 1888; the consider- 
ation consisted of two promissory notes, one for $325, 
dated May 12, 1888, due one day after date, the other for 
$550, dated June 1, 1888, and due one day after date. It 
appears from the testimony of both H. E. Brown and W. 
H. Longmoor, husband of the plaintiff, that these notes 
are renewals of like notes executed, one to said W. H. 
Longmoor, and the other to the mother of plaintiff, both 
for borrowed money, one year previous to the respective 
dates, and that the present notes were given, when re- 
newed, to the plaintiff for the convenience of the parties, 
No question of the real party in interest arises upon the 
transaction. It likewise appears that the chattel mortgage 
or bill of sale was executed and delivered for the purpuse 
of securing the notes at the date which it bears, and was - 
placed in the hands of the cashier of the bank, of which the 
defendant Russell was president, for safe keeping, and with 
the understanding between the parties that it was not to be 
filed for record unless it becamé necessary for the purpose 
of protection. 

Tt very clearly appears from the testimony of J. D. Rus- 
sell that he knew of the existence of this instrument before 
and at the time of the execution of the chattel mortgage 
from H. E. Brown to him, and that the occasion of his 
taking the last named mortgage was his hearing that the 
bill of sale to the plaintiff had been, or was about to be, 
filed for record. He then demanded a mortgage from 
Brown, which was given, and he then placed it in 
the hands of an agent to be placed on file if the bill of 
sale to plaintiff had been filed, otherwise to withhold it 
from the files. 

The bill of sale to plaintiff did not embrace the entire 
stock of H. E. Brown, but only “one general stock of gro- 
ceries, consisting of canned goods, sugars, teas, coffees, 
crackers, and such goods as are usually kept in general 
groceries stock,” and valued at fifteen hundred dollars, 
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while Brown’s stock, in store, also contained dry goods, 
clothing, and general merchandise and was of the value of 
over four thousand dollars. Russell’s mortgage, afterwards 
given, covered Brown’s entire stock and bore date the 9th 
day of August, 1888. Onthe same day Russell demanded 
of Brown the possession of the entire stock of goods and 
the store, which was surrendered to him, also one of the 
keys to the store. He also demanded of W. H. Longmoor 
the key to the store which he had, he being at the time a 
clerk employed by Brown in the store, which Longmoor 
for the purpose of protecting plaintiff’s interest in the 
goods covered by the bill of sale, refused to give up; but 
it seems that the agent whom Russell placed in charge 
of the store succeeded in excluding Longmoor. Hence 
the replevin suit, which was commenced on the 10th 
day of August, 1888, was served, and the goods replevied 
the same day. 

The chattel mortgages of defendants other than Russell 
were executed after the taking of possesston of the goods 
by Russell and before the replevin. 

There was an effort made upon the trial by the interven- 
ing defendants to show that Russell was in the possession 
of the replevied goods for them as well as himself at the 
time of the replevin, but in this I think they substantially 
failed, And had they succeeded, I doubt that such proof 
would have materially aided them. They all had knowl- 
edge, or notice, through their attorneys and agents, if not 
otherwise, of the bill of sale of the plaintiff at the time 
they received their respective liens, and in addition to this 
it is probable that, by the act of intervening in the suit 
against Russell, they burdened themselves with his knowl- 
edge of the right of the plaintiff. [come to the conclu- 
sion, therefore, that it was not necessary that the bill of 
sale should have been recorded, but that it was admissible 
in evidence as to all the defendants without recording. 
But counsel for the plaintiff in error urge in the brief, in 
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addition to the question of admissibility, that by reason of 
the tearing or separating into two parts by the plaintiff, or 
some person for her, of the bill of sale it was rendered of 
none effect. That this part be understood I copy the bill of 
sale : 


“J, H. E. Brown, hereby sell and convey unto Mrs, Ella 
Longmoor the following described property, to-wit: One 
general stock of groceries, consisting of canned goods, 
sugars, teas, coffee, crackers, and such goods as are usually 
kept in general groceries stock, valued at fifteen hundred 
dollars, and I do hereby acknowledge the receipt of pay- 
ment in full. 

“Dated at, Elk Creek, Neb.,this 18th day of June, 1888. 

“Tn the presence of H. E. Brown. 

“S, F. Houmss.” 


“JTtis hereby agreed by and between Mrs. Ella Long- 
moor and H. E. Brown that the above bill of sale is only 
to be used in case of protection and if two certain notes 
are not paid. One note for $325, dated May 12, 1888, and 
one note for $550, dated, June 1, 1888, be paid on or before 
one year from this date together with interest at ten per 
cent from date, then this bill of sale to be null and void and 
~ to be returned to the said H. E. Brown. 

“ ELLA LONGMOOR. 
“TH. E. Brown.” 


In this condition the bill of sale was placed in the hands 
of an officer of the bank for safe keeping, as before stated. 
Afterwards, on August 7, 1888, the husband of the plaint- 
iff obtained possession of the instrument, and, at his ve- 
quest, the bank officer with whom it was Jeft tore it in two 
parts just below.the signature of H. E. Brown, first in the 
instrument, and leaving the lower part, or defeasance clause 
as it is termed by counsel, in the bank, took the upper part 
away. These two pieces of writing were brought together 
and presented as evidence of the entire instrument. Upon 
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presenting it to the court no concealment was made, or 
attempted, of the fact that it had been separated. Both 
Holmes, the person who separated it, and Longmoor, at 
whose instance it was done, were on the stand as witnesses 
and were cross-examined, and no evidence of fraudulent 
intent on the part of either of them was discovered. They 
evidently understood that it was, in fact, two instruments, 
as the signature of H. E. Brown being to both parts of it, 
would seem to indicate that the parties so understood the 
fact at the time of the execution of it. 

It appears that Longmoor, desiring to place that part 
which he understood to be the bill of sale upon record, and 
not conceiving it expedient to record the part he con- 
sidered the contract, caused the instrument to be divided 
and separated as it was. It is very clear that the record- 
ing of that part of the instrument, so recorded, was of no 
effect for the purpose of giving notice, but it by no means 
follows that the separation of the instrument had any ef- 
fect upon its legality, or of the notice which any party had 
of its existence, as originally executed; or that it could not 
be restored to its original condition and introduced in evi- 
dence between the plaintiff and parties charged with such 
notice. Neither is there any eyidence of fraudulent intent 
on the part of the plaintiff, or her agent, in causing such 
separation, especially against any party to the present 
action. 

We are cited to various precedents of the fraudulent 
alteration of promissory notes, and other written instru- 
meuts, but to none which treats the question involved here; 
nor have I been able to find a case strictly precedent. 
Doubtless, had not both parts of the instrument been be- 
fore the court at the trial, neither part of it, separately, 
shonld have been permitted to go to the jury, but I know 
of norule which would prevent the two parts restored and 
united, or in a condition to be so, to be allowed to go to 
the jury as a whole instrument. 
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The instructions of the court, which appear to have been 
given of its own motion, are full and impartial, and cover 
the entire case. The ninth instruction presented by the 
defendants, and the refusal of which by the court is com- 
plained of in the brief, is as follows: 

“You are instructed that if, from the evidence, you be- 
lieve that the plaintiff, Ella Longmoor, is only interested 
in this action to the extent of a part of the sum sued for, 
and that the balance thereof belongs, or did belong, to 
parties not in this suit, then you will find what the amonnt 
of plaintiff’s interest actually is. You will deduct this 
from what you find the value to be of all goods which you 
believe the plaintiff is actually entitled to, if any, and for 
the value of the remainder you will find for the defend- 
ants.” 

There is evidence to the effect that a portion of the 
money expressed in the two notes from Brown to the 
plaintiff, for which the bill of sale was given, was, or had 
been, the money of the husband and of the mother of the 
plaintiff, but that the same was actually advanced and lent 
to Brown by the plaintiff, and he recognized it as her 
money, and executed the notes therefor, and gave the bill 
of sale to secure it, together with the principal part of the 
money, which was in fact hers. No question of the own- 
ership of the money therefore arises in this case, or could 
arise as between these parties, none of the defendants being 
creditors of either the husband or the mother. 

That part of the brief directed to the recording or want 
of recording of the bill of sale, or chattel mortgage, as it 
has been termed, will not be further considered, as the 
plaintiff’s right to recover is beyond and independent of 
the recording of that instrument. There is no evidence in 
the case as to any nnderstanding between the plaintiff and 
Brown to the effect that he should go on and dispose of the 
goods in the ordinary course of trade after the giving of 
the bill of sale. Neither are the defendants in a condition 
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to raise such question, even if there were evidence to sus- 
tain it, as it does not appear that any of the indebtedness 
arose after the date of the bill of sale. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


JoHn Hersison v. Eviza J. TAYLOR, 


[FILED MARcH 26, 1890.] 


1. Bill of Exceptions: Essex11aL on REVIEW. In a record 
without pleadings in which it appeared from a journal entry of 
the judgment that the plaintiff’s cause of action arose from de- 
fendant’s live stock trespassing upon cultivated ground and the 
defendant’s answer an award of arbitrators, under the herd law, 
as a bar to the action, held, that a bill of exceptions exhibiting 
the evidence on which the judgment was rendered was required 
to review it. 


: STIPULATION OF Facts INSUFFICIENT. Where a stipu- 
lation of facts between the parties to a trial in the district court 
is presented without a bill of exceptions, this court will not ac- 
cept it as the whole of the evidence upon which the findings and 
judgment of the court below were predicated unless it is brought 
up on a proper bill of exceptions. 


2. 


Error to the district court: for Franklin county. Tried 
below befove Gasin, J. 


H. Whitmore, and E. W. Metcalf, for plaintiff in error. 


No appearance contra. 


Coss, Cu. J. 


In the court below the plaintiff alleged that two steers, 
the property of the defendant, while at large entered upon 
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her land and did damage to the amount of $14. The 
answer of defendant sets up an arbitration and award in 
bar of the action. There was a trial to the court, without 
a jury, on the following stipulation of facts: 

1. On April 17, 1887, the plaintiff impounded two 
calves of the defendant while trespassing on plaintiff’s 

‘ cultivated land. 

2. Notice of the taking up of the calves was served 
upon defendant by plaintiff on April 18, 1887, as required 
by the herd law. The plaintiff selected John Elly as her 
arbitrator, and the defendent selected O. B. Furbush as his 
arbitrator. 

3. On April 19, following, Furbush examined the 
damages, as shown by the plaintiff, and on the next day 
Elly examined the damages, as shown by plaintiff, done 
by the calves to plaintiff’s property, for which they were 
then impounded. On the 22d, following, the arbitrators 
met one-half mile from where the damage was done, and 
agreed upon their award. Neither party was present, nor 
knew of the meeting of the arbitrators, nor waived their 
being sworn, nor had either party objected to an assess- 
ment without their being sworn. No award was then 
made in writing, but the arbitrators there agreed that 
whichever should first see the parties should notify them 
of the award, which was one dollar. On the 25th, follow- 
ing, the arbitrators reduced their award to writing, signed 
and delivered it to the plaintiff, who then said that if the 
award suited her it was all right, but if it did not suit her 
it would be otherwise. After reading the award she said 
she would not stand by it, because the arbitrators were not 
sworn. 

4. The defendant then offered the plaintiff the award, 
$1, and sixty cents for keeping the calves, which were re- 
fused, but the plaintiff offered to accept $3, which the 
defendant refused to pay. 

5. Prior to the examination of April 19 defendant 
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offered the plaintiff $2 for damage by his calves, and of- 
fered to deposit $6 with the arbitrators, for the payment of 
such award as might be found, but the plaintiff refused to 
deliver up the stock. 

6. After the plaintiff refused to abide by the award, or 
to deliver up the calves, she commenced snit for the dam- 
ages done by the calves, and prosecuted it to judgment. 
After she commenced her action the defendant replevied 
the calves and has possession. Ilis damages by reason of 
detention were nominal, and the value of the calves was 
$6 each. 

On December 21, 1888, judgment was rendered in the 
district court for the plaintiff for $3 damages, and her 
costs in the justice’s court, and subsequent costs ; the de- 
fendant’s motion for a new trial being overruled, to which 
the defendant excepted on the record, he now assigns the 
following errors : 

The finding of the court is not sustained by the facts or 
by the law. 

There are brought up in this case the petition in error 
and the transcript of the judgment and motion for new 
trial in thedistrict court. Neither the pleadings nor a bill 
of exceptions are before us. To this record is attached a 
stipulation of facts entered into by the attorneys of record 
in the district court. The stipulation is supposed to have 
taken the place of evidence upon the trial below, and upon 
it the judgment is founded. That evidence cannot be ac- 
cepted by this court without a bill of exceptions, settled in 
due form, as provided by statute. There being none, the 
court is without the criterion of passing upon the ques- 
tions raised by the plaintiff in error in his brief. 

The judgment below is therefore affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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J.S. Brray v. J. F. Townsenp. 
[FILED MaRcH 26, 1890.] 


1. Replevin: DESCRIPTION OF PROPERTY. The matter in dis- 
pute is whether or not two bay mares, named “Kit” and 
“ Jule,’ were in controversy in an action of replevin, it being 
contended by the plaintiff that he never took possession of 
them under the writ, and for that reason the defendant could 
not havea return thereof. Held, That although the mares in 
question were not described in the petition by the names stated, 
yet they were properly described therein as ‘‘two bay mares 
five years old.’? 


2. Review: TrrAL To CourT: EvipENcE. Where a jury is 
waived and the cause tried to the court, the objections to evi- 
dence will not be ground for the reversal of the judgment, pro- 
vided the judgment is based on lawful and proper evidence. 


Error to the district court for Johnson county. Tried 
below before CHAPMAN, J. 


R. W. Sabin, for plaintiff in error, 
S. P. Davidson, contra. 
MaxweEtt, J. 


This is an action of replevin bronght by the plaintiff 
against the defendant to recover the possession of “ two 
bay mares about ten years old; one ‘bay mare about seven 
years old; one bay mare nine years old, and one bay 
horse about six years old; one horse mule, seven years 
old; a bay yearling colt (horse), one year old; one bay 
mare (mule), one year old; one bay mule, one year old; 
one black horse mule, one year old; one sorrel mare, six 
years old; one black mare, eight years old; two bay mares, 
five years old; one black horse mule, one year old.” 

The answer is a general denial and a claim on behalf of 
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the defendant that he was entitled to the possession of said 
property by virtue of a chattel mortgage. There is also an 
answer of the receiver in the case of Wishart v. Hughes, 
which need not be noticed. There is also a disclaimer by 
Townsend of “all right of property or right of possession 
in and to all the property in controversy herein, except two 
mares called ‘Kit’ and ‘Jude,’ or ‘Jule;’ one black horse 
about nine years old, and one certain bay horse called 
‘Frank.’” 

On the trial of the cause a jury was waived and the conrt 
found the facts as follows: “For the defendant Townsend 
generally, as to the black horse, and two bay mares called 
‘Kit’ and ‘Jule,’ in controversy ; that the value of said 
defendant’s possession then was $300; that the value of 
said black horse and two bay mares then was $300; and 
at the commencement of this suit said black horse and two 
bay mares were taken under the order of replevin herein 
from defendant Townsend, and have been delivered there- 
under to plaintiff, who has since wrongfully detained the 
same. The court further finds plaintiff was entitled to pos- 
session of the bay horse called ‘ Frank,’” ete. 

Tt is claimed on behalf of plaintiff that two bay mares 
named ‘Kit’ and ‘ Jule’ were not in controversy in the ac- 
tion, and the defendant did not have possession of them and 
the plaintiff did not take possession of them, and for that 
reason the defendant was not entitled to a return thereof. 
It is true that bay mares of the names stated are not so de- 
scribed in the petition. There is the description, however, 
“two bay mares five years old,” which, so far as we can 
see from the testimony, applies to the animals in dispute. 
While there is some conflict in the testimony on this point 
it is evident that these are the mares named, and the evi- 
dence is sufficient to sustain the judgment of the court 
below. 

The second objection is to the introduction in evidence 
of the copy of a book entry between Wishart and Hughes; 


222 NEBRASKA REPORTS. [ Vou. 29 


Lewis v. Connolly. 


but this being a trial to the court alone, error cannot be 
predicated on the mere admission of evidence, the pre- 
sumption being that the court based its decision upon law- 
ful and competent evidence, and where it is evident, as in 
this case, that the judgment is fully supported by such evi- 
dence it will not be disturbed. 

The judgment is therefore affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


ALFRED Lewis v. THomMas CoNNOLLY, 
[FILED MaRrcH 26, 1890. ] 


1. Replevin: Petition in Lieu oF AFFIDAVIT. Where a peti- 
tion in an action of replevin contained nearly all the allegations 
required in the affidavit prescribed by section 182 of the Code, 
and was verified upon the belief of the plaintiff and filed in the 
clerk’s office and a writ of replevin issued thereon, the writ is 
voidable and not void, and the court, upon such terms as may be 
just, may permit an affidavit in proper form to be made and filed 
as of the date of the commencement of the action. 


2. Instruction set out in the opinion, held, not sufficiently compre- 
hensive to snbmit all the testimony to the jury. 


Error to the district court for Cherry county. Tried 
below before Norris, J. 


M. F. Harrington, for plaintiff in error, cited: Wells, 
Replevin, sec. 651. 


J. Wesley Tucker, contra, cited: Bradwell v. Stubbert, 17 
Neb., 488; Gurney v. Gurney, 38 O. St., 658; Wells, Re- 
plevin, secs. 113, 115, 654; Sutro v. Hoile, 2 Neb., 191; 
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Uhl v. Rau, 13 Id., 357; Scheble v. Jordan, 1 Pac. Rep., 
121; Singer Mfg. Co. v. Sammons, 49 Wis., 316; Seeley v. 
Garey, 5 Atl. Rep., 666. 


MaxweELt, J. 


This is an action of replevin brought by the defendant 
in error against the plaintiff in error, who is coroner of 
Cherry county. It appears from the record that one James 
Connolly had been engaged in the mercantile business in 
Cherry county and was indebted to one John J. McCofferty 
in a considerable amount, and being so indebted he sold, or 
at least professed to sell, all his stock and book accounts to 
his father, the defendant in error. McCofferty thereupon 
caused an attachment to be issued and levied on said goods 
as the property of James Connolly, whereupon the defend- 
ant in error regained the possession of the same by re- 
plevin. On the trial of the cause the jury returned a ver- 
dict in favor of the defendant in error, finding the right of 
property and the right of possession thereof in his favor, 
and a motion for a new trial having been overruled judg- 
ment was entered on the verdict. 

The first objection of the plaintiff in error is, that there 
was no affidavit for replevin, A large number of affida- 
vits were filed in this case to show that an affidavit as re- 
quired by the statute had been filed, but was Jost. Other 
affidavits and evidence in the case, however, show pretty 
conclusively that no such affidavit was filed, and the de- 
fendant in error contends in his brief that the petition and 
oath thereto contain all that is necessary, 

The petition and verification thereof are as follows: 

“The above named plaintiff complains of the above 
named defendant, and for cause of complaint and action 
says: That he is the owner of and entitled to the imme- 
diate possession of the following described goods, wares, 
merchandise and chattels, now being in said county of 
Cherry, and thus particularly described, to-wit, of the 
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value of $5,903.23; that the said defendant wrongfully 
and unlawfully detained the said goods and chattels from 
the possession of the said plaintiff, and has detained the 
same as aforesaid for the space of three days, to plaintiff's 
damage in the sum of $500; that said goods were not 
taken on execution on any order or judgment against said 
plaintiff, or for the payment of any tax, fine, or amerce- 
ment assessed against him, or by virtue of any order of 
delivery issued under the chapter of the Code of Civil 
Procedure providing for the replevin Of property, or on 
any other mesne or final process issued against the said 
plaintiff. 

“Wherefore the said plaintiff prays judgment against 
the said defendant, that he, the said defendant, du return to 
the said plaintiff the said goods and chattels so unlawfully 
detained, and for the said sum of $500, his damages, so as 
aforesaid sustained by reason of said unlawful detention, 
or for said sum of $5,903.23, the value of said property, 
with damages as aforesaid, in case it shall be found that a 
return thereof cannot be had. 
“Tue State or NEBRASKA, 

CuEerry County, 

“Thomas Connolly, being first duly sworn, on his oath 
says that he is the plaintiff in the above entitled action, 
and knows all the facts set out in the aforegoing petition; 
that he has read the foregoing petition, and that the facts 
therein set forth are, as affiant believes, true. 

“THOMAS CONNOLLY. 

“Subscribed in my presence, and sworn to before me 
this 8th day of August, A. D. 1887. 

, “Gro. T. FIsHEr, 
“Clerk District Court.” 

The verification is upon the belief of the affiant. He 
does not swear positively that the facts stated in the petition 
are true, but that he believes that they are true. Such an 
affidavit is not sufficient to justify the issuing of a writ of 


\ ss 
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replevin. The statute authorizes the granting of the writ 
only when there shall be filed in the office of the clerk an 
affidavit of the plaintiff, his agent or attorney, showing: 
“Ist. A description of the property claimed. 2d. That 
the plaintiff is the owner of the property, or has a special 
ownership or interest therein, stating the facts in relation 
thereto, and that he is entitled to the immediate possession 
of the same. 3d. That the prdperty is wrongfully de- 
tained by the defendant. 4th. That it was not taken in 
execution on any order or judgment against said plaintiff; 
or for the payment of any fine, tax, or amercement assessed 
against him, or by virtue of an order of delivery issued 
under this chapter, or any other mesne or final process is- 
sued against him; Provided, That such affidavit may omit 
the first and last clause of this subdivision and in lieu 
thereof show that the property was taken in execution on 
a judgment or order other than an order of delivery in 
replevin, and that the same is exempt from such execution 
or attachment under the laws of this state.” In other 
words, the affiant must swear positively to the facts re- 
quired. The verification of a petition or other pleading 
is merely to require good faith on the part of the pleader. 
It is an appeal to his conscience to prevent allegations 
which he knows or believes to be untrue. 

Where it is sworn to positively, no doubt a pleading in 
a proper case may perform the office of a pleading and 
also of an affidavit, but it cannot do so where the oath is 
upon mere belief. The reason for this is so apparent that 
it need not be stated. The affidavit, however, was not 
void, but merely voidable. It was on file properly sworn 
to as a petition and was regarded by the clerk as sufficient. 
It differs from a case where no oath was on file. In the 
latter case the court would have no jurisdiction, while in 
the former, there being an imperfect oath, the court has 
jurisdiction, and may, upon such terms as may be just, 
permit an amended affidavit to be filed to relate back to 

15 
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the time of bringing the action. The court, therefore, 
should have sustained the objections to the affidavit and 
permitted a new one to be filed. 

"The testimony in the case is not of a very satisfactory 
character. It was taken largely, even in the direct exam- 
ination of the witnesses, by leading questions—in effect, 
putting answers into their mouths. This is a very unsat- 
isfactory way of arriving at the facts in a case, but no 
objection seems to have been made on that ground, 

The question involved is the good faith of the sale of 
the property in question by the son James Connolly to his 
father. The testimony of the father tends to show that he 
acted in the utmost good faith, and mortgaged his own 
property to aid his son in conducting his business; that 
after executing a mortgage to a loan company, through a 
bank either at Valentine or in Holt county, it retained 15 
per cent for effecting the loan, and hence that there still 
remained unpaid a portion of the debts of his son, which 
he had assumed. 

As there must be a new trial we will not comment on 
the evidence at length. The fourth instruction is as fol- 
lows: “The jury are instructed that a person who is in- 
debted and unable to pay all his debts in full has a right 
to prefer one or more to the exclusion of all others of his 
creditors, and in the payment of a bona fide indebtedness 
to one of his creditors a debtor may exhaust the whole of 
his property so as to leave nothing for the other creditors, 
who are equally meritorious, and, in this case, if the jury 
believe from the evidence that the sale of the property in 
question was made by James Connolly to plaintiff in good 
faith, to pay abona fide indebtedness at that time owing by 
said James Connolly, the plaintiff, they should find a ver- 
dict for plaintiff.” 

No doubt a debtor who is unable to pay his debts in full 
and who acts in good faith may pay one of his creditors 
in full provided such creditor receives no more than will 
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satisfy the claim. To that extent therefore the instruction 
was correct, but the evidence shows that Thomas Connolly 
gave his own note to James for a portion of the purchase 
price, and the real facts as they existed were not submitted 
to thejury. The instruction, therefore, was not applicable 


to the testimony. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


A. L. BAKER v. PETER MEISCH ET AL. 
[FILED MarcH 26, 1890.]} 


1. Lease: Lis PenpENS: TRESPASS NoT PROVED. One P., claim- 
ing to be the owner of certain real estate, leased a portion of 
the same to M. & M. for the manufacture of brick. M. & M. 
thereupon commenced to manufacture brick thereon, and after- 
wards were notified by one B. that he claimed the land as his and 
notified them to stop work, which they did not do. It appeared 
that P. had an action then pending for the specific performance 
of an alleged contract for the Jand, and the brick in dispute were 
all made while that action was pending. There is no proof that 
M. & M. acted in bad faith. The nature of P.’s claim does not 
appear, but jadgment was on the final hearing rendered against 
him. Held, That the proof failed to show that M. & M. will- 
fully trespassed on the land in question, and manufactured brick 
therefrom. 


2. Injunction: VIoLATION: UNDERTAKING. Where it is sought 
to prove that certain acts of a party enjoined were in violation 
of an injunction, it must appear that an undertaking was given 
as required by law. 

3 Accession: TRESPASS: TRANSFORMATION OF PROPERTY. The 


doctrine of accession of property applies where one has willfnlly, 
as a trespasser, taken the property of another, and altered it in 
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substance or form by his own labor. Where, however, the appro- 
priation was through a mistake of fact, and labor has been ex- 
pended upon it which converts it into something very different 
from the original article and greatly increases its value, and the 
value of the original article is insignificant in comparison with 
the new product, the title to the property in its converted form 
will pass to the person who has thus expended his labor, the orig- 
inal owner to recover the value of the original article. 


Error to the district court for Dakota county. Tried 
below before Norris, J. 


Bailie & Sisson, and Fair & Evans, for plaintiff in error: 


Defendants admit in the stipulation that they willfully 
entered upon plaintiff’s premises; hence they could ac- 
quire no rights to the bricks manufactured thereon. (2 
Kent, Com., 363; Betts v. Lee, 5 Johns. [N. Y.], 348 [4 
Am. Dec. 368]; Curtis v. Groat, 6 Johns. [N. Y.], 168; 
Silsbury v. Mc Coon, 3 N. Y.,379; Wells on Replevin, secs. 
79, 80, 81, 89, 567; Nesbitt v. St. Paul Lumber Co., 21 
Minn., 491; Jl. & St. L. BR. Co. v. Ogle, 92 Tll., 353; Sny- 
der v. Vauz, 2 Rawle [Pa.], 453; Freeman v. Underwood, 
66 Me., 229; Stuart v. Phelps, 39 Ia., 14; 2 Schouler on 
Per. Prop., 37; Hyde v. Cookson, 21 Barb. [N. Y.], 104; 
Breckenridge v. Holland, 2 Blackford [Ind.], 377 ; Brown 
v. Sax, 7 Cow. [N. Y.], 97; Spicer v. Waters, 65 Barb. 
[N. Y.], Hiliott v. Powell, 10 Watts [Pa.], 234, 453; Wey- 
mouth v. Chicago & N. W. BR. Co. 17 Wis., 567; Jeffries e. 
Great Western R. Co.,34 E. L. & Eq.,122; Davis v. Kasley, 
13 Tl, 198; Cooley on Torts, 55, 56; Miller v. Clark, 23 
N. W. Rep., 35; Isle Royal Mining Co. v. Hertin, 37 Mich., 
332; McLean v. Bovee, 24 Wis., 295; Parker v. Storts, 15 
O. St., 352; Kimball v. Lohmas, 31 Cal.,158.) Defendants 
had actual and, through the pendency of the suit, con- 
structive notice of plaintiff ’s rights, and are bound thereby. 
3 Pomeroy, Kq. Jur., secs. 591, 595; Wade, Notice, secs. 
67, 338, 341, 344, 347; Orocker v. Crocker, 31 N. Y., 507 ; 
Wooster v. Sherwood, 25 Id., 278 ; AlcAnelly v. Chapman, 
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18 Tex., 198; Saltus v. Everett, 20 Wend. [N. Y.], 267.) 
Property may be reclaimed in an altered state, and from 
third parties innocent purchasers. (Wade, Notice, secs. 74, 
75, 76.) 


Jay Bros., contra: 


It is an unjust rule which makes defendants lose all the 
labor by which comparatively worthless clay was trans- 
formed into a valuable commodity. Such a doctrine is not 
sustained by the better authorities, even in the case of will- 
ful trespassers. (Single v. Schneider, 30 Wis., 570; Win- 
chester v. Craig, 338 Mich., 206; Northrup v. McGill, 27 
Id., 238; Warren v. Cole, 15 Id., 271; Il. & St. L. R. 
and Coal Co. v. Ogle, 82 Ml., 627; McLain Coal Co. v. 
Long, 31 Id., 359; Robertson v. Jones, 71 Id., 405; Whit- 
field v. Whitfield, 40 Miss., 366; Tuck v. Moses, 58 Me., 
461; Brown v, Sax,7 Cowen [N. Y.], 95; Single v. Schnei- 
der, 30 Wis., 570; Weymouth v. Chicago & N. W. RB. Co., 
17 Wis., 567; Herdic v. Young, 55 Pa. St.,176; Railway 
Co. v. Hutchins, 32 O. St., 571.) Recovery is limited to the 
value of the clay at the time of its removal from the realty. 
(Forsyth v. Wells, 41 Pa. St., 291; Herdic v. Young, 55 
Id., 176; Goller v. Fett, 30 Cal, 482; Coleman’s Appeal, 
62 Pa, St., 278; Foote v. Merrill, 20 Aes R., 151 [60 N. 
H. , 490], 


MaxweE Lt, J, 


This is an action of replevin brought by the plaintiff 
against the defendant to recover the possession of 150,000 
brick of the value of $6.50 per M upon the ground that 
they had been manufactured from clay belonging to the 
plaintiff and that the defendant Meisch willfully and 
wrongfully appropriated said clay. The case was tried 
upon a stipulation of facts as follows : 

“Ist. That the plaintiff, A. L. Baker, is the absolute 
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owner in fee simple of the north ten acres of lot 3, section 
21, township 29, range 9 east, in Dakota county, Nebraska, 
from and on which the brick in question were manufact- 
ured and burned by the defendant, Peter Meisch, Rosa 
Meisch, and John Marshall, and that the said A. L. Baker 
has been the owner of said premises since the 25th of 
June, 1887, 

“2d. That the brick in question, as replevied by the 
plaintiff from the defendants, aggregated 150,000, and were 
at that time, and are now, of the value of $6.50 per M 
brick, and were manufactured by the defendants during the 
months of June and July, 1888, upon and from the clay 
and materials of the premises aforesaid then belonging to 
the plaintiff. 

“3d. That said defendants Meisch and Marshall had. 
entered upon said premises by virtue of a pretended lease 
from one E. C. Palmer, who never owned or had a right 
to lease the same; but who claimed to the defendants that 
he was the owner of the same, and claimed right to the 
same under the terms of a contract he claimed to have en- 
tered into between himself and one J. M. Moan, who was 
his partner in the real estate business at South Sioux City, 
Neb., near the land above described, and who claimed to 
be the agent of one Edward Croak, a tormer owner of said 
premises, and that the said E. C. Palmer had brought an 
action in the district court of said county against said 
Croak to compel the specific performance of said alleged 
contract; which action was begun in May, 1887, and was 
finally adjudicated and decided in favor of the defendant, 
the said Edward Croak, and against the plaintiff, E. C. 
Palmer, on the 18th day of Sept., 1888, the costs having 
been paid by the said Palmer and the time for appeal 
passed, but that the said suit was pending at the time that 
the brick in question were made by the defendants. 

“4th, That at the time the said defendants Meisch and 
Marshall entered upon said premises, they were notified by 
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the owner thereof that the land described did not belong 
to Palmer, the lessor to them; that the defendants pro- 
ceeded to manufacture brick thereon, and that on the 29th 
day of November, 1887, the plaintiff, who was then the 
owner in fee of said premises, brought an action in the 
district court of said county against the defendants Meisch 
and Marshall to enjoin them from further trespassing upon 
said premises and from manufacturing brick thereon or 
therefrom, and that on the 29th day of December, 1887, 
the judge of said court, after hearing the evidence on part 
of the plaintiff and defendants, made an order enjoining 
said defendants from further trespassing upon said prem- 
ises for the purpose of manufacturing brick thereon, which 
order was duly served upon the defendants. 

“Sth. That said defendants not regarding said order of 
injunction, but while it was still pending, willfully pro- 
ceeded to manufacture the brick in question as aforesaid; 
that on the 21st day of September, 1888, the defendants 
made a bill of sale of the brick in question to the*defend- 
ant, John Arensdorf, which bill of sale plaintiff and de- 
faidants are permitted to introduce evidence upon and 
inquire into the same as though it had not been referred 
to in this stipulation, the question of the bona fides of the 
purchase made by the said Arensdorf, and the question of 
notice to the plaintiff’s rights at the time of purchase be- 
ing alleged by the defendants and contradicted by the 
plaintiff herein. 

“6th. That this action was begun ates the date of the 
alleged bill of sale, and that the proceedings on the part of 
the plaintiff in regard to the petition, affidavit, bond, de- 
mand on the defendants, and service by summons, and 
every other needful step has been regular and according to 
law on the part of the plaintiff and the defendants to this 
action.” 

In the petition for an injunction against the defendants 
we find the following allegations : 
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“Comes now the plaintiff and as cause for relief states 
to the court: 1st. That prior to the 23d day of May, 1887, 
Edward Croak was the owner in fee of the following de- 
scribed premises, to-wit, the N. 10 acres of lot 3, section 
21, township 29, range 9 east, in Dakota county, Ne- 
braska, said land being a strip of uniform width along the 
north side of said lot. 

“2d. That on the 23d day of May, 1887, Edward 
Croak conveyed to F. L. Gilbert all his right, title, and 
interest in and to the above described premises by war- 
ranty deed, which will more fully and at large appear by 
reference to the records of Dakota county in deed book R, 
page 37, the said F. L. Gilbert entering into immediate 
possession of said land and remaining in possession of the 
same until the 25th day of June, 1887; that on or about 
the 30th day of May, 1887, the said F. L. Gilbert ap- 
pointed Eugene R. Sissons as his attorney in fact for the 
care and management of said land, which power of attor- 
ney is a maiter of record, as will at large appear by refer- 
ence to the records of said county in miscellaneous record 
A, page 383, and that the said Eugene R. Sissons took 
possession of said land and remained in continuous posses- 
sion until said Gilbert disposed of the same. 

“4th. That on or about the 25th day of June, 1887, F. 
L, Gilbert, by good and sufficient warranty deed, conveyed 
to A, L. Baker the lands above described, which deed is 
recorded in the record of Dakota county, in deed book R, 
pages 217 and 218, the said A. L. Baker entering into im- 
mediate possession, and by his regular appointed agent 
Eugene R. Sissons has continued in possession up to the 
present time. 

“Sth. That on or about the 27th day of June, 1887, an 
action was begun in the district court of Dakota county to 
adjust the alleged disputed title to the lands above described, 
which action is still pending in said court. 

“6th. That after the commencement of the aforesaid ac- 
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tion, and while the said F. I.. Gilbert was in possession 
of said land, Peter Meisch and John or Jean Marshall, 
without any color of title or show of right, entered upon 
said lands and erected the fixtures necessary for the manu- 
facture of brick and have dug deep holes and pits in said 
land, rendering it useless for tilling, residences, and manu- 
facturing, or city purposes, and are otherwise injuring said 
property, and will continue so to do to the damage of this 
plaintiff if not enjoined by the court. 

“7th. That the acts of the defendants in trespassing upon 
and entering into possession of said land, and digging up 
the soil thereof, was without the consent of this plaintiff. 

“8th. That the said F. L. Gilbert, by his attorney in 
fact, notified the defendants Meisch and Marshall of said 
Baker’s title to said premises, while he was the owner of 
said premises. 

“9th. That on or about the 12th day of July, 1887, the 
plaintiff, A. L. Baker, caused a notice to be served on the 
defendant, Peter Meisch, notifying him of the said A. L. 
Baker’s right to the said land, and directing him to refrain 
from further trespassing upon said premises.” 

A restraining order seems to have been granted against 
the defendants, which was afterwards modified, but we find 
no undertaking set out in the record as having been given 
by the plaintiff to the defendants, nor any evidence that 
one was given. ; 

Section 255 of the Code provides that “ No injunction, 
unless provided by special statute, shall operate until the 
party obtaining the same shall give an undertaking, exe- 
cuted by one or more sufficient sureties, to be approved by 
the clerk of the court granting such injunction, in an 
amount to be fixed by the court or judge allowing the same, 
to secure to the party enjoined the damages he may sustain, 
if it be finally decided that the injunction ought not to have 
been granted.” 

Unless such an undertaking was given, a party enjoined, 
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except in the special cases provided by statute, of which this 
is not one, would not be liable for contempt for disregard- 
ing the injunction. This, therefore, disposes of the alleged 
willful violation of the injunction. Where an injunction 
is disregarded, if an nndertaking has been given and ap- 
proved as required by law, the aggrieved party may, upon 
filing the proper information under oath with the judge 
who granted the injunction, have a warrant issued and the 
party who has violated the injunction arrested and pun- 
ished for contempt; and he may have this relief promptly 
upon disobedience of the injunction. If this were not 
so, the rights of the party complaining would be liable 
to injury or destruction. The party obtaining thie order, 
however, must himself be free from fault. In the case at 
bar there is a finding of the court that the defendants have 
violated the injunction and a fine of $50 imposed. This 
judgment was rendered at the same term apparently and 
but one day preceding the trial of the case of Palmer v. 
Croak, and no information upon which the attachment 
proceedings were predicated, if any such there were, is set 
out in the record. Had the plaintiff been entirely certain 
that he was in the right, it is but reasonable to suppose 
that he would have acted much more promptly. 

From the stipulation of facts it appears that Palmer 
claimed to have purchased the land in controversy from 
Croak, and that he commenced an action to enforce specific 
performance of such contract. Neither the pleadings nor 
proof in that case are before us, so that we have no means 
of knowing the character of hisclaim. While that action 
was pending Palmer made the lease in question to the de- 
feudants and the brick in controversy were made before the 
final determination of that case. 

The court will not presume that Palmer had no appar- 
ent right to the performance of his alleged contract. The 
presumption is that he did have such apparent right, and 
that having the same the defendants acted in good faith in 
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taking a lease from him. In other words, Palmer pro- 
fessed to be the owner of the land under his contract, and 
as such: owner he made a lease of a portion of the same to 
the defendants. 

It is conceded in the stipulation that Palmer “claimed 
to the defendants that he was the owner of tlie same, and 
claimed right to the same under the terms of a contract he 
claimed to have entered into between himself and one J. 
M. Moan, who was his partner in the real estate business 
at South Sioux City, Nebraska, near the land above de- 
serihed, and who claimed to be the agent of one Edward 
Croak, a former owner of said premises, and that the said 
E, C. Palmer had brought an action in the district court of 
said county against said Croak.” 

There is no claim that the defendants Meisch and Mar- 
shall did not believe the statements of Palmer. In fact, a 
careful reading of the record leads us to infer that they are 
comparatively ignorant of the nature of titles to real estate 
and inclined to put implicit reliance in the statements of 
any person who may have obtained their confidence, and it 
is evident that there was no willful trespass committed by 
them on the plaintiff’s land. The claim of the plaiutiff, 
therefore, that the defendants willfully, as trespassers, en- 
tered upon the plaintiff’s land and manufactured the brick 
in question from the clay thereon is not sustained by the 
proof. 

The general doctrine of accession, and the foundation 
upon which it rests is, Did the party have knowledge that 
he was violating the rights of another and deliberately dis- 
regard such rights? ‘This rule is derived from the Civil 
Law Dig., lib. X, tit. 4, C. 12, § 3. 

As stated by Puffendorf: “If a man out of willful ang 
designed fraud puts a new shape on my matter that he may 
by this means rob me of it, he neither gains any right over 
the matter by this act nor can demaud of me a reward for 
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his labor any more than a thief who digs through my 
walls can desire to be paid for his great troublein making a 
new door into my house.” (Puff., B. 4, C. 7, § 10.) 

In Wood’s Institutes, the general rule is stated as fol- 
lows: “He that made the new species shall be master of 
the whole if it cannot be reduced to its first state and con- 
dition; as when one shall press wine from your grapes, or 
build a ship from your timber, you cannot claim the wine, 
or the ship, etc. But this determination only takes place 
in favor of the workman where the work was designed 
for his own use, and where he erroneously and by mistake 
thought the matter was his own. For if it was intended 
for the use of any other, it is his upon the same terms for 
whose use it was working, and if it is known that the 
grapes and timber are another’s, and yet thereof he pro- 
ceeds to make his wine or ship, he shall lose his labor and 
workmanship; the whole shall accrue to the owner, and an 
action may be maintained against him.” (Wood’s Inst. 
Civil Law, 92; 1 Bell’s Comm., 277, and note (2).) 

Where the appropriation of the property of another is 
accidental, or through mistake of fact, and labor has in 
good faith been expended upon it which converts it into 
something entirely different and very greatly increases its 
value, the original article being comparatively of but little 
value, the title to the property will be held to pass to the 
person by whose labor the change has been wrought, and 
the original owner may recover the value of the article as 
it was before its conversion. 

No doubt the court in a proper case could subject the 
manufactured article to this payment. No court will con- 
fiscate the articles manufactured by another to the owner 
of the original material unless the facts to justify such 
confiscation are clearly established, particularly as in this 
case where the original article was mere clay in the bank. 

There is considerable proof as to notice and the good 
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faith of the parties purchasing the brick which we do not 
deem material. 
The judgment is right and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Hart ET AL., APPELLANTS, V. Do@GE ET AL., AP- 
PELLEES. 


[FILED MarcH 26, 1890.] 


Stare Decisis. The former decision in this case, reported in 27 
Neb., 256, adhered to. : 


On rehearing. 


Billingsley & Woodward, J. B. Strode, and H. J. Whit- 
more, for appellants. 


Pound & Burr, contra. 


Norval, J. 


The appellees commenced this suit in equity in the na- 
ture of’ a creditor’s bill for the purpose of subjecting the 
property in controversy to the payment of the debts of ©, 
G. Herold. The findings and decree of the district court 
were for the plaintiffs and the defendants appeal. At the 
January term, 1889, of this court the decree of the lower 
court was modified. (27 Neb., 256; 4 N. W. Rep., 1035.) 
At the request of the defendants a rehearing was allowed 
and the cause is again submitted for our consideration. 

It is not seriously contended by the defendants that the 
evidence does not sustain the decision of the trial court in 
finding that the defendants, C. G. Herold and Otto H. 
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Dogge, entered into a conspiracy for the purpose of de- 
frauding the creditors of said Herold. Not being urged to 
a reconsideration of that branch of the case, we will pass 
it with the remark that we find ample testimony in the 
bill of exceptions to sustain this finding of the district 
court. 

Counsel for the defendants urge with considerable zeal 
that .the evidence does not in any manner connect Bertha 
Dogge with the said fraudulent transactions. In our view 
this point of the case is practically settled against the de- 
fendants when it is established that a conspiracy was 
formed by Herold and O. H. Dogge to cheat Herold’s 
creditors, and that in furtherance of that fraudulent pur- 
pose the money was paid by Herold to Dr. Dogge. For 
if the money was received by Dogge for that purpose, then 
it is evident that it was not received in payment for money 
borrowed of Dogge, as claimed by the defendants. It is 
probably true that Mrs. Dogge had no part in planning or 
forming the conspiracy, because she was at the time in Ger- 
many. If the testimony of the plaintiff’s witnesses is 
true, she became an active participator in the scheme after 
her return from Europe. ‘To subject the property in con- 
troversy to the payment of the claims of plaintiffs, it is of 
course necessary to establish that it was paid for with Her- 
old’s money. It is true that no witness has testified that 
the consideration paid to Irwin for the property was a part 
of the money received by Dr. Dogge from C. G. Herold, 
The creditors contend that the circumstances show that the 
money came from Herold. The defendants insist that the 
property was paid for out of Mrs. Dogge’s own funds. 
Mrs. Dogge testifies that when she came from Germany, in 
1872, to Wisconsin, that she brought with her some $4,000 
in money, which she claims to have received from an es- 
tate; that while in Wisconsin she claims to have converted 
it into United States bonds, and afterwards she reconverted 
the bonds into money, which was loaned for her by one 
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Allinger, and that when she came to Plattsmouth, Ne- 
braska, to live in 1881, she brought this money with her, 
amounting to some $7,000. She is corroborated by the 
testimony of Allinger and his daughter. The Dogges 
claim that after they came to this state to reside, Dr. 
Dogge handled his wife’s means for her, loaning the most 
of it to C. G. Herold without security, and that in July, 
1884, when Mrs. Dogge started on a visit to Germaiiy 
Herold had some $8,000 of her funds, 

There is considerable testimony in the bill of exceptions 
tending to show that the Dogges, while in Wisconsin, did 
not reside long in a place; that the greater portion of the 
time they occupied rented rooms, bought flour by the pound, 
accepted gifts of groceries and clothing from their more 
fortunate neighbors, and when they came to Nebraska they 
left behind unpaid store bills, which yet remain unpaid. 
Dr. Shoen testifies that when the Dogges moved to his 
town he advanced the means with which to purchase a 
stove and necessary household furniture; that they lived 
up to their income and accumulated no property. From 
the testimony of Dr. Massman, R. Sanbering, Judge La- 
moreanx, Anthony Rothgery, Mathias Kommers, and oth- 
ers, who were well acquainted with the Dogges when they 
resided in Wisconsin, it appears that the Dogges had no 
property except a small house not worth to exceed $800, 
an old horse and buggy, and a few household goods. The 
house was incumbered. Mrs. Dogge sold it just before 
coming to Nebraska for $450 above the incumbrance. F, 
Krumme testifies that he knew the Dogges well in 1876, 
when they resided in Fond du Lac, and was well acquainted 
with their circumstances, and that they had no property. 
He further testifies that Mrs. Dogge told him that she had 
no money. Tracy Grumbech testifies that when the Dogges 
resided in Fond du Lac they had no money, that she let 
them have goods for which they never paid, and that Mrs. 
Dogge tried to borrow money of her. 
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If the testimony of these disinterested witnesses, who 
had means of knowing of the financial condition of the 
Dogges, is true, then the testimony of Dogge and his wife 
as to the amount of money she had in her own right when 
she arrived in Nebraska is incredible. It is certain that 
if she did not bring with her to Plattsmouth $7,000 in 
money, as she claims, then she did not have the money to 
loan to Herold; and it follows that it was not her means 
that paid for the property in controversy. If Mrs. Dogge 
was possessed of the money she claims, it is indeed strange 
that she deposited no part of it in any bank, either in Wis- 
consin or Nebraska. 

The testimony of Mrs. Herman Herold and Lena Ha- 
len is to the effect that Mrs. Dogge had stated frequently 
since coming to Nebraska that she was in straitened cir- 
cumstances financially. Lena Halen further testifies that 
she heard Mrs. Dogge say in 1884, “If she, Mrs. Dogge, 
had enough money to support herself and family she 
would leave the doctor and not live with him any longer.” 
Mr. Hartigan testifies that Dogge told him after the fail- 
ure that he had received from Herold some $10,000, which 
he was to use to force a compromise with Herold’s cred- 
itors. C. G. Herold testifies that he gave Dogge the 
money for that purpose. He further states that Mrs. 
Dogge told him that her husband had informed her all 
about the money, and when he came back he would make 
it all right. There is in the record other testimony tend- 
ing to show that the Dogges had but little means when they 
came to this state, and that the money received by Dogge 
from Herold was obtained in pursuance of the conspiracy 
entered into to defraud the creditors of Herold. It is evi- 
deut that outside of the money received from Herold the 
Dogges did not have the means to purchase the property 
in controversy. 

Mrs. Dogge testifies that after the Herold failure she 
met her husband in Berlin and demanded her money. He 
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replied that he had no money and then gave her over 
$6,000 in notes. It is claimed that with the procecds of 
these notes she paid for the property in dispute. It will 
be remembered that Dr. Dogge had a short time before 
meeting his wife in Berlin received from Herold nearly 
$10,000, yet at the time it is alleged that he turned over 
to his wife these notes he claimed to haveno money. The 
record is silent as regards what he had done with the most 
of the funds received from Herold. Several witnesses 
testify to having heard admissions made by Herold to the 
effect that he was.indebted to Dogge. It is disclosed, how- 
ever, that the most of these admissions were made after 
the conspiracy to defraud was eutered into, and while Her- 
old was trying to make it appear as if the transaction be- 
tween him and Dr. Dogge was an honest one. The Herolds 
testify that C. G. Herold was not indebted to the Dogges; 
that the notes held by Dr. Dogge were given as a part of 
the conspiracy, and that they were antedated to give them 
the appearance of being genuine. To establish the bona 
fides of Herold’s notes we are referred to a book in evi- 
dence, purporting to be a book of original entries of Dr. 
Dogge’s business from June 27, 1884, to February 17, 
1885. If we could convince ourselves that the entries in 
this book were not made on the same date it would greatly 
strengthen appellants’ case. It is remarkable, too, that this 
book should contain so faithful a record of the notes re- 
ceived by Dogge from Herold, while it fails to contain any 
reference to the notes amounting to several thousand dol- 
lars which it is claimed Dr. Dogge owned and turned over 
to his wife in Berlin, and with the proceeds of which she 
claims to have purchased the Irwin property. It is proper 
to suggest in this connection that Dr. Dogge fails to testify 
to the delivery of the notes to his wife. Her testimony in 
that regard stands alone. : 

It is contended by the appellants that Mrs. Dogge’s tes- 
timony about paying for the property in controversy with 


16 


242 NEBRASKA REPORTS. [ Vou. 29 


Hart v. Dogge. 


the proceeds of the notes which she claims to have received 
from her husband stands uncontradicted. While her testi- 
mony is not in terms disputed by any witness, yet there 
was sufficient evidence before the trial court, if believed, 
to warrant it in refusing to give any credit to her testimony 
except wherein she is corroborated by the evidence of some 
credible witness. If the Dogges had but little means of 
their own,as has already been shown, where did she obtain 
the money to pay Irwin for the property? The only just 
conclusion is that it was the money which the evidence 
shows came into Dogge’s hands from Herold, and belongs 
to the latter’s creditors. That Dogge received some $10,- 
000 from Herold is not disputed, and that it was received 
in pursuance of the conspiracy entered into between Dogge 
and Herold is established by the preponderance of the tes- 
timony. 

After a careful examination of the record, covering 
nearly one thousand pages, we are convinced that there is 
sufficient evidence to sustain the findings of the lower court 
upon the main issues, and that the conclusions reached by 
the majority of this court in the former opinion are correct. 
The creditors are entitled on the sale of the property to the 
sum of $5,000, with seven per cent interest thereon from 
the date of the filing of the petition in the court below. 
The decree of the district court is modified accordingly. 


JUDGMENT ACCORDINGLY, 


THE other judges concur, 
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HowarpD WHITNEY v. HARRIET PRESTON. 
[FILED MARCH 26, 1890.] 


1. Stare Decisis. All the material facts in this case bearing upon 
the question of the ownership of the property being the same as 
those involved in Deck v. Smith, 12 Neb., 389, the decision in 
that case controls this. 


2. Conversion: Wroncrun Levy. When a sheriff levies upon 
and takes iuto his possession, under an execution, personal prop- 
erty owned by a person other than the judgment debtor, which 
he afterwards sells under the writ, such acts constitute a conver- 
sion from the date of the levy. 


3. Pleading: REPLY AFTER VERDICT. It is not an abuse of dis- 
cretion to permit a reply to be filed after verdict in a case tried 
by both parties without objection, upon the theory that the alle- 
gations ofthe answer are denied. 


4. The instructions to the jury examined and approved. 


5. The defendant’s request properly refused, as not being ap- 
plicable to the evidence. 


Error to the district court for Sarpy county. Tried 
below before Grorr, J. 


Martin Langdon, for plaintiff in error, cited: Dubois v. 
Jackson, 49 Ill.,49; Tinkler v. Cow, 68 Id.,119; Reeves v. 
Webster, 71 Id., 307; Jasseyv. Delius, 65 Id., 469; Kahn 
v. Wood, 82 Id., 219; Humes v. Scruggs, 94 U. S., 27; 
Knowlton v. Mish, 17 Fed. Rep., 198; Robinson v. Brem, 
90 Ill., 353; Wilson v. Loomis, 55 Id., 352; Patton »v, 
Gates, 67 Id.,165; Elijah v. Taylor, 3? Id., 247; Brown- 
ell v. Dizon, 27 Id., 197; Wortman v. Price, 47 Id., 24; 
Glover v. Alcott, 11 Mich., 478; Hallowell v. Horter, 35 Pa. 
St., 380; First Nat. Bank v. Bartlett, 8 Neb., 329; Lips- 
comb v. Lyon, 19 Id., 515. 


James P. Grove, contra, cited: Deck v. Smith, 12 Neb., 
394; Broadwater v. Jacoby, 19 Id., 80. 
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Norval, J. 


This action was brought by the defendant in error against 
the plaintiff in error in the district court of Sarpy county 
to recover the value of certain personal property which, it 
is claimed, he converted to his own use. 

The petition of the plaintiff filed in the lower court 
alleges “that on the 28th day of June, 1888, she was the 
owner and in possession of the following described goods 
and chattels, to-wit: Five five-year old milch cows, three 
two-year olds, one four-year old milch cow, one six-year 
old cow, one yearling heifer, one Holstein bull, one 
‘Olds’ lumber wagon, one two-seated spring wagon, and 
seven head of hogs, said property being of the value 
of $532; that on the 28th day of June, 1888, the defend- 
ant wrongfully and unlawfully seized and took from the 
possession of the plaiutiff the aforesaid goods and chattels 
and converted the same to his own use, to the damage of 
the plaintiff in the sum of $600.” 

The defendant answered, denying each and every allega- 
tion of the petition, and further answering, alleged “ that 
he was the sheriff of Sarpy county on June 28, 1888; that 
the clerk of the district court of said county issued two ex- 
ecutions, one for $157, the other for $158, in favor of the 
. Pitts Manufacturing Company against James H. Preston, 
the husband of the plaintiff, and delivered the same to the 
defendant ; that, as such sheriff, he levied upon the prop- 
erty described in the petition as the property of the said 
James H. Preston, who was in fact the owner thereof and 
had the'same in his possession, under his control on his 
farm in Plattford precinct, Sarpy county, on Juue 28, 
1888 ; that the said property was assessed in the name of 
James H. Preston.” 

The verdict was returned for the plaintiff, assessing her 
damages at $600, and the defendant, having filed a remit- 
titur of $120, a judgment was rendered for $480. 
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The testimony shows that in December, 1867, James M. 
Carr died, leaving the plaintiff as his widow, and some 
two years later she married James H. Preston, who is the 
defendant in the executions. At the time of her marriage 
to said Preston she owned in her own right and had in her 
possession twelve head of cattle and sixteen hogs, the 
greater portion of which were purchased from moneys ob- 
tained from the estate of her first husband, James M. Carr. 
It is undisputed that the cattle and hogs levied upon by de- 
fendant as the property of James H. Preston were a part of 
the increase of the stock owned by the plaintiff at the time 
of her marriage to Preston. With the exception of one 
year, she and Preston have lived on the farm owned by 
Carr at the time of his death, in which she has a dower 
estate. Preston, since his marriage to the plaintiff, pur- 
chased this land subject to her right of dower. The per- 
sonal property which plaintiff owned when she married 
Preston, and the increase thereof, except the portion sold 
from time to time, was kept on this farm and cared for by 
him. There is testimony tending to show that each year 
she settled with Preston for his labor and feed bestowed 
upon the stock, and she usually gave the directions in regard 
to its sale. One of the wagons she bought and paid for 
some four years ago, and the other she drew in some kind 
of a gift distribution. It also appears that most of the 
time the husband listed the property for taxation in his 
own name. The property was seized by the defendant 
sheriff on two executions issued against the husband of the 
plaintiff. 

It is contended by the plaintiff in error that the cattle 
and hogs owned by the defendant in error when she mar- 
ried her present husband became his absolutely under 
the common law as it existed prior to the taking effect of 
the act of 1871, giving married women the right to control 
her separate estate, and therefore the increase of such stock ~ 
is liable for his debts. There is no claim that the indebted- 
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ness on which the executions were issued was contracted 
prior to 1871, or that it was incurred on the faith of the 
husband being the owner of the property. Both husband 
and wife treated the same as belonging to her. 

The facts in the case we are considering are substantially 
the same as in Deck v. Smith, 12 Neb., 389, and the rule 
there established must govern here. The following is the 
third point of the syllabus in that case: “Personal prop- 
erty, the proceeds of money derived by the wife from her 
father’s estate in 1854, in the state of New York, and 
which she and her husband in good faith have at all times 
treated and regarded as exclusively her own, although it 
may have been in their joint possession, and he may have 
exercised such acts respecting it as under the common law 
would have amounted to a reduction of it to his own pos- 
session, and rendered it liable for his debts, is, neverthe- 
less, by the act of 1871, relative “to the rights of married 
women,’ secured to her against any indebtedness of her 
husband to which she is in no way individually answerable.” 
Under the decision above referred to it cannot be doubted 
that the testimony fully sustains the finding of the jury. 

Exceptions were taken on the trial by the defendant to 
the giving and refusing of certain instructions, The court 
instructed the jury as follows: 

“1. The plaintiff sues the defendant and claims that on 
the 28th day of June, 1888, she was the owner and in 
possession of the following goods and chattels: Five five- 
year cld milch cows, three two-year olds, one four-year 
old milch cow, one six-year old cow, one yearling heifer, 
one Holstein bull, one ‘Old’s’ lumber wagon, one two- 
seated spring wagon, and seven head of hogs, which she 
claims were of the value of $532; that on said 28th day 
of June, 1888, the defendant wrongfully and unlawfully 
seized and took from the possession of the plaintiff all of 
said property and converted the same to his own use, to 
her damage in the sum of $600. (Defendant excepts.) 
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“9. The defendant in his answer denies each and every 
allegation in the plaintiff's petition contained. He then 
sets out in his answer, that he seized the property set out 
in plaintiff’s petition under and by virtue of two execu- 
tions from this court against one J. H. Preston, the hus- 
band of the plaintiff, and that under and in pursuance of 
said executions he sold the property to satisfy said execu- 
tions. (Defendant excepts.) 

“3, That if the jury believe from the evidence in this 
case that the property in question levied upon by the defend- 
ant sheriff was owned and controlled by the plaintiff at the 
time of her marriage, then such marriage would not divest 
the same from continuing as her sole and separate property, 
and such property, if her own, would not be liable for the 
debts of her husband, and could not be seized under exe- 
cution therefor. 

“4, If the plaintiff has established by a fair preponder- 
ance of the evidence that the property levied upon by the 
defendant under and by virtue of an execution was, in 
fact, at the time of said seizure the separate property of 
the plaintiff Harriet Preston, owned and held by her, that 
then the plaintiff is entitled to recover the fair market value 
of the property so taken, as shown by the evidence in the 
case. (Defendant excepts.) 

“5, That the fact that all or any part of the property 
levied upon had been listed for taxation by the husband of 
the plaintiff Harriet Preston, either with or without her 
knowledge and consent, would not afterwards debar her 
from asserting her ownership to the property. The fact of 
such listing is to be given by the jury whatever weight they 
think it is entitled to receive, along with all the other evi- 
dence in the case, to aid them in determining the ownership 
of the property. (Defendant excepts.)” 

‘The first and second of the instructions fully stated the 
issues to the jury, and no error was committed in giving 
them. No exception was taken to the giving of the third 
instruction, and it will not therefore be considered. 
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No criticism is offered in brief of counsel for plaintiff 
in error to the fourth charge of the court. While a model 
for brevity, it contained a clear statement of the law of the 
case; it left to the jury the question of the ownership of 
the property. 

The fifth instruction correctly stated the effect to be given 
by the jury to the fact that the property had been listed for 
taxation by the husband in his own name. While the fact 
that the property had been so listed was proper evidence to 
go to the jury, as tending to establish that the husband was 
the owner thereof, yet it was not conclusive upon the wife. 
(Deck v. Smith, supra.) 

It is contended that the court erred in refusing to give 
the following instruction requested by the defendant: 
“You are instructed that if the plaintiff’s husband culti- 
vated the farm and took care of said cattle and hogs, and 
the increase of the same, since said parties were married 
without any compensation for the same, then you will find 
that said James H. Preston had an interest in said cattle 
and hogs; you further find that said plaintiff had control 
and listed said property in his own name, and managed the 
same with her consent, and held out to the world that the 
same belonged to him, then you will find for defendant.” 

This request was rightly refused, as not being based upon 
the evidence. All the testimony in the bill of exceptions 
upon the subject of compensation of the husband for caring 
for the stock, although not of the most satisfactory charac- 
ter, tended to show he received pay therefor. However, 
if the cattle and hogs were the sole and separate property 
of the wife, and the husband cared for them without any 
agreement as to remuneration, he would acquire no interest 
therein. (Broadwater v. Jacoby, 19 Neb., 80.) If, as con- 
tended, the furnishing of labor and feed gave the husband 
an interest in the stock, yet that would not warrant an in- 
struction to return a verdict for the defendant. The sher- 
iff could not levy upon and sell the interest of the wife for 
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his debts. The latter part of the request reads: ‘You 
further find that said plaintiff? had control and listed said 
property in his own name and managed the same with her 
consent, and held out to the world that the same belonged 
to him, then you will find for the defendant.” It is evident 
that the word “husband ” should have been inserted after 
‘‘ plaintiff.” If it was requested, as copied into the record, 
it was properly denied, for we find no evidence that the 
plaintiff ever listed the property in the husband’s name, nor 
that she held out to the world that it belonged to him. 

It is urged that the court erred in permitting the plaintiff 
to filea reply to the defendant’s answer after verdict. The 
testimony shows that both the parties tried the case upon 
the theory that the allegations of the answer were denied. 
The defendant put in evidence the assessment lists of the 
husband and other testimony tending to show that he was 
the owner of the property. The defendant was not preju- 
diced by this ruling of the court. 

After the testimony was all in, the defendant’s attorney 
moved “to dismiss the action for the reason that it was 
commenced before the conversion of the property by the 
defendant.” This motion was denied. The action was 
commenced in the district court July 12, and while the 
property was not sold until July 16, it was levied upon 
and taken into the possession of the defendant June 28. 
The conversion, therefore, took place at the date of the 
levy, which was prior to the bringing of the suit. 

We have examined the defendant’s objections to the 
ralings on the introduction of the testimony and observe 
no prejudicial error therein. The judgment of the district 
court is right and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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Mary J. Covey, APPELLANT, v. JoHN C. KEEGAN ET 
AL., APPELLEES, 


[FILED APRIL 1, 1890.] 


Real Estate: Contract: RzEscission: FRAuD Not SnHown. 
M. J. C. held a quarter section of land in Nebraska, mortgaged 
for $100, which she deeded to J. E. L. in exchange for an im- 
proved lot in Collins’s addition to Denver, employing J. C. K., 
an attorney, and certain real estate agents, who negotiated the 
exchange, and also a loan of $225 on the Denver lot on deed of 
trust, under which the lot was subsequently sold. C., being 
without land or lot, brought her bill against L. and K., setting 
up her own mental disability to contract, and conspiracy by de- 
fendants to defraud her of the land, praying that the title be re- 
stored, and not offering to restorethe lot. The court, finding 
that there was neither conspiracy nor acts of fraud, confirmed 
the titlein J.E.L. Held, on examination of the evidence, that 
it was amply sufficient to sustain the findings and judgment of 
the district court. 


APPEAL from the district court for Franklin county. 
Heard below before Gasirn, J. 


E. A. Fletcher, for appellant. 
Sheppard & Black, contra. 
-Cops, Cu. J. 


This cause was brought to this court on appeal from the 
district court of Franklin county. 

It was alleged in the court below that on November 20, 
1885, the appellant was the owner in fee of the southeast 
quarter of section 14, township 2 north, of range 16 west of 
the 6th p. M., in said county, subject to a mortgage of $100, 
which land she was induced to transfer by warranty deed 
of that date, recorded November 26, 1885, to the defend- 
ant John E. Leet, through and by ‘the advice and influence 
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of an attorney, John C. Keegan, who is also made defend- 
ant. In exchange for this land the defendant Leet, on 
November 19, 1885, transferred to the plaintiff by war- 
ranty deed, recorded December 1, 1885, lot number 19 in 
Collins’ addition to the town of Denver, Colorado. It is 
alleged that at the time of this transaction the plaintiff 
was sojourning in Denver under both mental and physical 
disabilities, from the infirmities of sickness and age; that 
the defendant Keegan, as her attorney and adviser, falsely 
represented that there was a negotiation about to be per- 
fected for the sale of the Denver lot for $950, out of 
which the plaintiff would be paid $700, as a consideration 
for her Nebraska land, which was the amount she asked 
for it, and that the remainder, $250, was the fee charged 
for the negotiation and sale of the lot, and that the deeds 
for both the land and the lot would beheld by the attorney 
until the sale was perfected. Under these misrepresenta- 
tions, by the advice of her attorney, it is alleged the plaint- 
iff was induced to execute a trust deed or mortgage on the 
lot to F. O. Stewart, as trustee for John Creedon, to secure 
the $250, the remainder proceeds of the lot, which deed 
was placed on record December 1, 1885, aud which, subse- 
quent to the commencement of this suit, and before trial, 
was foreclosed, and the lot sold for $270 to Creedon. The 
appellant alleges that she was deceived in the transaction; 
that she received no consideration for the land; that the 
lot was not valued above $300, and asks that the title to 
the land be restored to her. 

The defendant John C. Keegan answered, admitting that - 
the plaintiff was, as alleged, the owner of the land described 
as situate in Franklin county, Nebraska, and denying 
every other allegation by her set forth. 

The defendant, John E, Leet answered, admitting that 
the plaintiff, on November 20, 1885, was the owner of the 
land described as situated in Franklin county, Nebraska, 
and that she is an aged woman; that he had not negotiated 
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a sale of the Denver lot and had not paid her $700 or any 
other sum of money for the land, and says, as to the alle- 
gation that she was a stranger in Denver, without friends, 
and unacquainted with the value of real estate, or that de- 
fendant Keegan was pretending to act as her professional 
adviser, he has no knowledge or belief, and therefore denies 
the same; that, upon the completion of the transaction 
complained of, defendant, in consideration of the deed by 
plaintiff of the land described, delivered to her a deed in 
fee to the Denver lot and the possession of the same; that 
she has not since that time restored, or offered to restore, 
possession to him; that on December 1, 1885, the plaintiff 
executed to F. O. Stewart a trust deed to secure the pay- 
ment of $225 to Jolin Creedon, who is now the owner and 
in possession of said lot. 

The plaintiff’s reply denies each and every allegation of 
new matter set up by the defendants, 

The cause was submitted to the court below, without a 
jury, upon the pleadings and evidence, and the court found 
that there was no intent on the part of defendant Leet to 
cheat or defraud the plaintiff in any way, and that there 
was no collusion or conspiracy by and between the de- 
fendants Leet and Keegan, of and concerning the land and 
lot described, to cheat, wrong, or defraud the plaintiff in 
any way; that the defendant Leet received the land de- 
scribed for a good and valuable consideration and holds the 
same by a good and lawful title, and which is hereby con- 
firmed and vested in him. 

It appears from the evidence, and is admitted by the 
parties, that the plaintiff was the owner of the quarter 
section of land described in Franklin county, upon which 
there was a mortgage incumbrance of $100. There is no 
direct evidence as to the value of the land. She was in 
Denver during a portion of the year 1885, engaged in 
teaching the art of painting, and was advanced in years. 
But though her case, as presented, was made to turn 
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largely upon her age and infirmities of body and mind, 
and consequent inability to transact business affairs, and 
although both she and her daughter were examined as wit- 
nesses on her behalf, there is no testimony as to her exact 
age. One witness for the defense was of the opinion that 
she was over fifty, and another that she was sixty or sixty- 
five. Her testimony, and that of her daughter, is to the 
effect that from an illness from partial paralysis of years 
before, she was now, at times, when under the stress of 
excitement, subject to confusions of will and purpose tend- 
ing to mental aberration. In her own words, relative to 
the execution of the deed for her land, “she had donea 
good day’s work the day before in light painting, and 
thought she would do the same that day, but when she 
came back from the attorney’s office she could not do any 
work; that was the first time, on Wednesday morning 
before she signed the deed; on the Friday following she 
had a fullness and pressure in the head she never felt be- 
fore, and had gone without sleep two nights, and was not — 
erazy but just stupid. She had never had that feeling 
before, but since then she had it frequently. It con- 
tinued until the next spring, and then she went out into the 
garden and worked in the open air, and seemed to get rid 
of it by exercise. She could only explain it in that way.” 
From this evidence it is inferred that she was in need of 
money for expenses in Denver. It also appears, from 
evidence of witnesses on the part of defendants, that she 
was anxious to have a home in Denver, and to have her 
daughter, then a school teacher in Lincoln, come aut to 
Denver and both keep house there together, the daughter 
to follow her owu vocation there, for which she had made 
a conditional arrangement with the school authorities to 
give the daughter employment. It is obvious that she was 
anxious to trade her land in Nebraska for city property in. 
Denver, and for the furtherance of this she engaged the 
services and took the advice of the defendant Keegan, a 
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practicing attorney of that city. He brought her into 
communication with a firm of real estate agents through 
which she agreed to exchange her land for a lot on which 
was a small brick house, No. 19 of Collins’ addition to 
Denver, owned by defendant Lect, who was to assume the 
mortgage on her Nebraska land. Deeds to this exchange 
and transfer were executed by the parties. 

It appears from the evidence on behalf of defendants 
that it was agreed between the plaintiff and the real estate 
agents that she was to pay them $125 for services in the 
exchange of property, and that she did pay them $111 
from the proceeds of a mortgage which she placed on the 
lot, and that defendant Leet was also called upon to pay 
a commission to the agents of $25 for like services. This 
is the only evidence tending to charge Leet with conspiracy 
or fraud in the transaction, or casting suspicion upon his 
title to the quarter section of land. The most that could 
be claimed from the fact of Leet’s having paid a portion 
‘of the broker’s or agent’s commissions is that claimed by the 
plaintiff’s counsel, that after he agreed to pay such com- 
missions, or otherwise employed an agent in the transaction, 
he was chargeable with notice of any facts connected there- 
with which may have been brought home to the agents, or 
which were in fact known to him connected with his agency 
in bringing about the exchange of property, and as shown 
by the record there were no facts or other suspicious cir- 
cumstances in the whole transaction, whether known to 
the agents or not, which would tend to vitiate the sale and 
purchase of the properties as between those parties. There 
appears at the time to have been no considerable disparity 
of value between the Denver lot and improvements and 
the Nebraska land and its incumbrance; and from a care- 
ful reading of the record, I am unable to say on which 
property, if either, the disparity is to be found. 

The misfortunes testified to by the plaintiff are not to 
be attributed to the sale and purchase of property in this 


or 
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transaction, but rather to the fact that for a consideration 
she placed a mortgage, or deed of trust, on her Denver lot 
which was subsequently foreclosed and the property sold. 
It is the theory of the plaintiff’s case to connect that mort-* 
gage with the sale and exchange of her quarter section of 
land by making them one transaction, and charging on 
defendant Leet the loss which she sustained in the sale of 
the Denver lot. There does seem some affinity between 
the two transactions. One of the real estate agents testified 
that she made it a condition of the exchange that he shonld 
assist her in obtaining a loan on the Denver: lot, which he 
subsequently did. Again, as before stated, the plaintiff 
paid out to the agents nearly half the proceeds of the loan 
for negotiating the exchange. This she must have con- 
sidered when making terms for their services. It is evident 
that she was in need of ready money, her Nebraska Jand 
being already incumbered, and a loan not being readily 
obtained on that property, it was natural enough to en- 
deavor to exchange it and provide for a loan in the trans- 
action. But, be this as it may have been, taking the facts 
established by the whole evidence, the trial court held, and 
was justified in finding, that the exchange of property, and 
the deed of trust by the plaintiff, so far as the defendant 
Leet was concerned, as well as the attorneys and agents of 
the plaintiff, were fairly and honestly conducted, and within 
the common course of such transactions. 

_ As to the disabilities of the plaintiff in 1885, even if 
we take her own testimony, and that of her daughter, and 
of the two medical men who were called, the court was 
fully justified in holding that a business transaction on her 
part was binding ; but in addition to this testimony, and I 
may say contrary to it, is that of the defendants, and a 
number of witnesses called by them, that she was, to all 
appearance, at all the times and occasions of their interviews 
with her, a person of sound and discriminating mind, in 
full possession of her faculties, and this evidence, had that 
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of the plaintiff been never so conclusive of incapacity, 
would have justified the court in its judgment and decree. 
The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


VALENTINE Lippe v. Cary M. Hunt. 


[FILED APRIL 1, 1890,] 


1. Forcible Entry and Detainer: JUDGMENT FoR PLAINTIFF: 
REVERSAL: DEFENDANT ENTITLED TO Possession. In an 
action of forcible entry and detainer, judgment in the court below 
was rendered in favor of the plaintiff, and a writ of restitution 
issued and the plaintiff put in possession. The case was taken 
on error to the supreme court, where the judgment was reversed 
and the cause remanded. No supersedeas bond was given by 
the plaintiff in error. Held, That on the reversal of the judg- 
ment he was entitled to be restored to the possession of all the 
real estate from which he had been evicted and then in posses- 
sion of the defendant in error. 


2. : REVIEW. Where, on the reversal of a judgment for the 
possession of real estate by the supreme court, the district court 
overrules a motion to reinstate the plaintiff in error therein and 
also includes an order quieting the title of the defendant in 
error, there being nothing before the reviewing court to show 
what was in issue in the case, only the errors relating to the 
ruling on the motion will be considered. 


Error to the district court for Douglas county. Tried 
below before GROFF, J. 


B. G. Burbank, John L. Webster, aud Winfield 8. Strawn, 
for plaintiff in error, on the point that the reversal of the 
judgment entitled plaintiff in error to an order of restitu- 
tion from the district court, cited: Freeman, Judgments, 
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sec. 481, 482; Reynolds v. Harris, 14 Cal., 667; Polack 
v. Shafer, 46 Id., 275; Bank v. Bank, 6 Pet. [U. 8.], 19; 
Delano v. Wilde, 11 Gray [Mass.], 17 ; Flemings v. Riddick, 
5 Gratt. [Va.], 272 [50 Am. Dec., 119]; Jones v. Brad- 
shaw, 16 Id., 355; Talbot v. Bell, 5 B. Mon. [Ky.], 320; 
Lowry v. Jenkins, 3 Bibb [Ky.], 314 [43 Am. Dec, 131]; 
Corwith v. Bank, 15 Wis., 317; Wakeley v. Delaplaine, Id., 
614; Smith v. Robinson, 1 Mon., 14; Breading v. Blocher, 
29 Pa. St., 347; Dater v. R. Co., 2 Hill [N. Y.], 629; 
Holland v. Adair, 55 Mo., 48; Martin v. Woodruff, 2 Ind., 
238. 


Charles Offutt, in reply to the contention, cited : Lipp v. 
Hunt, 25 Neb., 91; Pettit v. Black, 13 Id., 142; C, B.& 
Q. R. Co. v. Skuppa, 16 Id., 346; Morrill v. Taylor, 6 Id., 
246 ; Freeman, Judgments, secs. 116, 264, 265, 525; Me- 
Ausland v. Pundt, 1 Neb., 244, 


MaxwELt, J. 


In May, 1886, the defendant in error brought an action 
of forcible entry and detainer against the plaintiff in error 
and on the trial recovered judgment. The case was then 
appealed to the district court, where the judgment was 
affirmed. This judgment was rendered on the 19th day 
of July, 1887, and on the next day a writ of restitution 
was issued, and the plaintiff in that action (defendant in 
error) put into possession. The case was thereupon brought 
into this court and reversed. (Lipp v. Hunt, 25 Neb., 91.) 
On the 15th of February, 1889, the mandate from this 
court was received by the district conrt and afterwards a 
motion was filed to restore the possession of the premises 
to Lipp. This motion was filed on the 23d of February, 
1889, but no ruling seems to have been had thereon uutil 
the 11th of May of that year when the court overruled the ° 
motion and apparently in another action rendered a decree 
quieting the title of Hunt in the premises, What the 

17 
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issues were in that case we have no means of knowing, as 
none of the pleadings are set out in the record, and no 
matter relating to that case can therefore be considered in 
this. The question presented therefore is, Did the court 
err in overruling the motion to reinstate the plaintiff in 
error on the reversal of the judgment? Of this there can 
be no doubt. A judgment when reversed becomes a mere 
nullity and the party aggrieved has the right to be restored 
to what he has lost by the erroneous decision. (Flemings v, 
Riddick’s Exr., 5 Gratt., 272; Corwith v, State Bank, 15 
Wis., 317; Wakeley v. Delaplaine et al., 15 Wis., 614; 
Polack v. Shafer, 46 Cal., 275; Breading v. Blocher, 29 
Pa. St., 347; Bank of U. S.v. Bank of Wash., 6 Pet., 
19; Dater v. Troy, ete, Co., 2 Hill, 629.) 

Having obtained possession by means of an erroneous 
judgment, and that being reversed, there is nothing to sus- 
tain his claim of right and he must surrender the same 
until by the judgment of a court upon matters put in issue 
by the pleadings he shall be declared to be entitled to the 
possession thereof. 

There having been no supersedeas bond, the right to re- 
cover under our statute will, at least until the final deter- 
mination of the case, be limited to such of the real estate 
as at the time of the reversal was still possessed by the de- 
fendant in error. (Parker v.Courtnay, 28 Neb., 605.) This 
makes it unnecessary to consider the second point in the 
plaintiff in error’s brief. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings, 


REVERSED AND REMANDED, 


THE other judges concur. 
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A. E. ALEXANDER Vv. Harriet L, Hunter. 
[FILED APRIL 1, 1890.] 


1, Taxes: DouBLE ASSESSMENT: SALE: PURCHASER ACQUIRES 
No Lirx. In an action to foreclose tax liens the testimony 
showed that the real estate upon which it was sought to enforce 
a lien had been listed for taxation by an agent of the owner and 
the taxes paid by him; but that the property had also been en- 
tered in the non-resident list of lands and lots and sold for taxes ; 
in otber words, was twice assessed in one year. Held, That the 
tax purchaser had no lien on the property. 


2. 


: DESCRIPTION OF PROPERTY. An agent of a lot owner 
listed the lots as being in “ Thompson’s Addition,” there being 
no description to show to what town or city it was an addition, 
but it was sworn to before the assessor of P. precinct, in which 
Thompson’s addition was situated, and the list filed in the proper 
county office. Held, Sufficient to identify the lots. 


Error to the district court for Cass county. Tried 
below before CHAPMAN, J. 


8S. P. & E. G. Vanatta, for plaintiff in error, 
James 8. Mathews, contra. 
MaxXwWELL, J. 


This is an action to foreclose certain tax liens upon lots 
8, 9, and 10, in block 4; lots 9, 10,11, 12, 18, and 14 in 
block 5,in Thompson’s addition to the city of Plattsmouth, 

The answer consists of a plea of the statute of limitations 
and that S. S. Billings, the husband and agent of Lucinda 
Billings, the owner of the lots when the taxes in question 
were assessed, had listed said lots and paid the taxes due 
thereon. On the trial of the cause the court found the is- 
sues in favor of the defendants and dismissed the petition. 
The plaintiff appeals. 
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The questions presented are purely questions of fact and 
are succinctly stated in the plaintiff’s brief that “if they 
(the lots in controversy) were properly listed and taxes. 
paid thereon by Billings, then the plaintiff’s action will 
fail,” otherwise he will be entitled to recover. 

A tax list was introduced in evidence as follows: 


“TOWN LOTS. 


Name of Town. No. of Lot. | No. of Blk. |Assessed Value, 
Thompson’s Add. 
$75 
8 7 100 
Ww 4 4 ceas 50 
4 5 50 
41 50 
410 50 
All 12 100 


“T, 8. S. Billings, do solemnly swear that I have listed 
within all the land, town lots, and all the personal prop- 
erty, moneys, and credits subject to taxation and owned by 
me, or required by law to be listed by me for any other 
persons, according to the best of my ability. 

“S. 8. BILiines. 

“Subscribed and sworn to before me this 5th day of 
March, 1870. J. W. JOHNSON, 

“Deputy Tax Assessor for Plattsmouth Precinct, 
Cass County, Nebraska,’” 


Objections were made to the introduction of this list 
because a portion of it had been torn off and therefore it 
was not properly identified. The objection, however, was. 
properly overruled. The list shows on its face that it was. 
sworn to before an assessor for the precinct in which the 
lots were situated, and was filed in the proper office, and as. 
Thompson’s addition was in that precinct the description 
was sufficiently definite and certain. 

The proof clearly shows that Billings paid the taxes: 
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upon the lots so listed when they became due. It also ap- 
pears that the lots were placed in the list of non-resident 
lots and thus were twice assessed, and that at the sale under 
the non-resident list one Merriam, the grantor of the 
plaintiff, purchased said lots; that afterwards when the 
mistake was discovered he was repaid the purchase money. 
In 1871 and 1872 the lots were again listed by Billings 
and the taxes levied thereon paid by him. As these taxes 
were the basis of his alleged lien, and it is apparent from 
the evidence that nothing is due the plaintiff thereon, the 
judgment of the court below is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


JAMES C. CRAWFORD v. WiLLIAM C. GaLLoway. 


: [FILED APRIL 1, 1890.] 

1. Real Estate: AGREEMENT TO CONVEY: BrEAcH. Held, That 
a preponderance of the testimony tended to prove that the block 
of lots in dispute had been promised by the grantor to be cone 
veyed to the defendant in lieu of a block sold to the vendee, but 
conveyed to another party. 


2. Adverse Possession. Defense of adverse possession for more 
than ten years, held, to be established. 


: Taxes PATD BY CLAIMANT. When the plaintiff holding 
the legal title has paid taxeson the land which should have been 
paid by the owner, the former will not be divested of his entire 
interest therein until the taxes and interest have been repaid. 


APPEAL from the district court for Antelope county. 
Heard below before Norris, J. 


N. D. Jackson, and J. C. Crawford, for appellant: 


The reason for the rule which allows adverse possession 
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to ripen into title is not the merit of the occupant’s claim, 
but the bad policy of permitting lands to lie uncultivated. 
(Sedgwick & Waite, Trial of Title, sec. 727.) But this 
reason does not apply to town lots, and the nature of the 
possession is determined by the character and uses of the 
land, (Bell v. Denson, 56 Ala., 449; Creech v. Jones, 5 
Sneed [Tenn.], 631, 636; Royall v. Lisle, 60 Am. Dec., 
712; 36 Id., 108; 3 Id., 227, and note; 10 Id., 609; 13 
Id., 183; Sedgwick & Waite, 730, 733, 734.) Adverse 
possession must be manifest at all times to the owner; 
merely plowing the land in the spring and letting it grow 
up to weeds the balance of the year is not sufficient. 
(Tiedeman on Real Property, sec. 714; Pedrick v. Searle, 
5 Serg. & R. [Pa.], 240; Den. v. Mulford, Hayw. [N. 
Car.], 311; Webb v. Richardson, 42 Vt., 465; San Fran- 
cisco v. Fulde, 87 Cal., 349; Cook v. Clinton, 64 Mich. 
309.) Color of title is that which appears to be a title. 
(Sedgwick & Waite, 762.) Premises must be enclosed or 
actually occupied. (Gillespie v. Sawyer, 15 Neb., 540; 
Trotter v. Cassady, 3 A. K. Marsh. [Ky.], 365 [13 Am, 
Dec., 183, and note].) Any other possession is too loose and 
equivocal. (Sedgwick & Waite, secs. 719, 720; Id., 727; 
Haywood v. Thomas, 17 Neb., 237; Gatling v. Lane, Id., 
80.) Lands entered under a simple claim of title can be 
held only by pedis possessio (Bailey v. Irby, 2 Nott & 
McC. [S. Car.], 343; Gibson v. Martin, 1 Har. & J. 
[Md.], 545; Hog v. Perry, 1 Litt. (Ky.], 171; Shearer v, 
Clay, Id., 260; Smith v. Nowells, 2 Id., 160; Brazdale 
v. Speed, 1 A. K. Marsh. [Ky.], 106; Smith v, Mitchel, 
Id., 207; Skyle’s Heirs v. King’s Heirs, 2 Id.; Anderson 
v. Turner, 3 Id., 133 ; Doolittle v. Linsley, 2 Aiken [Vt.], 
155; Gatling v. Lane, 17 Neb., 80; Haywood v. Thomas, 
Id., 237); which means abode. (2 Burrill, Law Dic- 
tionary, 313.) As to what constitutes adverse posses- 
sion: 2 Burrill’s L. D., 312, 3138; Horbach v. Miller, 4 
Neb., 46; Hull .C., B. & Q. RB. R., 21 Id., 373; Max- 
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well, Pl. & Pr. [4th Ed.], 386, n.; City of St. Louis v. 
Gorman, 29 Mo., 593 [60 Am. Dec., 712]; Morrison +. 
" Kelley, 22 Ill., 610 [74 Am. Dec. 169]; Sedgwick & 
Waite, Trial of Title, 728-30.) Possession is adverse 
only to the extent of inclosure. (Hammond v, Warfield, 2 
- Har. & J. [Md.], 151; Hall v. Gittings, Id., 380; Jack- 
son v. Camp, 1 Cow. [N. Y.], 605; Prevost v. Johnson, 9 
Mart., 123; Davidson v. Beatty, 3 Har. & McH. [Md.], 621; 
Smith v. Hosmer, 7 N. H., 436; Watrous v. Southworth, 5 
Conn., 305; Hatch v. Vt. Cent. R. Co., 28 Vt., 142; Rob- 
inson v. Douglas, 2 Aiken [Vt.], 364; Bell v. Longworth, 
6 Ind., 273; Armstrong v. Risteau, 5 Md., 265.) Appel-~ 
lee is estopped to deny appellant’s title by acquiescence in 
payment: of taxes by the latter. (Gillespie v. Sawyer, 15 
Neb., 540.) 


Frick & Dolezal, contra: 


Appellee’s possession since 1874 has been adverse, actual, 
open, exclusive, and notorious, and in law  sufficieut. 
(Ewing v. Bennett, supra; Ridgway v. Holliday, 59 Mo., 
444; Unger v. Mooney, 68 Cal., 586 [49 Am. Rep., 100]; 
Grim v. Dyar, 3 Duer [N. Y.], 354; Coleman v. Billings, 
80 Ill., 188; Leeper v. Baker, 68 Mo., 400; Canfield v. 
Hard, 58 Vt., 217; Elliott v. Dycke, 78 Ala., 150; Hardy 
v. Riddle, 24 Neb., 670; Matter of Department of Parks, 
73 N. Y., 560.) His possession continued as to the whole, 
so Jong as his purpose was manifested by actual possession 
of any portion. (1 Am. & Eng. Encye. of Law, 279, sub- 
div. 35, n. 2; Magee v. Magee, 37 Miss., 188; Niles v. 
Davis, 60 Id., 750; Rannels v. Rannels, 52 Mo., 108; 
Green v. Kellam, 23 Pa. St., 254; McClellan v. Kellogg, 
17 Ill}., 498.) 


MAaxwWELL, J. 


This is an action to quiet the title of block 17, in the 
village of Neligh, in the plaintiff. 
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The defendant in his answer alleges “that on or about 
March, A. D. 1874, he purchased said premises for a valu- 
able consideration, then fully paid to him, of said J. D.’ 
Neligh, and that under and by virtue of said purchase said 
defendant took immediate possession of the whole of said 
premises, and from that time to the commencement of this 
suit, and for more than ten years from the time of taking 
such possession, he has been in the uninterrupted, actual, 
open, notorious, exclusive, adverse possession of the whole 
of said premises under a claim of ownership to the same 
by virtue of said purchase, and said defendant still con- 
tinues in the possession thereof and was so in possession of 
the same at the time of the taking the deed to the same by 
the plaintiff from the said John D. Neligh, and defendant 
alleges that before the plaintiff parted with any valuable 
consideration therefor the plaintiff had knowledge and no- 
tice of defendant’s claim to and equities in said premises; 
that at the time said defendant purchased said premises 
from said John D. Neligh said Neligh had the legal title 
thereto aud was the owner thereof and had the right to 
sell the same to said defendant; that said Neligh, how- 
ever, neglected to make a deed of conveyance to said de- 
fendant, and continued to hold the title therefor in trust for 
saic defendant,” etc. 

On the trial of the cause the court rendered a decree as 
follows: ‘That the defendant W. C. Galloway is the owner 
in fee simple and in possession of the premises in dispute 
in this action, to-wit, block 17, in the village of Neligh, 
in Antelope county, state of Nebraska, and has been in the 
actual possession thereof, claiming to be the owner thereof 
for the period of more than ten years immediately preceding 
the beginning of this action ; that the plaintiff J. C. Craw- 
ford hus no title, right, or interest in or to the said prem- 
ises; that the deed of said premises from one John D. 
Neligh to the plaintiff J.C. Crawford, recorded in the 


record of said county, is and constitutes a cloud upon the 
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title of defendant in and to said premises, and defendant is 
entitled to have the same removed. 

“Tt is therefore considered, adjudged, and decreed by the 
court that the defendant is the owner in fee simple of said 
premises, to-wit, block 17, in the village (now city) of 
Neligh, county of Antelope, state of Nebraska, and the 
title thereto is hereby quieted and confirmed in fee simple 
in defendant, and the plaintiff and all persons claiming 
under him are hereby enjoined from claiming any interest 
in said premises adverse to that of the defendant, or from 
interrupting his use and enjoyment thereof, and the cloud 
cast thereon by the deed to said plaintiff is hereby cleared 
and removed, and said deed declared to convey no right, 
title, or interest in or to said premises or any part thereof, 
and that the plaintiff pay the costs of this action, taxed at 
$ 2” The plaintiff appeals. 

The testimony shows that in the year 1872 John D, 
Neligh, of West Point, laid out the town of Neligh; that 
portion of the state at that time contained but few settlers 
apparently, but he seems to have made considerable im- 
provements prior to 1874, including the building of a 
grist mill. In the latter year he sold the mill and nearly 
one-fourth of the blocks in the townsite to the defendant 
for a consideration in round numbers of $13,000. The 
blocks so sold were together and comprised nearly all of 
the southwest fourth of the townsite. All of block 5, 
however, was excepted. The defendant contends that this 
block was sold by Neligh to him with the other blocks, 
but that one Thompson claimed the same and that it was 
thereupon agreed between Neligh and the defendant that he 
should have block 17 in lieu of block 5, and several wit- 
nesses testify in substance to this exchange. Neligh, how- 
ever, denies it. i 

At the time the defendant purchased the property in 
question, Neligh seems to have had merely a contract for 
the purchase of the same, and hence he executed a quit- 
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claim deed to the defendant, block 17 being omitted. Some 
time after this, Neligh and the defendant went to New 
York city and succeeded in perfecting the title to the land. 
At that time Neligh executed a mortgage upon nearly all 
his portion of the townsite, but excepted block 17. He 
also testifies that the defendant at that time asked him to 
convey block 17 to him. His testimony on that point is 
as follows: 

A. I don’t recollect any talk with Mr. Galloway regard- 
ing block No. 17, unless it was in New York. I recollect 
something about that. 

Q. Do you know whether you had any conversation in 
New York about block No. 17? 

A. I think that he asked me to put that in; I think so. 

Q. In the warranty deed ? 

A. Yes, sir. 

Q. Mr. Galloway testified that you agreed to deed him 
that block subsequently ; I will ask you now whether you 
ever made such an agrcement? 

A. No, sir. 

Q. Did you ever tell Mr. Lambert, as he testified here, 
that you would fix it up or deed that block to Mr. Gallo- 
way ? 

A. No, sir, I never did. The first talk, any way, that 
I had was in New York. 

Q. Did Mr. Lambert ever ask you to deed that block as 
he testified to? 

A. No, sir. : 

Q. Did you ever have any conversation with Mr. Lam- 
bert about it at all? 

A. No, sir; I don’t think I could recollect anything of 
that kind, because we had positive agreements and we knew 
at the time. 

Q. You say that you don’t know that Mr. Galloway 
asked you for that block in New York. 

A. My recollection is that he asked me to put that block 
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in; I asked what for, and he said that I ought to give a 
block for nothing, as I had done several other people, that 
I had given lots to them, and I told him that I was done 
giving lots, that he had got the best portion of the town- 
site and I could not see why he wanted more; that is the 
only conversation that I recollect of about that block. 

Q. Mr. Galloway visited you in New York city in 
1875? 

A. Yes, sir. 

The circumstances connected with the transaction, how- 
ever, tend to corroborate the defendant’s testimony upon 
this point and show that the block in question was to be 
conveyed in lieu of block 5, and are sufficient to justify the’ 
court in so holding. 

The undisputed testimony shows that in 1874 the de- 
fendant broke up the block in dispute, with other portions 
of the townsite, and that he raised a number of crops of 
wheat upon it; and that he set out a large number of trees 
thereon is clearly shown, and he claims to have cultivated 
it, either by himself or a tenant, until the present time, and 
he is supported in this by a large number of witnesses. 
Such possession, when adverse, is sufficient if actual, open, 
notorious, and exclusive to give the party in possession 
title to the property. (Tourtelotte v. Pearce, 27 Neb., 57, 
and cases. cited.) 

The plaintiff purchased the block in 1883, and this as- 
tion was brought in 1887. The bar of the statute, there- 
fore, is complete, and the defendant on both grounds stated 
is entitled to the possession.- The testimony, however, 
shows that the plaintiff has paid a large amount of taxes 
on the land, which he is entitled to have refunded, with in- 
terest thereon, before a decree will be rendered divesting 
him of his entire interest therein. 

The case is therefore referred to J. D. Hatfield to find 
the amount due the plaintiff for taxes and interest thereon, 
and the defendant is required to pay tle same within ninety 
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days after the filing of the report, or said land, or so much 
thereof as may be necessary, will be sold as upon execution 
to satisfy the same, and as thus modified the judgment is 
affirmed. 


JUDGMENT ACCORDINGLY, 


THE other judges concur, 


CATHERINE LEJEUNE ET AL., APPELLANTS, V. LEWIS 
. HARMON APPELLEE. 


[FILED APRIL 1, 1890.] 


1. Action Quia Timet: UnoccuPrirp LAND. Where land is un- 
cultivated and in the actual occupation of no one, the party 
holding the legal title is deemed to be in possession thereof, and 
may maintain an action to remove a cloud from his title. 


2. Adverse Possession: Tax DrEp: CULTIVATED LAND. A 
party who had been in possession of land for less than ten years 
under a tax deed which was void, but he and those under whom 
he claimed had cultivated about thirty-two acres under a claim of 
ownership for more than ten years; held, that the bar of the 
statute applied alone to the cultivated land. 


: Witp Lann. On the pleadings and proof, held, 
that the plaintiffs were entitled to a decree for the uncultivated 
land. 


3. 


APPEAL from the district court for Wayne county. 
Heard below before Norris, J. 


A. A. Welch, and James Britton, for appellants, cited on 
the question of adverse possession: Harvey v. Tyler, 2 
Wall. [U. 8.], 328; Link v. Doerfer, 42 Wis., 391; Col- 
vin v. R. V. Land Ass’n, 23 Neb., 80; Washburn v. Cut- 
ter, 17 Minn., 361; Gatling v. Lane, 17 Neb., 80; Hay- 
wood v. Thomas, Id., 237; Gue v. Jones, 25 Neb., 634; 
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Heaton v. Fryberger, 38 Va. 185 ; Angell, Limitations, sec. 
384; Buswell, Limitations, sec. 227. 


Frank Fuller, contra, cited on the question of jurisdic- 
tion: Gregory v. Bank, 16 Neb., 411; Snowden v. Tyler, 
21 1d., 199; Horn v. Miller, 20 Id., 99 (dissenting opin- 
ion and cases cited) ; Sloan v. Sloan, 5 South. Rep. [Fla.], 
603; Evans v. Schafer, 21 N. E. Rep., 448; Wyland v. 
Mendel, 37 N.'W. Rep. [Ta.], 160. On the question of 
adverse possession: Gatling v. Lane, and Daywood v. 
Thomas, supra; Clapp v. Bromagham, 9 Cow. [N. Y.], 
530; Whitney v. Wright, 15 Wend. [N. Y.], 171; Fos- 
gate v. Herkimer Mfg. Co., 12 Barb. [N. Y.], 352; Jack- 
son v. Johnson, 5 Cow. [N. Y.], 74; Jackson v. Bard, 4 
Johns. [N. ¥.], 230 ; Briggs v. Prosser, 14 Wend. [N. Y.], 
227 ; Montgomery Co. v. Severson, 64 Ia., 326; Cooper v. 
Morris, 7 Atl. Rep. [N. J.], 427; Jackson v. Camp, 1 Cow. 
[N. Y.], 610; Sherry v. Frecking, 4 Duer [N. Y.], 452; 
Jackson v. Warford, 7 Wend. [N. Y.], 62; Finlay v. Cook, 
54 Barb. [N. Y.],9; McMillan v. Wehle, 13 N. W. Rep. 
[Wis.], 694; Probst v. Church, 129 U.S., 191; Hacker v. 
Horlemus, 41 N.W. Rep. [Wis.], 965; Jackson v. Wheat, 
18 Johns. [N. Y.], 44; Smith v. Lorillard, 10 Id., 356; 
LaFrambois v. Jackson, 8 Cow. [N. Y.], 611; Humbert 
v. Trinity Church, 24 Wend. [N. Y.], 604; Baldwin ». 
Ratcliff, 17 N. E. Rep. [Tll.], 794; McConnell v. MceCon- 
nell, 64. N.C., 342; 1 Am. & Eng. Encyc. Law, 255, 274, 
277, 279, 290, 292; Hassett v. Ridgley, 49 Ill., 201; 
Booth v. Small, 25 Ia., 177; Clancey v. Houdlette, 39 Me., 
451; Corning v. Troy Iron Wks., 44 N. Y., 577; Murphy 
v. Doyle, 33 N. W. Rep. [Minn.], 220; Simpson v. Down- 
ing, 23 Wend., 322; Paine +. Hutchins, 49 Vt., 314; 
Miller v. R. Co. 71 N. Y., 380; Gage v. Hampton, 127 
Iil., 87 [S. C., 20 N. E. Rep., 13]; Kelly v. McKeon, 31 
N. W. Rep., 325, note, 326; Bates v. Campbell, 25 Wis., 
613; Hart v. Bloomfield, 5 So. Rep. [Miss.], 620; Stete- 
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nische v. Lamb, 18 Neb., 626; McNeely v. Langan, 22 O. 
8., 32; Marston v. Rowe, 43 Ala. 271; Tea v. Pflug, 24 
Neb., 666; Levi v. Yerga, 25 Id., 766; Trussel v. Lewis, 
13 Id., 417; Murray v. Hudson, 32 N. W. Rep. [Mich.], 
891; Turner v. Stevenson, 40 Id. [Mich.], 735 ; Brobst v. 
Brock, 10 Wall. [U. 8.], 519; Forey v. Bigelow, 56 Ia., 
381; Clement v. Perry, 34 Id., 564; Mooney v. Cooledge, 
80 Ark., 655; Kerr v. Hitt, 75 Ill., 57; MceQuiddy »v. 
Ware, 20 Wall. [U.8.], 14; Key v. Jennings, 66 Mo., 356; 
Samuels v. Borrowscale, 104 Mass., 207; Coleman v. Bill- 
ings, 89 Ill., 183; Leeper v. Baker, 68 Mo., 400; Steph- 
ens v. Leach, 19 Pa. St., 262; Barrett v. Stradl, 41 N. W 
Rep. [Wis.], 442; Lessee of Smith v. Trabue’s Heirs, 1 Mc- 
Lean [U. 8.], 87; McCagg v. Heacock, 42 Ill., 157; 
Ewing v. Burnet, 11 Pet. [U. 8.], 41; Wright v. Mattison, 
18 How. [U. 8.], 50; Barrett v. Love, 48 Ia., 103; Shaw- 
ler v. Johnson, 52 Id., 473; Clark v. Thompson, 37 Id., 

536 ; Hintrager v. ‘Heme 46 Id., 600; Housel v. Boggp, 
17 Neb., 96; Meade v. Gilfoyle, 24 Id., 413, 


MAaxweELt, J. 


In 1874 Peter Leonard died intestate at his residence in 
Cuming county, Nebraska, seized in fee of certain real es- 
tate described in the petition as township 25, range 5, in 
Wayne county, Nebraska, leaving no heirs in this country, 
but a number of relatives in France. One G. W. Schinell- 
backer was appointed administrator of his estate by the 
probate court of said Cuming county, but failed to com- 
plete the settlement of the estate. Afterwards C. C. Mc- 
Nish was appointed administrator of the estate. 

On the 12th day of September, 1874, the land in con- 
troversy was sold by the treasurer of Wayne county to one 
Joseph Boekenhauer, and certificates of sale issued to him. 
At this time thirty acres of the land in controversy were 
under cultivation, the balance being a portion of a large 
tract of unbroken prairie. The tax purchaser commenced 
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the cultivation of the cultivated thirty acres of said land 
in the spring of 1875, and in 1876 broke out and thereafter 
cultivated two more acres of the land, the balance thereof 
remaining uncultivated prairie to the present time, without 
fence, buildings, or other improvements whatever. In 
November, 1876, the treasurer of Wayne county issued to 
Boekenhauer a tax deed for said land based upon the afore- 
said tax sale. The said tax purchaser continued the culti- 
vation of thirty-two acres of the land in controversy until 
December, 1882, when he sold and conveyed the same to 
one Daniel Hubbard, who in March, 1883, conveyed the 
same to the defendant, who was then and ever since has 
been a non-resident of the state of Nebraska. The culti- 
vation of the improved thirty-two acres of said land was 
continued by tenants of defendant to the time of trial. 

On the 18th day of February, 1886, plaintiffs filed their 
petition in the district court of Wayne county, alleging 
that they were the owners of said land, and asking that the 
cloud upon their title thereto, caused by the aforesaid tax 
deed and the subsequent conveyances, be removed. Serv- 
ice was had upon the defendant by publication, and a de- 
cree by default was entered. 

In April, 1887, the defendant appeared, filed a motion 
to set aside default, and answered as follows: 

“ Now comes the defendant, and for answer to plaintiffs’ 
petition denies each and every allegation contained therein 
not herein expressly admitted. Defendant .admits that 
Joseph Boekenhauer conveyed to Daniel Hubbard by 
warranty deed the south half of the northwest quarter 
of section 4, township 25, range 5 east, and that Hubbard 
conveyed the same by the same form of instrument to the 
defendant, and that said conveyances are of record in 
Wayne county, Nebraska. 

“The defendant says that he is the owner of said de- 
scribed land under and by virtue of said conveyance to him, 
is entitled to and is in possession of the same as such owner, 
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and has been in possession and occupied the same as such 
owner since the date of the deed to him by said Hubbard, 
to-wit, March 27, 1883, and that his grantors were in pos- 
session and occupancy thereof since the date of treasurer’s 
deed, to-wit, November 11, 1876, to said Boekenhauer, a 
copy of which is hereto attached marked ‘Exhibit A,’ and 
made a part of this answer; that since said conveyance to 
him he has put lasting and valuable improvements on said 
land, to the value of $150, and further says that he has 
paid taxes thereon since the year 1883, amounting to the 
sum of $32.16; that the statute of limitations has operated 
as a bar to said action, as more than three years have 
elapsed since treasurer’s deed was filed, and before this ac- 
tion was commenced. 

“Defendant therefore asks that this action be dismissed 
and that he be allowed his costs, and for such other and 
further relief as the court may determine to be just and 
equitable.” 

This answer was filed April 11, 1887, and the treas- 
urer’s tax deed dated November 11, 1876, is set out as an 
exhibit. In June, 1888, the plaintiffs asked leave to 
amend their petition, and the same month and year the- 
defendant for the first time objected to the jurisdiction of 
the court “to try the question of his title to the land de- 
scribed in plaintiffs’ petition or his right to the possession 
thereof in this form of action.” Afterwards he further 
amended his.answer by pleading ‘open, notorious, exclu- 
sive, adverse possession for ten years immediately preced- 
ing the beginning of the suit.” On the trial of the cause 
the court found the issues in favor of the defendant and 
dismissed the action. The plaintiffs appeal. 

The first question presented is the jurisdiction of the 
court. The testimony shows that nearly all the land in 
controversy is uncultivated and unoccupied, and that the 
tax deed in question constitutes a cloud on the plaintiffs’ 
title. This being so, the persons holding the legal title are 
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deemed to be in possession and may maintain an action to 
quiet their title. So that independently of the answer we 
think the petition states a cause of action for equitable re- 
lief. The defendant, too, asks the favorable consideration 
of the court by praying for such relief as is “just and 
equitable” ; in other words, invokes the equity powers of 
the court in rendering judgment. If, however, there is an 
actual occupant of the land claiming title to the same, then 
an action of ejectment is the proper remedy. The court, 
therefore, had jurisdiction in this form of action. No 
demand seems to have been made for a jury, and the case 
seems to have been treated by both parties as an action in 
equity, and it is now too late to raise the objection. 

The testimony in this case, which is very voluminous, 
clearly establishes the fact that the plaintiffs are the lawful 
heirs of Peter Leonard, deceased, and the county court of 
Cuming county so found and rendered a decree of distri- 
bution of the estate to them. It is unnecessary to review 
the evidence at length here. It clearly shows that the de- 
fendant’s tax deed is void and conveyed no title, but that 
he is entitled to a pro rata division of certain taxes paid 
by him. The statute has also run in his favor for thirty- 
two acres of land which has been in actual cultivation for 
more than ten years before the bringing of this suit, but 
as to the residue he has no title. 

The judgment of the district court is reversed and a de- 
cree will be entered in this court in favor of the plaintiffs, 
requiring them to pay the defendant the amount of taxes 
due him, with lawful interest thereon, and upon the pay- 
ment of the same the title of the plaintiffs to all the land 
in controversy, except the thirty-two acres aforesaid, will 
be quieted and confirmed in them. A reference will be 
ordered, if necessary, to ascertain the amount due for taxes. 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
18 
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J. E. Copsey, Sr., v. J. B. Wiest. 


[FILED APRIL 1, 1890.] 


1. Jurisdiction: DrerenpaNT IN DIFFERENT CouNnTY: JuD@- 
MENT: LIEN: InJuNcTION. An action to enjoin a judgment 
rendered in Gage county was brought in Lancaster county 
against the sheriff of Lancaster county and the plaintiff in the 
judgment, a resident of Gage county, and on the trial the action 
as to the sheriff was dismissed and a decree by default rendered 
against the plaintiff in the judgment. The injunction was af- 
terwards dissolved by the supreme court and the action dis- 
missed. Afterwards, upon a further showing that the judgment 
complained of was a lien npon certain real estate of the plaint- 
iff in Lancaster county, and thereby created a cloud thereon, 
the judgment of dismissal was modified upon payment of costs 
so as to permit an amended petition to be filed setting forth the 
facts as to the alleged lien. An amended petition was thereupon 
filed, in which there is no allegation or claim that the judgment 
in question is a lien upon any specific real estate of the plaintiff. 
Held, That the court had no jurisdiction and that the decree for 
the plaintiff therein is a nullity. 


2. : . Except in cases where jurisdiction is acquired by 
reason of the subject-matter of the suit, an action must be 
brought against a defendant in the couuty in which he, or some 
of the defendants, reside or may be summoned. 


Error to the district court for Lancaster county. Tried 
below before FrEtp, J. 


J. FE. Cobbey, for plaintiff in error. 
N. C. Abbott, contra, 
MaxweELt, J. 


This is an action to enjoin a judgment. The petition is 
as follows: 

“Now comes the said plaintiff and files this, his amended 
petition herein, in accordance with the order of the supreme 
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court of this state, and complaining of the said defendant, 
says: That the said defendant, Joseph E. Cobbey, Sr., has 
or claims to have a judgment against one Edward Hutch- 
inson, rendered in the justice court in and for Gage county, 
Nebraska, on the 31st day of July, 1886, for the sum of 
$45 and costs of suit therein taxed; that afterwards, and 
on or about the 10th day of August, 1886, said defendant, 
plaintiff in said action against said Hutchinson, filed in 
said justice court an affidavit in garnishment against this 
plaintiff and caused a summons in garnishment to issue 
against this plaintiff out of said justice court in said action; 
that afterwards, and on or about the 21st day of August, 
1886, the justice before whom said case was pending, un- 
lawfully and without any notice to this plaintiff, and with- 
out his knowledge or consent, made a finding that this 
plaintiff was indebted to the said Edward Hutchinson in 
the sum of $100 and thereon made the following order: 

«Tt is therefore ordered, considered, and adjudged by 
the court that said John B. Wright, or his agent, pay to 
the said plaintiff out of the money now in or coming into 
his hands belonging to said Hutchinson, $53 debt and costs 
forthwith, and plaintiff (Cobbey) have judgment against 
the said John B, Wright for $53 and costs and execution 
therefor. T. E. FERRIER, 

“¢ Justice of the Peace.’ 


“That no summons or notice in garnishment was ever 
served on him in any manner whatever, nor did he ever, 
in person or by counsel, appear in any proceedings in said 
case or the garnishment proceedings therein, or know any- 
thing about any such order or judgment, or pretended 
judgment, until about the 29th day of October, 1886; that 
he does not owe said Hutchinson or defendant any sum of 
money whatever, nor did he ever owe either of them any 
sum of money whatever, nor did he ever own or hold any 
contract by which he did or ever had any reason to expect 
that he would become indebted to said Hutchinson in any 
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sum of money whatever, nor did he have any property of 
any kind whatever in his possession or under his control 
belonging to the said Hutchinson; that afterwards, and on 
or about the day of October, 1886, the said defend- 
ant caused a certified transcript of said proceedings and 
order or judgment to be filed in and spread upon the rec- 
ords of the district court in and for Gage county, Nebraska, 
and a further transcript thereof certified by the clerk of 
said last-named court, to be filed in the clerk’s office of 
Lancaster county, Nebraska, and spread on the records 
thereof; that the said defendant threatens and is about to 
enforce the collection of said order or judgment against 
this plaintiff, and unless prevented by the restraining order 
of this court, an execution will be issued thereon against 
this plaintiff, and levied upon his property for the satisfac- 
tion of said pretended judgment and thereby cause great 
and irreparable injury to this plaintiff, plaintiff having no 
adequate remedy at law; that at the time of the filing of 
said transcript in the district court of Lancaster county, 
Nebraska, he was and now is the owner of the follow- 
ing described real estate in the city of Lincoln, Lancas- 
ter county, Nebraska, to-wit, in the Lincoln Land Com- 
pany’s subdivision of lots , in block 85, according to 
the recorded plats of said city and subdivision upon which 
the said pretended order or judgment is a lien and thereby 
casts a cloud on the title to said real estate, which defend- 
ant neglects and refuses to remove; that the plaintiff is the 
owner of chattel property in said Gage county, Nebraska, 
upon which defendant threatens and is about to levy an 
execution for the satisfaction of said judgment. 
“Wherefore plaintiff prays for a temporary restraining 
order of this court against said defendant, enjoining him, 
and any and all persons acting for and under him, from 
the collection of said judgment, and upon the final hearing 
of the case such order of injunction may be made perpetual,. 
and the collection of said pretended judgment perpetually 
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enjoined ; that the said defendant be ordered to cancel said 
pretended judgment or order on the records of this court 
as well as the records of said justice of the peace, and upon 
failure tocomply with such order within a reasonable time, 
to be fixed by the court, that the clerk of this court be or- 
dered to cancel such records, and for such other, further, 
and different relief as plaintiff may in equity be entitled 
to, and costs of suit.” 

This action originally was brought against J. E. Cobbey 
and Samuel M. Melick, defendants, service being had upon 
Melick in Lancaster county, and a summons thereupon sent 
to Gage county which was served upon Cobbey. Cobbey 
did not appear, but judgment was taken by default against 
him and the action was dismissed as to Melick. The case 
was thereupon brought into this court, where the judgment 
against Cobbey was reversed for want of jurisdiction in the 
trial court. (Cobbey v. Wright, 23 Neb., 250.) Afterwards, 
upon a further showing that the judgment sought to be en- 
joined wasa lien upon certain real estate of Wright, the 
judgment of dismissal was modified to permit an amend- 
ment of the petition to show the existence of such lien. 
This as amended the petition wholly fails to do. 

Considerable stress is laid upon the mandate of this 
court permitting an amendment. That, however, must be 
construed with reference to the object sought. The sole 
purpose of the injunction in Lancaster county was to re- 
moveacloud upon the title to real estate therein, and thus 
the district court of Lancaster county, having jurisdiction 
of the ves, could send its process out of the county for sery- 
ice upon any person claiming an interest in such res. 
The petition, however, shows that the court has no juris- 
diction on that ground. 

Unless the court acquires jurisdiction by reason of the 
subject-matter being situate within the county where the 
action is brought, the action must be commenced in the 
county in which the defendant resides or may be served 
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with a summons, (Dunn v. Haines, 17 Neb., 560; Pear- 
son v. Kas. Mfg. Co., 14 Id., 211; Cobbey v. Wright, 23 Id., 
250; Allen v. Miller, 11 O. S., 374.) 

Unless there is a general appearance in a case a court can 
acquire jurisdiction only in the mode provided by law, and 
it is not the policy of the law to permit a nominal defend- 
ant having no real interest in the result of the action to be 
joined with the real defendant in order that an action may 
be brought against such actual defendant in a county other 
than that in which he resides or may be summoned. 

The judgment of the district court is reversed and the 
action dismissed. 

JUDGMENT ACCORDINGLY. 


Tue other judges concur. 


NesrRasKA NatTionaAL Bank y. LOGAN ET AL. 
[FILED APRIL 1, 1890.] 


1. Banks: Cuecks: DisHonor: Dinicence. L. &S., residents of 
V., in this state, on Friday, November 16, sent by mail a check 
on a bank at V. to M. B. & Co. at O., Neb. This was received 
by M. B. & Co. on the next day. The payee on the same day 
endorsed the check and delivered it to the Nebraska National 
Bank at O., which, on the same day, transmitted the same by 
mail to the bank at V.,on which it was drawn, for payment. 
On Tuesday, November 20, the bank at V.,in payment of the 
check, sent a worthless draft to the bank at O., which the latter 
refused to receive, and on the same day notified M. B. & Co. of 
that fact, and on the next day notified L. &S. The testimony 
showed that the bank at V. was in a failing condition when L, 
& 8S. drew and sent the check on it and that they stated that fact 
to M. B. & Co. in the letter transmitting the check. In an ac- 
tion against the drawers they demurred to the petition. Held, 
That if the facts stated in the petition were true, the Nebraska 
National Bank had shown due diligence and was entitled te 
recover. 
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: NEGLIGENCE: PLEADING. The facts as to the 
alleged neglect of the Nebraska National Bank in the selection 
of the payee of the check, as its agent for the collection of the 
same, should be set up by answer, and do not appear from the 
statement in the petition in such a manner as to defeat a re- 
covery. ; : 


Error to the district court for Douglas county. Tried 
below before HopEWELL, J. 


Savage, Morris & Davis, for plaintiff in error, 
McGilton & Stoddard, contra. 
MAXWELL, J. 


A general demurrer to the petition was sustained in the 
court below and the action dismissed. The petition is as 
follows : 

“The plaintiff states: 

“1st. It is a corporation organized under the laws of 
the United States relating to national banking associations, 
located and doing a banking business at Omaha, Nebraska. 

“2d. The defendants G. W. Logan and H. L. Stanton 
are copartners doing business at Valparaiso, Nebraska, 
under the firm name of Logan & Stanton. 

“3d. The defendant McCord, Brady & Co. is a copart- 
nership doing business at Omaha, Nebraska. 

“4th. On Friday, November 16, 1888, the defendants 
Logan & Stanton, at Valparaiso, Nebraska, drew their 
check as a copartnership for the sum of $481.75, payable 
to the order of McCord, Brady & Co., upon the State Bank 
of Valparaiso, Nebraska, about seventy miles from Omaha, 
and mailed the same to McCord, Brady & Co. on Satur- 
day, the 17th of November, 1888. : 

“5th. On said 17th of November the said McCord, 
Brady & Co. indorsed said check and sold and delivered 
the same to the plaintiff, who paid the full amount thereof 
to said McCord, Brady & Co. 
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“6th. On the said Saturday, the 17th of November, 
1888, the plaintiff sent said check by mail to said State 
Bank of Valparaiso, with instructions to remit the amount 
thercof to the plaintiff. 

‘« 7th, On Tuesday, November 20, said State Bank of 
Valparaiso sent to plaintiff a worthless draft on the Ger- 
man National Bank of Lincoln for the amount of said 
check, which was received by the plaintiff on Wednesday, 
the 21st of November, 1888, but plaintiff refused to accept 
said draft, and notified McCord, Brady & Co. on the same 
day that payment had not been made on said check and 
that plaintiff would look to them for payment thereof. 
That plaintiff also on the 22d day of November, 1888, 
notified the said Logan & Stanton of the non-payment of 
said check, and that the plaintiff as holder of said check 
would look to them for the payment of the same, and de- 
manded payment thereof. That plaintiff has been unable 
to recover possession of said check, and hence cannot set 
out a copy thereof. 

“8th. That at the time said Logan & Stanton drew 
said check the said State Bank of Valparaiso was in a fail- 
ing condition and su-pension of business by it was immi- 
nent, which facts were well known to said Logan & Stan- 
ton, and in their letter of remittance to McCord, Brady & 
Co. they urged them to take action at once for the collection 
thereof; that plaintiff was not aware of the failing condi- 
tion of said bank until Wednesday, the 21st of November, 
and said McCord, Brady & Co. did not communicate said 
advice so given to them to the plaintiff. 

“Oth. That in receiving and transmitting said check to 
said State Bank of Valparaiso and in giving notice to the’ 
defendants, the plaintiff adopted the usual custom of banks 
and used all due proper and reasonable care and diligence.” 

It will be observed that the allegations of the petition 
arc in substance that Logan & Stanton, who were residents 
of Valparaiso, on Friday, November 16, sent a check to 
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McCord, Brady & Co. at Omaha. On the next day Mc- 
Cord, Brady & Co. indorsed the same and delivered it to 
the plaintiff, who the same day sent it by mail to the 
drawee for payment. This check was received by the 
drawee on Tuesday, November 20, and was paid by a 
worthless draft on the German National Bank of Lincoln. 
This was transmitted to the plaintiff and received by it on 
Wednesday, the 21st of November. The particular cause 
for refusing this draft does not appear, but it is probable 
that the Valparaiso bank had no funds to draw against. 
Whatever the cause, it was deemed to be worthless and the 
plaintiff refused to receive it, and on the same day notified 
McCord, Brady & Co. of that fact, and on the next notified 
Logan & Stanton. This would seem to be due diligence 
under all the circumstances of the case. 

The principal contention of the defendants in error is 
that the plaintiff, having sent the check by mail to the 
payee, it thereby made the latter its agent and it must 
bear any loss arising after the time when the check could 
have been presented by express or other usual methods, 
and it is asserted that had the check been presented in the 
usual way it would have been paid. If such was the case 
it should be pleaded in the answer. It is properly a mat- 
ter of defense and does not arise in this case. 

Tf the allegations of the petition are true the bank at 
Valparaiso was in a failing condition when the check was 
drawn, and the drawers, residents of the place where the 
bank was situated, were aware of that fact, although they 
must have known that several days necessarily would in- 
tervene before the check could be returned from Omaha 
and payment thereof demanded. 

Nearly all the’ cases cited relate to transactions by which 
the bill failed of collection, by reason of neglect to make 
demand at the day, or notice of non-payment, or because 
the agent by his default failed to collect the money. 

In Hughes v Kellogg, 3 Neb., 186, where the holder of a 
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check called at the bank and received a certificate of deposit 
for the amount, and the bank failed the next day, it was 
held that he must stand the loss. That case, no doubt, 
was correctly decided, as the holder of the check instead of 
drawing the money due thereon, made himself a creditor 
of the bank by placing the proceeds of the check therein 
to his credit. The facts, as shown by the petition, how- 
ever, do not bring it within the case cited. Neither do the 
facts stated in the petition raise the question as to who is 
to be responsible for default or neglect where a bank selects 
its agents to collect a bill or draft and the money is lost 
through the neglect of such agents, and we will not decide 
it in advance. 

In a note to Simpson v. Walbdy, 30 N. W. R., 206, the 
case of Gtuelick v. Burlington National Bank, 9 N. W. R., 
328, is credited to this court, which is a mistake. 

The bank being in a failing condition when the check in 
question was drawn, there is no allegation or presumption 
that it would have been paid if presented to the drawee by 
a third party instead of being sent directly to the bank, or 
that Logan & Stanton have sustained any injury by the 
mode of procedure adopted. Whatever defenses may exist, 
therefore, must be set up by answer. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 
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SaraH K. LAMBERT ET AL. Vv. JOHN A. STEVENS. 


[FILED APRIL 1, 1890.] 


1. Liquors: APPLICATION FoR LICENSE: NOTICE: NEWSPAPERS: 
CIRCULATION. Where the notice of the filing of an application 
for a liquor license is given by publication in a newspaper, it 
must be in a paper published in, and having the largest circula- 
tion in the county where the liquors are to be sold. In the ab- 
sence of a charge of bad faith on the part of the applicant ia 
the selection of the paper, his decision in that regard will not be 
inquired into. 

2. : BURDEN OF PRooF. On the hearing of a remon- 
strance against granting a liquor license which denies any juris- 
dictional matter, as that certain named petitioners are resident 
freeholders, or that the petition is signed by a majority of the 
freeholders of the ward, where the petition has less than thirty 
signatures, the burden is upon the applicant to prove these juris- 
dictional facts. When the remonstrance alleges new matter, 
such as that certain signers to the petition were made freeholders 
for the purpose of enabling them to sign the same, the burden 
is upon the remonstrator to establish such new matter. 


: THE FINDINGS OF THE CITY CoUNCIL of the ex- 
istence of any jurisdictional fact will be presumed to be sup- 
ported by the evidence until the contrary is made to appear. 


3. 


Error to the district court for Antelope county. Tried 
below before Norris, J. 


O. A. Williams, for plaintiff in error, cited as to the bur- 
den of proof of jurisdictional facts: Pelton v. Drummond, 
21 Neb., 495; State v. Hanlan, 24 Id., 608. 


Jackson & Thornton, contra, cited on the same point: 
State v. Weber, 20 Neb., 467; Steinkrause v. Hurlbert, Id., 
520; State v. Hanlan, supra. 


NorRvVAL, J. 


On the 11th day of April, 1889, the defendant in error 
filed with the clerk of the city of Neligh a petition for a 
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license to sell malt, spirituous, and vinous liquors in said 
city. The following is a copy : 


“ To the Hon. the Mayor and City Council of the City of 
Neligh, Antelope County, Nebraska: We, the undersigned 
resident freeholders of the Second ward of the city of Neligh, 
would respectfully petition that John A. Stevens is a man 
of respectable character and standing, and a resident of the 
state of Nebraska, and ask that you grant unto him a license 
for the sale of malt, spirituous, and vinous liquors at retail 
in the said Second ward of the city of Neligh, Antelope 
county, Nebraska, for a period of one year, commencing 


on May 7, 1889.” 


There were twenty signers to the petition. On the 6th 
day of May, 1889, the plaintiffs in error filed the follow- 
ing remonstrance against the issuing of a license to the de- 
fendant in error: 


“ To the Mayor and City Council of the Oity of Neligh, 
Nebraska: We, the undersigned citizens of the Second 
ward of the city of Neligh, do remonstrate, protest and 
object against the issuance of a license to John Stevens to 
sell malt, spirituous, and vinous liquors in the second ward 
of the city of Neligh for the year beginning May 7, 1889, 
for the following reasons, to-wit : 

“1, The notice published is insufficient, as it is not pub- 
lished in the newspaper having the largest circulation in 
the city of Neligh. 

“2. The petition filed, praying for the issuance of the 
licers2 to John Stevens, is insufficient in this, that a major- 
ity of the resident freeholders of the Second ward of the 
city of Neligh have not signed said petition, inasmuch as 
there were at the date of the filing of the petition, nineteen 
resident freeholders not signers of the petition, while two 
of the signers of said petition, to-wit, Mrs. E. Romig and 
C. C. Jones are not freeholders in any sense, and two 
others, to-wit, Frank Grow and Thomas Kryger, were 
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made freeholders for the only and express purpose of per- 
mitting them to sign the said petition for the license. 
“SarauH K, LAMBERT. 
“Mrs. Mary M. Carey. 
“Mrs. Mary ALDER. 
“ ELIZABETH GRIFFITHS.” 


May 7, 1889, was fixed as the time for hearing on said 
remonstrance. At which time both parties appeared and 
each declined to introduce any testimony, whereupon the 
city council overruled said protest. A notice of appeal was 
given, and afterwards, at the same meeting, the following 
proceedings were had by the city council, to-wit: 

“Moved and seconded, that the prayer of the petition of 
John A. Stevens be granted, and a license issued to him 
for the sale of vinous, spirituous, and malt liquors, on the 
payment of the license, the council being satisfied that said 
petition is signed by a majority of the resident freeholders 
of the Second ward of the city of Neligh, Antelope county, 
Nebraska, there being less than sixty freeholders in said 
ward.” 

The remonstrators appealed to the district court, where 
the action of the city council was sustained. 

The first question we will notice is, Does the first point 
stated in the remonstrance constitute a valid objection to 
the issuance of a license? Section 2 of the Slocumb law 
reads: ‘‘No action shall be taken upon said application 
until at least two weeks’ notice of the filing of the same 
has been given by publication in a newspaper published in 
said county having the largest circulation therein, or if no 
newspaper is published in said county, by posting written 
or printed notices of said application in five of the most 
public places in the town, precinct, village, or city in which 
the business is to be conducted,” ete. 

It is contended by the remonstrators that when the 
application for license is made to the city council, the 
notice of the filing of such application, when given ina 
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newspaper, must be by publication in a paper published 
and having the largest circulation in the city. The above 
quoted section governs city and village authorities in 
granting licenses, and was not intended by the legislature 
to simply control county boards. It will be observed by 
the language used that when there is no newspaper pub- 
lished in the county, five notices of such application are 
to be posted “in the town, precinct, village, or city in 
which the business is to be conducted.” County boards 
have no jurisdiction to authorize the business to be carried 
on in a city or village, and by using the words “city” or 
“village” in the section referred to, makes it certain that 
it was the legislative will that the act was to control all 
license boards. The law does not require that the notice 
be given in the newspaper having the largest circulation in 
the city to which the application is made. If the notice 
appears in a paper published in the county in which the 
application is made, having the largest circulation therein, 
it will be sufficient. This construction gives effect to each 
word of the section. 

The first ground of the remonstrance is not well taken 
for another reason. It does not allege bad faith on the 
part of the applicant for the license in the selection of the 
paper. If he acted in good faith in making his choice, the 
relative circulation of the newspaper cannot be inquired 
into. (Brown v. Merrick Co., 18 Neb., 355.) The pre- 
sumption is in favor of good intention in the absence of an 
allegation and proof of bad faith. 

The next question raised by the record is, whether it is 
necessary for the applicant to show affirmatively that the 
petition was signed by a majority of the resident free- 
holders of the ward. The petition must be signed by 
the requisite number of freeholders in order to give the 
city council jurisdiction of the matter of granting a license. 
As this is essential to jurisdiction, and as it cannot be pre- 
sumed when a remonstrance is filed denying that the peti- 
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tion is signed by a majority of the freeholders of the ward, 
it then becomes the duty of the applicant to establish that 
fact. When the remonstrance denies that any specified 
petitioner is a freeholder it also becomes the duty of the 
applicant to furnish proof of the same. The burden in this 
kind of a proceeding, like an action at law, is on the party 
who would fail if no testimony were given. Ifno remon- 
strance were filed it would be the duty of the applicant to 
establish the facts conferring jurisdiction. The filing of a 
protest does not relieve him of that burden. When the 
remonstrance denies any matter necessary to confer juris- 
diction upon the granting power, as that certain signers 
to the petition are freeholders, the burden is on the ap- 
plicant to establish that they are qualified petitioners. 
Where the remonstrance sets up new matter, such as that 
certain signers to the petition were made freeholders for the 
purpose of signing the same, or that the applicant has been 
guilty of a violation of any provisions of the liquor law 
within a year, or that any former license has been revoked, 
the burden is upon the remonstrators to establish such new 
matter. 

It appears from the record of the city council that after 
the remonstrance was overruled, “the council, being satisfied 
that said petition is signed by a majority of the resident 
freeholders of the ward,” granted a license, It will be 
presumed that this finding was based upon sufficient evi- 
dence.’ The council having found that the petition was 
signed by the requisite number of freeholders, their order 
granting the license will not be disturbed, especially as the 
remonstrators offered no evidence, and the testimony upon 
which the council acted is not in the record. 

‘The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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STATE, EX REL. ScHoot District No. 11, Daxora 
County, v. W. 8. Waite. 


[FILED APRIL 1, 1890.] 


1. Schools: LicrnsE MoNEy: DisTrRIBUTION. Where a portion 
of more than one school district is within the limits of an incor- 
porated village, the moneys received by its corporate authorities 
for liquor licenses will be equally divided between such dis- 
tricts. 

: VILLAGE TREASURER: MANDAMUS. When such 

moneys have been received by the village treasurer, who, upon 

demand, refuses to pay the amount belonging to the district en- 
titled thereto, such district may by mandamus compel him to 
pay the same. 


ORIGINAL application for mandamus. 


William Leese, and King & Flower, for relator, cited: City 
of Hastings v. Thorne, 8 Neb., 163; Const., art. 8, sec. 5; 
Comp. Stats., chs. 79, 44, sec. 10. 


J. B. Barnes, and Jay Bros., contra, 


Norval, J. 


This is an original application for a mandamus to com- 
pel the respondent to pay over certain moneys received by 
him as treasurer of South Sioux City, as license money 
for the sale of liquors in said village. The following are 
the undisputed facts: That on or about the 4th day of 
January, 1887, the village of South Sioux City was incor- 
porated and has been ever since an incorporated village ; 
that the defendant is now and has been for more than a 
year last past the treasurer thereof; that on the 23d day 
of June, 1887, an ordinance of said village was passed 
regulating the sale of malt, spirituous, and vinous liquors, 
which required the sum of $500 to be paid as a license fee; 
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that on May 15, 1889, there was paid to the defendant, in 
his official capacity as treasurer, the sum of $5,500 as li- 
cense money under the provisions of said ordinance; that 
school districts No. 11 and No. 39 are organized school 
districts of said Dakota county and have been so organized 
for several years past; that the village of South Sioux 
City contains within its boundaries a part of said school 
districts No. 11, 23, and 37, and also a portion of school 
district No. 23, and that a part of each of said districts 
extends outside of the limits of said village; that twenty 
forty acre blocks are contained in district No. 37, twelve and 
one-half forty acre blocks, of district No. 11, and six forty 
acre blocks of district No. 23 are within the village limits; 
that the school house in district No. 37 is situated within 
the village, while those of the other districts are located 
outside; that the saloons from which said moneys were 
received are all within district No. 11. On the 24th day 
of October, 1889, a demand was made by the treasurer of 
district No. 11 upon the defendant for said money, who 
refused to pay the same or any part thereof, claiming that 
under the provisions of section 5 of article 11 of the 
constitution the relator was not entitled to any portion of 
said license money. 

. The respondent urges the following objections to the 
granting of the writ: 

1. The relator is not entitled to the money. 

2. That the action should have been brought against the 
village of South Sioux City instead of its treasurer. 

3. Mandamus is not the proper remedy. 

4. The relator cannot maintain the action. 

We will notice these objections in their order. The 
principal point presented by the record is, Which district 
is entitled to the money? This question has been practi- 
cally answered by the decision of this court in State, ex rel. 
Primmer, v. Brodboll, 28 Neb., 254. That was a case 
where part of three school districts were within the limits 

19 
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of the village of Lindsay, in Platte county, and the school 
house in each district was outside of the corporate limits. 
It was there held that the districts were entitled to an equal 
division of the money received by the corporate authorities 
of the village-for liquor licenses. In the opinion in that 
case the court says that “the license moneys are to be ap- 
plied to the support of the schools of the corporation. In 
other words, the school districts of the municipality are to 
receive the money. There is no requirement that the 
school house, or when there is more than one, the school 
houses, shall be situated within the municipality. * * 
There is no provision of the statute, in such case, for divid- 
ing the license moneys among the schools in proportion to 
the number of scholars for each school district, nor to make 
the division in proportion to the extent of the territory of 
each. It should therefore be applied equally among the 
districts.” Notwithstanding school district No. 37 has a 
school house within the limits of the village, it is not en- 
titled to all the money arising from the licensing of saloons 
in the village. The schools in districts No. 11 and No. 23 
are‘as much schools of South Sioux City as that of the 
other district. They are all schools of the corporation. 

The fact that the saloons from which the money in con- 
troversy was received are situated in school district No. 11 
does not entitle it to all the money. We are of the opin- 
ion that in the distribution of these funds the location of 
the saloons and school houses should not be taken into con- 
sideration. It follows that the money in the hands of the 
respondent should be divided equally between the three 
districts. 

It is urged that the action should have been brought 
against the village, for the reason that the respondent can 
pay money only on warrants drawn on him, signed by the 
chairman of the board of trustees, and countersigned by 
the village clerk. While that is true of funds belonging 
to the corporation, it has no application when moneys are 
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received for the license of saloons. Such moneys do not 
belong to the village. The constitution appropriates license 
moneys arising under the ordinance of a village exclu- 
sively to the use and support of the common schools, of 
such village. When received by the village treasurer it 
becomes his duty at once to pay the same over to the treas- 
‘urer of the school district, and if, as in this case, there are 
parts of more than one school district within the limits of 
the village, to divide the same equally between the districts. 
The respondent, as shown by the stipulation of facts, re- 
ceived the money, and having refused on demand to pay 
the relator its share of the same, he is properly made de- 
fendant. (State, ex rel., Grable v. Roderick, 23 Neb., 505; 
State v. Wilcox, 17 Id., 219; School District v, Saline 
County, 9 Id., 405.) 

There is considerable discussion by counsel in the brief 
of respondent that mandamus will not lie, because the 
money was all paid to school district No. 37 by the defend- 
ant before the relator made any claim thereto. It is 
claimed that it is beyond the power of the respondent to 
comply with the command of the writ if issued. If he 
made payment to the wrong party, he did so at his peril, 
and such payment is in no way a defense to this action. 
That mandamus is the proper remedy is no longer an open 
‘question in this state. The writ has been allowed in nu- 
merous cases to compel a public officer to pay over public 
funds in his hands to the party entitled thereto. Besides, 
this court decided the question in State, ex rel. Grable, v. 
Roderick, supra, holding that mandamus will lie. 

The only question that remains to be considered is, Can 
school district No. 11 maintain the action? It is contended 
by the respondent that the action can only be brought in 
the name of the county treasurer. Two of our own cases 
are cited holding that that officer may bring thesuit. (City 
of Tecumseh v. Phillips, 5 Neb., 305; Herman v. City of 
Orete, 9 Id., 351.) Both of these cases were for the recoy- 
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ery of moneys collected for licenses issued prior to the 
adoption of the present constitution. Under the law as it 
then existed all moneys received for a license for the sale 
of liquors belonged to the school fund of the county. 
(Gen. Stat., 851, sec. 572.) The money had to be paid to 
the county treasurer for distribution among the school dis- 
tricts of the county. Until apportioned by the county su- 
perintendent it was not known what part belonged to any 
particular district, hence the district could not maintain an 
action to recover the same. Under the law then existing 
the court properly held that the county treasurer could 
bring suit to collect license moneys. But by see. 5, art. 8, 
of the constitution of 1875 all license money collected 
under the ordinances of the village belongs to thie schools 
of such village. Such moneys require no apportionment 
by the county superintendent. AI fines and license mon- 
eys arising under the general laws of the state must, under 
the present constitution, be paid to the county treasurer, 
and if not so paid he may bring suit therefor. Sec. 29 of 
the Civil Code authorizes an action to be prosecuted in the 
name of the real party in interest, and as we have already 
shown, at least to our own satisfaction, that in this case 
one-third of the moneys in controversy belong to the re- 
lator, it therefore has such an interest that it can maintain 
this action. 

As it appears that the relator claimed the whole sum of 
$5,500, and that the respondent acted in good faith in re- 
fusing to pay any part thereof, costs will not be taxed 
against the defendant. He is ordered to pay the costs out 
of the said moneys and divide the balance equally between 
‘the three school districts. 


WRIT GRANTED ACCORDINGLY, 


THE other judges concur. 
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EpwarpD CLARK v. WILLIAM Drerrine & Co. 
[FILED ApRiL 1, 1890.] 


1. Warranty : BREACH: WAIVER BY ACQUIESCENCE. A harvest- 
ing machine was sold under a warranty which provided that ‘‘ if 
it could not be made to work well it would be taken back if re- 
turned immediately to the agent of whom purchased and the 
cash payment refunded and the notes given therefor returned.”’ 
Held, That after the purchaser had used the machine a part of 
two harvests, he could not rescind the contract, even though the 
machine failed to comply with the warranty. 


2. The demurrer to the answer, held, properly sustained. 


Error to the district court for Furnas county. Tried 
below before CocHray, J. ‘ 


W. S. Morlan, and E. B. Stephens, for plaintiff in error. 
G. W. Norris, contra. 
No briefs filed. 


Norval, J. 


The defendants in error brought an action on a promis- 
sory note for the sum of $66.67 and interest, executed by 
the plaintiff in error. The petition is in the usual form. 
The allegations of the answer are as follows: 

“1. The defendant in answer to the petition of the 
plaintiff alleges that the promissory note set forth in plaint- 
iff’s petition was given with two other notes of a like 
amount each, making a total of $200 and $15 freight, for 
the purchase from the plaintiff of a Deering twine binder 
machine and for no other purpose whatever. 

“2. To induce the defendant to purchase said machine 
and to make and deliver to plaintiff said promissory notes 
for said machine, the plaintiff delivered to defendant a 
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written and printed warranty of said machine, a copy of 
which is hereto attached and marked ‘ Exhibit A,’ and 
made a part hereof, in which plaintiff warranted said 
machine to be well made, of good material and durable 
with proper care, and that said machine would do good 
work as a harvester to cut grain, and would work well for 
that purpose. That if said machine was defective and 
would not perform said work, that plaintiffs, upon notice to- 
them or their agent, would put the machine in good order, 
so it would perform the work for which it was intended, 
and that if it could not be put in order, plaintiffs would 
take back the machine and return to defendant said notes. 

“3. The defendant, relying on said warranty and rep- 
resentations of plaintiffs, purchased said machine from 
plaintiffs for the sum of $215, and executed and delivered 
to plaintiffs his three promissory notes for said machine,. 
one of which is the note sued on, and one note for $66.67 
which defendant has paid to plaintiffs. 

“4, That said machine was not such a machine as plaint- 
iffs warranted it to be; it was not well made, of good ma- 
terial, and durable; that it would not do the work it was. 
warranted to do, but was defective and incomplete. 

“5. That the defendant gave the said machine a fair 
trial, and on the first day’s trial of the same, he ascertained 
that it was not such a machine as plaintiffs had warranted 
it to be, and would not do the work. The defendant im- 
mediately, on the 10th day of July, 1885, gave notice to 
Henry Tomblin, plaintiffs’ agent, that the machine was 
defective and would not work, and requested him to put it 
in order, which the agent failed and refused to do, and at 
divers other times during the months of July and August, 
1885, and at divers times during the year 1886 defendant 
gave notice to the agent of plaintiffs that the machine was 
defective and would not work, and they utterly failed to 
repair aud make said machine as warranted and have ut- 
terly failed so to do up to this time. 
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“6. Defendant further alleges that he has lost said war- 
ranty, and that after diligent search he cannot find the 
same, but that the ‘Exhibit A,’ hereto attached, is a true 
and correct copy of the same. 

“7, Defendant further alleges that by reason of plaint- 
iffs’ failure to repair said machine and put it in good work- 
ing order, and to supply the defects of the same, and make 
it work well, the defendant was deprived of tle use of the 
same a part of the harvest of 1885, and in consequence of 
not putting it in good order and supplying defective parts 
of said machine, the defendant sustained damages in the 
sum of $76. 

“8, Defendant further alleges that by reason of plaint- 
iffs’ failure to repair said machine and put it in good work- 
ing order, the defendant was deprived of the use of said 
machine during the greater part of the year 1886, to his 
further damage of $50, making the aggregate damages 
sustained by the defendant of $125. 

“The defendant therefore prays that $125, the amount 
of said damages sustained by him, may be deducted from 
the amount of said note, and that the balance of the dam- 
ages after paying said note, defendant may have judgment 
therefor and costs of suit.” 

The following is a copy of “Exhibit A: 


“ARAPAHOE, NEB., July 10, 1885. 
“This machine is warranted to be well made, of good 
material, and durable with proper care. If, upou one day’s 
trial, the machine should not work well, the purchaser shall 
give immediate notice to said William Deering & Co., or 
their agent, and allow time to send a person to put it in 
order. If it cannot be made to work well, it will be taken 
back, if returned immediately to their agent of whom 
purchased, at his place of business, and the cash payment 
refunded and the notes returned. Keeping and continuing 
to use the machine shall constitute an acceptance of the 

same. Wiru1am DEERING & Co.” 
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The plaintiff demurred to the answer, alleging that the 
facts stated therein are not sufficient to constitute a defense 
to the suit. The demurrer was sustained by the court, the 
defendant accepted and refusing to plead further, elected 
to stand upon his exception. The findings and judgment of 
the district court were for the plaintiffs, and the defendant 
brings the case here for review by proceedings in error. 

The sole error complained of consists of sustaining the 
demurrer to the answer. Does the answer state a complete 
or partial defense? The note sued on, with two others of 
like amount, was given for the purchase from the plaintiffs 
of one of their twine’ binders, which was sold upon a war- 
ranty. The answer discloses that npon the first day’s trial 
it was discovered that the machine was defective and would 
not work well; that the defendant immediately notified 
plaintiffs’ agent of that fact and requested him to put 
the machine in order, which he failed and refused to do. 
The defendant, instead of availing himself of the provis- 
ions of the warranty, which permitted him to return the 
binder to the agent of whom he purchased, and demand 
his notes, kept the machine and used it during a part of 
the harvests of 1885 and 1886. The defendant had a right, 
within a reasonable time after he discovered that the ma- 
chine was defective, to return it to the plaintiffs’ agent and 
rescind the contract. It does not appear that the defendant 
ever returned or offered to return the machine. By the 
terms of the warranty, the keeping and using of the binder 
constituted an acceptance of the same. Having accepted, 
kept, and used it for more than a year, he cannot claim a 
rescission of the contract as a defense to the note sued on. 

The defendant sets up in his answer as a counter-claim, 
damages in the sum of $125 on account of being deprived 
of the use of the machine during a part of the harvests of 
1885 and 1886, in consequence of the plaintiffs not put- 
ting the same in good order and supplying the defective 
parts. It is obvious that these matters claimed as damages 
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are not a proper subject of counter-claim. Such elements 
of damage were not contemplated by the parties at the time 
the contract was entered into. In principle this casé is not 
distinguishable from Sycamore Co. v. Sturm, 13 Neb., 210, 
in which this court held, in construing a warranty similar 
to the one at bar, that damages like those contended for by 
‘the defendant in this case could not beallowed. In case of 
a breach of warranty the measure of damages is usually 
the difference between the value of property as it actually 
was and what it would have been had it been as represented 
by the seller at the time the warranty was made. (Young 
v. Filly, 19 Neb., 545.) 

There is an entire absence of any allegation in the an- 
swer as to the value of the machine when purchased. The 
answer failing to state a defense, no error was committed 
in sustaining the demurrer thereto. The judgment is af- 
firmed. 

JUDGMENT AFFIRMED. 


THE other judges concur. 


LININGER & MeEtcaur Co. v. B. D. Mitts. 
[FILED APRIL 8, 1890.] 


Chattel Mortgages: REPLEVIN: DEFENDANT Not IN Posszs- 
ston. One J. N. P. gavea chattel mortgage to the plaintiffs 
March 3, 1887, on ‘‘ one white cow, three years old,’’ and subse- 
quently, on August 21 following, gave defendant a like mort- 
gage on ‘‘one three-year-old white cow, named Flower,’? which 
the defendant took into possession and disposed of. The plaint- 
iff brought replevin, and the property was not found. It was 
stipulated that there was but one white cow in the transaction. 
Held, That under sec. 193 of the Code the plaintiff isentitled to 
recover the value of the property. 
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Error to the district court for Harlan county. Tried 
below before GAsLin, J. 


C. C. Flansburg, and John Everson, for plaintiffs in 
error : 


As defendant once had possession, though he afterward | 
parted with it, replevin is the proper remedy. (Barnett v. 
Selling, 70 N. Y., 494; Nichols v. Michael, 23 Id., 270- 
272; Grace v. Mitchell et al., 31 Wis., 533-537; Dudley v. 
Ross, 27 Id., 679-681; Gallagher v. Bishop, 15 Id., 276; 
Pangburn v. Partridge, 7 Johns. [N. Y.], 140; Marshall 
v, Davis, 1 Wend. [N. Y.], 109; Wheeler v. McFarlane, 
10 Id., 318; Rogers v. Arnold, 12 Id., 30; Brockway »v. 
Biernap, 16 Barb. [N. Y.], 309-13; Hainer v. Lee, 12 
Neb., 456; Wells, Replevin, sec. 151.) 


Morning & EKeester, contra: 


Replevin will not lie against one who parted with pos- 
session before commencement of suit. (Hainer v. Lee, 12 
Neb., 453; Gaff v. Harding, 48 Ill., 148; Wells, Replevin, 
secs. 34, 50, 52, and 137; Hove v. McHenry, 15 Reporter, 
208; Bogan v. Stoutenburgh, 7 O. pt. 2,133; Richardson 
v. Reed, 4 Gray [Mass.], 443-444.) The gist of the action 
is unlawful detention of property at that time. (Haggard 
v. Wallen, 6 Neb., 271; Mercer v. James, Id., 406; JMoore 
v. Kepner, 7 Id., 209.) 


Coss, Cu. J. 


This is an action in replevin instituted by plaintiff in 
error against defendant in error, to recover possession of 
one white cow claimed by plaintiff under and by virtue of 
a chattel mortgage executed by one James N. Pettijohn, 
the owner thereof, to plaintiff. Failing to find the prop- 
erty, the action proceeded as one for damages, and was 
heard on the following stipulation of facts: 
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Tt is hereby stipulated aud agreed by and between the 
parties to the above entitled action that one James N. Pet- 
tijohn gave a mortgage to plaintiff on a cow described as 
follows: ‘one white cow three years old,’ and that said 
mortgage was dated and filed on the 3d day of March, 
1887, and is still in force and unpaid. 

“That there was nothing in said mortgage giving the 
location of said property except the words ‘now in my 
possession,’ and the county. 

“That demand was duly made for the property before 
commencement of this suit, and while it was in the posses- 
sion of said defendant. 

“That defendant had a mortgage given by James N. 
Pettijohn on a cow described as follows: ‘one three year 
old white cow named Flower,’ dated August 21, 1887, and 
that said defendant afterwards took possession of a white 
cow two years old, under said mortgage, and had parted 
with the possession of said cow before this suit was com- 
menced. 

“ That the value of said cow is fifteen dollars, and the 
said Pettijohn, at the time of giving both of said mort- 
gages, had but one white cow.” 

The district judge, before whom said cause was heard, 
found all the issues under said stipulation in favor-of said 
defendant. A motion for a new trial having been made 
and overruled, the plaintiff prosecutes error to this court 
for the reasons: 

1, That the verdict is contrary to law and the evidence 
and should have been for the plaintiff. 

The only evidence contained in the bill of exceptions isa 
stipulation signed by the attorneys of the respective parties, 
the substance of which is set out in the above statement. 
From this stipulation it appears that on the 3d day of March, 
1887, one James N. Pettijohn executed-a mortgage to the 
plaintiff upon chattels therein described as “one white cow, 
three years, now in my possession in Harlan county,” 
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which mortgage was filed for record on the same day and 
is still in force and the debt for which the same was given 
is still unpaid; that on the 21st day of August, 1887, said 
James N. Pettijohn executed a mortgage to defendant 
upon chattels therein described as “one three year old 
white cow named Flower,” and that said defendant after- 
wards took possession of a white cow two years old, under 
said mortgage, and had parted with the possession of said 
cow before “this suit was commenced”; that the value of 
said cow was fifteen dollars, and the said Pettijohn, at the 
time of giving both of said mortgages, had but one white 
cow. 

It thus appears that the two chattel mortgages were 
given by Mr. Pettijohn upon the same identical property. 
Tt is not customary in describing live stock in legal papers 
to give the age of the animal with greater precision than 
so many years. So that a calf of the year 1884 would be 
properly described on the 2d day of March, 1887, as a 
three-year old, and on the 21st day of August of the same 
year the same description would be equally applicable. 
Had Mr. Pettijohn owned and had in his possession in 
Harlan county more than one white cow three years old, 
the description would have been uncertain ; but that mat- 
ter is set at rest by the clause in the stipulation, that he 
owned but one white cow at that time. It also appears 
the cow that the defendant took on his mortgage from 
Pettyjohn was at the time of such taking two years old. 
It does not appear when he took such possession; it may 
have been immediately after the execution of his mortgage. 
By taking possession of the cow, under his mortgage, the 
defendant waived the misstatement of the age of the cow 
in his mortgage, and this waiver must be held to also ap- 
ply to the same misstatement in the mortgage of the plaint- 
tiff; and this misstatement in both instances will, in the 
absence of proof to the contrary, be held to be an honest 
mistake by the parties, or the person or persons who drafted 
the mortgages. 
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Section 193 of the Code provides that “when the property 
claimed has not been taken * * * the action may 
proceed as one for damages only, and the plaintiff shall be 
entitled to such damages as are right and proper.” 

The fact that the defendant had possession of the chattel 
property at one time, after the right of the plaintiff attached 
thereto, is established by the stipulation; his having parted 
with such possession before the commencement of the suit, 
so that the sheriff could not take the same under the order 
of replevin, brought the case within the operation of the 
section of the statute above quoted, but did not otherwise 
affect the rights of the plaintiff. The value of the chattel 
property was settled at fifteen dollars by the terms of the 
stipulation. As there ,is nothing to be settled by a new 
trial, the cause will not be remanded, but judgment will 
be rendered in this court for plaintiff for the sum of fifteen 
dollars and costs, 

JUDGMENT ACCORDINGLY. 


THE other judges concur. 


A. B. JoHNSON ET AL. V. JoHN H. CHILson, 


[FILED APRIL 8, 1890.] 


1, Negotiable Instruments: INDORSEMENT AS COLLATERAL: 
ACTION BY PLEDGOR. In an action by J. H. C. against A. B. J. 
and H. P. J., the cause of action set out in the petition wasa 
@ promissory note executed and delivered by defendants to 
plaintiff. The answer of defendants alleged that prior to the 
commencement of the action the plaintiff was indebted to T. & B. 
in a sum greater than the sum due on said note, and that plaintiff, 
to secure said sum to T. & B., indorsed the said note in blank and 
delivered it to T. & B. as collateral security for his said indebted- 
ness, arid that at the time of the commencement of the action 
the note still remained in the hands of T. & B. as collateral se- 
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curity for said indebtedness, and that defendants were duly 
notified thereof. A general demurrer to the answer was sus- 
tained. Held, Error. 


: CONSIDERATION: DISEASED ANIMALS: In the action 
above described defendants also answered as a second defense 
that the note sued on was given plaintiff by defendants for the 
purchase price of a certain horse bought by defendants of the 
plaintiff; that said horse was at the time affected with the 
glanders, an infectious and contagious disease, as the plaintiff 
well knew, and the defendants did not know, etc. A general 
demurrer to this defense was sustained. Held, Error. 


Error to the district court for Boone county. Tried 
below before Trrrany, J. 


I. L, Albert, for plaintiffs in error, cited as to the first 
defense: State Sav. Ass’n v. Hunt, 17 Kan., 583; Best v. 
Crall, 23 Id., 482; Griswold v. Davis, 31 Vt., 390; Myers 
v, South Feather Water Co., 10 Cal., 579; Gillespie v. Ft. 
Wayne & Southern R. Co., 12 Ind., 398; as to the second 
defense: Kittle v. DeLamater, 3 Neb., 325; Hoffman v. 
Leibzarth, 51 Ta., 711[2 N. W.R., 518]; Solomon v. Dresch- 
ler, 4 Minn., 197; see also Marsh v. Webber, 16 Minn., 
418; Salomon v. Van Praag, 43 How. Pr. [N. Y.], 338; 
Fultz v. Wycof, 25 Ind., 321 ; Jeffrey v. Bigelow, 18 Wend. 
[N. Y.], 518; Comp. Stats., ch. 4, sec. 13; Crim. Code, 
sec. 76. 


Charles Riley, contra, cited: Poree v. Bonneval, 6 La. 
Ann., 386 [96 Am. Dec., 364]. 


Coxs, Cu. J. 


The plaintiff below brought suit in the district court on 
the defendant’s promissory note: 
$130. Boons, Nes., February 15, 1888. 
“Ten months after date, for value received, we, or either 
of us, promise to pay to the order of John H. Chilson 
one hundred and thirty dollars. Payable at Albion, with- 
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out interest if paid when due; if not, with interest at ten 
per cent per annum from date. Interest payable annually, 
and defaulting interest to draw the same rate of interest as 
principal. The makers, indorsers, and guarantors of this 
note hereby severally waive presentment of payment, no- 
tice of non-payment, protest and notice of protest, and 
sureties consent that time of payment may be extended 
without notice, A. B. JoHNson. 
“H. P. Jounson.” 


Alleging that no part of the note has been paid, that 
there is due the plaintiff thereon $130, with interest from 
February 15, 1888, and asks judgment. 

The defendants answered, setting up for defense: 

1st. That at the commencement of the action the note in 
question was in the hands of a third party as collateral 
security to an indebtedness owing to said third party from 
the defendant in error. 

2d. That plaintiffs in error executed said note to defend- 
ant in error for the price of a horse bought by them of 
defendant in error; that said horse was the sole and only 
consideration for said note, and that the said horse, at the 
time of the sale, unbeknown to them, but well known to 
the defendant in error, was affected with glanders, an infec- 
tious and contagious disorder, by reason of which plaintiffs 
in error sustained damages, for which they prayed judgment. 

To the defenses stated, the defendant in error demurred 
on the ground that they, nor either of them, stated facts 
sufficient to constitute a defense, which demurrer was sus- 
tained by the court, and the plaintiffs in error electing to 
stand on their answer, and refusing to further plead, the 
court rendered judgment against them for the full amount 
claimed in the petition, and the plaintiffs in error now 
prosecute their petition in error to this court. 

The first defense set up in the answer is, substantially, 
that the action is not brought in the name of the real party 
in interest, the plaintiff having indorsed and delivered the 
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note to Thompson and Baker as collateral security for a 
debt owing by him to them. This was a good defense to 
the action. If the note had been indorsed back to the 
plaintiff by Thompson and Baker, that fact should have 
been set up in the petition as the correct practice. Possibly 
if the note had been returned to the plaintiff at the time of 
the trial, aud the indorsement erased, the action could be 
maintained, but in that case such facts should have been 
setup inareply. As the pleadings stood, this answer was 
not demurrable. 

The second defense was also good. The statute in two 
separate provisions makes it unlawful and a finable offense 
for any person in this state to sell a glandered horse. One’ 
of the provisions, sec. 18, chap. 4, Comp. Stats., is abso- 
lute; the unlawfulness of the act of selling not depending 
upon the knowledge of the seller or the want of knowledge 
on the part of the buyer. The second provision, sec. 76 of 
the Criminal Code, which applies to the selling of any do- 
mestic animal infected with contagious or infectious disease, 
makes the offense depend upon the want of knowledge or 
notice on the part of the buyer, and upon general princi- 
ples the criminality of the act depends upon knowledge, or 
in some cases, criminal ignorance, on the part of the seller. 
But the answer alleges that the horse, which was the sole 
consideration for the note, was at the time of the sale thereof 
affected and diseased with the glanders, an infectious and 
contagious disease, which fact was known to the plaintiff 
and unknown to the defendants. JI have no doubt that the 
facts set up in the second special defense, or third clause of 
the answer, constituted a defense to the action, it being 
brought by the payee. The demurrer to said defense was 
therefore erroneously sustained. 

The judgment of the district court is therefore reversed 
and the cause remanded for further proceedings according 
to law. ‘ 

REVERSED AND REMANDED, 


THE other judges concur. 
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.GrEorce J. SPENCER, APPELLANT, v. Augustus L. 
Moyer ET AL., APPELLEES, 


[FILED APRIL 8, 1890.] 


Mortgage: LAND ConTRACT TREATED AS: FORECLOSURE; STAY. 
In an action brought on a land contract, in the prayer of the 
petition such contract was treated as a mortgage; in the answer 
of defendant said contract was alleged to have been executed 
and delivered as a mortgage, and the judgment was both in 
form and substance a decree of foreclosure and sale of mortgaged 
premises. Held, That a stay of the execution of said jadgment 
upon the request of defendants, without bond, would be upheld 
as that of a mortgage. 


ApprAL from the district court for Hall county, Heard 
below before Harrison, J. 


O. A. Abbott, for appellant. 


Thompson Bros., contra, cited: Boone, Mortgages, sec. 
37, and cases, 


Coss, Cu. J. 


The appellant brought an action in the district court of 
Hall county to enforce the terms of purchase and sale of 
real estate on the following contract : 

“This agreement, made this 18th day of October, 1888, 
between Geo. J. Spencer of the first part, and A. L. Moyer 
of the second part, all of Grand Island, Nebraska, wit- 
nesseth: The said Spencer agrees to sell and convey to the 
said Moyer all his right, title, and interest in and to the 
property known as the large Bellamy House and half acre 
lot, as now occupied by said Moyer in Grand Island, Ne- 
braska, upon the payment to him of the sum of $1,131.63, 
which amount said Moyer agrees to pay to said Spencer as 
follows: $150 thereof to be paid down at this date, $231.63 

20 
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to be paid on or before the 3d day of January, 1889, and 
the remaining $750 to be paid on or before the Ist day of 
June, 1889, with interest at the rate of ten per cent per- 
annum from this date until paid upon all deferred pay- 
ments, with the privilege of paying as much sooner as hie 
may choose, in sums of not less than $100 at a time. 

“There is a mortgage upon the above mentioned house 
and lot and other property given by Geo. Bellamy to Da- 
vid Mann for $800 and interest at e'ght per cent, which 
said Moyer also agrees to assume payment of as a part of 
the consideration of this contract and save said Spencer 
harmless from in addition to the above mentioned pay- 
ments to be made to said Spencer, and said‘Moyer also as- 
sumes payment of all taxes against said property. Upon 
receipt of the above purchase price and interest thereon, as 
above mentioned, said Spencer agrees to execute and de- 
liver to said Moyer his deed of conveyance of said prem- 
ises, describing the same by proper metes and bounds, with 
good and sufficient warranty of title, except as to the above 
mortgage and taxes. 

“Witness our hands this 18th day of October, 1888. 

“GEO J. SPENCER. 
“A. L. Moyer. 

“TIndorsed: $150 received on this contract October 18, 

1888. Geo. J. Spencer.” 


The plaintiff alleged that there was due on the contract 
$981.63, with interest, on account of deferred payments 
ancl $30 on account of taxes due for the years 1886-7-8; 
that said Augustus L. Moyer has, since the date of the 
contract, occupied and enjoyed the premises and has com- 
menced to remove improvements built thereon, and is com- 
mitting waste, to the injury and damage of the plaintiff; 
that Mira Moyer is the wife of Augustus L. Moyer and 
has a contingent right of dower in the premises; that the 
plaintiff is ready to execute a deed for the premises upon 
the payment of the contract price, and prays that an ac- 
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count may be taken and the defendant decreed to pay the 
amount due within a short time, to be fixed, or in default 
that the premises be ordered to be sold as upon execution 
to satisfy the amounts due and to become due, with interest 
and costs. _ , 

The defendants answered, admitting the allegations of 
the petition and stating that the contract was executed and 
signed and delivered to the plaintiff as a mortgage on the 
premises and was a mortgage thereon for security for the 
faithful performance of the contract. 

The plaintiff replied, denying each and every allegation 
of new matter in the answer contained. 

On the 25th of June, 1889, the cause was submitted to 
the court, without a jury, which found that there was due 
to the plaintiff, under the terms of the contract, on Jan- 
uary 5, 1889, $236.64, and that the further sum of $796.22 
became due after the commencement of this suit, June 1, 
1889, and that there is now due the sum of $1,047.95, 
bearing interest at ten per cent per annum, with decree of 
foreclosure and sale, within twenty days, in default of pay- 
ment of the amount due, of the premises described as fol- 
lows: All that part or portion of lot number twenty-two, 
of the county subdivision of the west half of the south- 
west quarter of section ten, in township eleven north, of 
range nine west, to-wit, a piece of land ninety feet and 
nine inches in width off the north end of said lot number 
twenty-two on a line running parallel to the north line of 
said lot, together with all the tenements, hereditaments, and 
appurtenances to the same belonging, situate in Hall 
county, Nebraska. 

On July 6, 1889, the defendants filed a request for stay 
of execution upon the judgment and order of sale for the 
space of nine months from the rendition thereof, to which 
the plaintiff, on September 3 following, objected and moved 
to set aside the stay of execution for the reasons that no 
security for such stay had been filed with the clerk, and 
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that the stay was unauthorized by law. This motion of 
the plaintiff was overruled and the stay of execution 
granted, to which the plaintiff excepted on the record and 
appealed to this court. 

Section 477 of the Code is divided into teu sub-sections, 
all devoted to the subject of stay of execution. The first 
subdivision, or subdivision a, provides that hereafter no 
stay of execution or order of sale upon any judgment or 
decree shall be granted for a longer time than nine months 
from and after the rendition of such judgment or decree. 
The second, or subdivision 6, provides that the order of 
sale on all decrees for the sale of mortgaged premises 
shall be stayed for the period of nine months from and after 
the rendition of such decree, whenever the defendant shall, 
within twenty days after the rendition of such decree, file 
with the clerk of the court a written request for the same; 
Provided, That if the defendant make no such request 
within said twenty days, the order of sale may issue imme- 
diately after the expiration thereof; and the third, or 
subdivision ¢, provides that on all judgments for the re- 
covery of money only, except those rendered in any court 
on appeal or writ of error thereto, or against any officer, or 
person, or corporation, or the sureties of any of them, for 
money received in a fiduciary capacity, or for the breach 
of any official duty, there may be a stay of execution if the 
defendant therein shall, within twenty days from the ren- 
dition of judgment, procure two or more sufficient freehold 
sureties to enter into a bond acknowledging themselves 
security for the defendant for the payment of the judgment, 
interest, and costs from the time of rendering judgment 
until paid, as follows, ete. The remaining seven subdi- 
visions it is not deemed necessary to refer to. 

It thus appears that the legislature has, for the purpose 
of stay of execution, divided judgments and decrees into 
three classes: First, those wherein the execution will be 
stayed by mere request, if timely made in writing ; second, 
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those where executions may be stayed by the defendant’s 
timely procuring two or more sufficient freehold sureties 
to enter into a bond, ete., and those cases in which no stay 
is allowed. 

The judgment in the case at bar is not one for the re- 
covery of money only; it also provides that in case the 
defendant fails for twenty days to pay the plaintiff thesum 
of money therein specified, an order of sale issue for the 
sale of the real property therein described, etc. It is ob- 
vious, therefore, that the case does not fall within the terms 
of the second class, or cases described in the third subdi- 
vision of the section, and as it was doubtless the intention 
of the legislature to provide for a stay in all cases not spe- 
cially excepted, unless to do so would be a violation of the 
language of the statute, it should be held to be within the 
provisions of the second subdivision of the section. 

The instrument sued on is not a technical mortgage, yet 
it was declared on in the petition substantially as a mort- 
gage, was claimed to be a mortgage by the defendants in the 
answer, and the form of the decree is the same as it would 
have been had it been a mortgage in the most technical 
sense of the word. I therefore conclude that within the 
sense of the language of section of statute above referred 
to, the case was one to be stayed upon request without 
bond. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur, 
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Davip JACKSON, APPELLANT, v. JOHN A, CREIGHTON 
BI AL., APPELLEES. 


[FILED APRIL 8, 1890.] 


1. Government Land: HomestEAD: MorTGAGE: WAIVER: Es- 
TOPPEL. In 1871 oneA. received a patent from the United States 
for certain lands entered under the homestead law. The same 
year a judgment in the district court was recovered against him 
and others, which was not a lien on such homestead. In 1873, 
and again in 1876, A. and wife mortgaged the homestead, and in 
1878 a decree of foreclosure and sale was had. A sale being 
about to take place under the decree, an execution was also is- 
sued on the judgment, both writs being in the sheriff’s hands at 
the same time, and a sale had under both. Afterwards the sale 
under the order of sale was set aside, and that under the execu- 
tion confirmed, but providing that the mortgage decrees be first 
satisfied, the remainder to he applied on the judgment. In an 
action by A. to have the deed of the sheriff declared void and 
the title confirmed in him, held, that the purchaser at the ju- 
dicial sale acquired a good title; that while the judgment was 
not a lien on the land, yet that the evidence established the fact 
that A. had waived his right of homestead, and that, relying on 
such waiver made to him personally by A., the highest bidder 
at the sale had been induced to purchase. 


2 : Law or Contract. The homestead law in force 
when a debt is contracted applies when it is sought to enforce 
such debt against the homestead. 

3. : WAIVER BY HUSBAND ALONE. Under the home- 


stead law of 1867 the husband alone could waive the right and 
subject the property to the satisfaction of a judgment. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


J. W. Eller, and Dave H. Mercer (J. H. Blair with them), 
for appellant: 


Under the law in force in 1879 (the year when the 
waiver is alleged to have occurred) the husband alone could 
not waive the homestead right. (Hubbell v. Canady, 58 
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Ill., 425; Bonorden v. Kirz, 13 Neb., 121; Beecher v. 
Baldy, 7 Mich., 506; Amphlett v. Hibbard, 29 Mich., 298; 
Herron v. Knapp, 40. N. W. Rep. [Wis.], 149.) The fact 
that husband and wife are not living together does not 
change the rule. (Larson v. Butts, 22 Neb., 370; Conroy v. 
Sullivan, 44 Tll., 451; Dye v. Mann, 10 Mich., 291; 
White v. Clark, 36 Il., 285; Cowgell v. Warrington, 24 N. 
W. Rep. [Ta.], 267 ; Hall v, Loomis, 30 N. W. Rep. [Mich.], 
375; Betts v. Sims, 25 Neb., 166.) The covenants cannot 
operate as an estoppel against the mortgagor or his assigns. 
(Barton v. Drake, 21 Minn., 299; Conway v. Elgin, 38 N. 
W. Rep. [Minn.], 370; Alt v. Banholzer, 40 N. W. Rep. 
[Minn.], 880; MeCreery v. Shaffer, 26 Neb., 173.) The 
recitals in a sheriff’s deed are conclusive only on the par- 
ties to the deed and those claiming under them. (Durette v, 
Briggs, 47 Mo., 356; Leland v. Wilson, 71 Tex., 79; Ware 
v. Johuson, 55 Mo., 500; Burelay v. Plant, 50 Ala., 509.) 


Cowin & McHugh, contra: 


The homestead law, as it existed in 1871, is the law of 
the contract. (Dennis v. Omaha National Bank, 19 Neb., 
677; Dorrington v. Myers, 11 Id., 388; De Witt v. Sewing 
Machine Co.,17 Id., 583; Rorer on Judicial Sales, secs, 
1363, 1364; McHugh v. Smiley, 17 Neb., 620.) Under 
that law the husband could not only waive the homestead 
right without the wife’s consent, but, in order to avail him- 
self of the right, was obliged to act affirmatively and claim 
it. (Rector v. Rotton, 3 Neb., 177.) Likewise of the act 
of congress in regard to homesteads. (Jones v. Yoakam, 5 
Neb., 267.) Even if the wife were required to join in the 
waiver, she, and not the husband, would be the proper 
party to seek relief. (Cobbey v. Knapp, 23 Neb., 592; 
Dickman v. Birkhauser, 16 Id., 688.) Plaintiff is estopped 
to claim the premises. (IVilson v. Bigger, 7 W. & 8. [Pa.], 
111; Smith v. Warden, 19 Pa. St., 425; Maple v. Kussart, 
53 Id.,348; Gillespie v. Sawyer, 15 Neb., 536; Bakort v. At- 
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kinson, 14 Ohio, 228, 239; Adlum v. Yard,1 Rawle [Pa.], 
162; Rorer, Judicial Sales, pp. 164-7, secs. 894, 895, 896, 
897, and cases; Bumley v. Stevensen, 24 O. St. 474; Gar- 
nar v. Bird, 57 Barber [N. Y.], 277; Favill v. Roberts, 50 
N. Y., 222; Penn v. Heisey, 19 Tll., 295; Davidson v. 
Young, 38 Id., 145; Walker v. Mulvean, 76 Id., 18; Car- 
win v. Shoup, Id., 246; Gatling v. Redman, 6 Ind., 289; 
Morris v. Stewart, 14 Id., 334; Gudtner v. Kilpatrick, 14 
Neb., 347; Adams v. Thompson, 18 Id., 541; Brockington 
v. Camlin, 4 Strob. Eq. [S. Car.], 189.) 


MaxweE tt, J. 


This action was brought by the plaintiff against the de- 
fendants to have certain deeds upon specific real estate de- 
scribed in the petition canceled and annulled and the plaint- 
iff’s title thereto confirmed. The plaintiff alleges in his 
petition in substance that he entered the land in question 
under the United States homestead law and received a pat- 
ent therefor April 20, 1871; that he was then and con- 
tinued to be a married man, having several children, and 
resided upon the Jand continually until June 29, 1879; 
that the land was his homestead under the state law, and 
that he has never, since obtaining his patent, owned any 
other real estate; that a deed signed by George H. Guy, 
sheriff, dated the 26th of June, 1879, and recorded June 29, 
1879, is a cloud upon his title, as well as other deeds made 
thereunder, A copy of the deed is set forth in the peti- 
tion. It recites that: 


“Whereas, at the term of the district court, held on the 
24th day of March, 1879, it was, among other things, or- 
dered, adjudged, and decreed by said court between Greens- 
felder, Rosenthal & Co., plaintiffs, and Wm. A. Denton, 
David Jackson, and James W. Agee, defendants, that the 
mortgaged premises mentioned and set forth in the plead- 
ings in said case be sold by or under the directions of said 
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party of the first part at public auction; * * * and 
whereas, the said George H. Guy, sheriff as aforesaid, 
* * * in pursuance of the order and decree of the said 
court * * * did * *.* sell: * * * Now, 
therefore, this indenture witnesseth, that the said George 
H. Guy, sheriff as aforesaid, in order to effect the said sale 
so made as aforesaid, in pursuance of the said decree, 
* * * and in consideration of $1,005 doth grant,” ete. 

The petition further alleges that there was no decree of 
any kind or nature, as described in the deed, made by the 
said district court. 

The defendants allege that the deed was sufficient to 
convey the title to Corliss, and that on May 29, 1871, 
Isaac Greensfelder, Rudolph Rosenthal, and Sigmund For- 
sheime brought an action in said district court against Wm. 
A. Denton, Joseph Denton, David Jackson (the plaintiff 
herein), and James W. Agee, upon a promissory note, and 
obtained judgment against all of the defendants at Novem- 
ber term, 1871-; that an execution was issued upon this 
judgment March 24, 1879, and levied upon the land in 
question, and defendant Corliss was the purchaser at exe- 
cution sale May 17, 1879, and that the sale under the 
execution was confirmed by the court; that the recitation of 
authority is erroneous; that the deed should describe that 
it was made by virtue of a sale under execution, and that 
the sheriff made a mistake in the recitation in the deed. 

The prayer of the answer is as follows: 

“The defendants, therefore, pray that the cause of action 
of said plaintiff may be dismissed at his costs, and pray 
also for affirmative relief therein, that the court enter a 
decree and order directing a correction of the said sheriffs 
deed with respect to the recitations therein, which were en- 
tered by mistake, as hereinbefore set forth, and for such 
other relief as equity and justice may require.” 

The defendants also allege in their answer: “ That plaint- 
iff gave a mortgage on the land to Aultman-Taylor Co. 
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and also one to Everett G. Ballou. The foreclosure of the 
mortgage and the sale of the land under the decree. That 
about the time Aultman-Taylor Co. and Ballou were 
threatening to foreclose, Jackson requested Greensfelder, 
Rosenthal & Co. to get out’an execution upon the judgment, 
so that the judgment might be collected first out of the 
property; that Jackson told Corliss that he wanted the. 
property sold under the judgment so as to beat Ballou; 
that Jackson, upon his own motion, directed the execution 
(of March 24, 1879) to issue upon the judgment (being 
the judgment of Gireensfelder, Rosenthal & Co. v. Denton 
& Agee;) that on the 27th day of March, 1879, Jackson 
filed with the sheriff, to be made part of his return, the 
paper called ‘The Homestead Release,’ a copy of which is 
set forth in the answer; that the defendant stayed the 
judgment; that the land was sold the same day under the 
execution and under the mortgage foreclosure, and was 
purchased by Corliss in each sale for $1,005; that the 
motions to confirm the sale (in these cases) were heard to- 
gether ; that Jackson insisted upou the confirmation of the 
sale under the execution, which confirmation Aultman- 
Taylor Co. aud Ballou opposed ; that the court confirmed 
the sale under the execution and directed the sheriff to 
make a deed to defendant Corliss, aud that Jackson was 
instrumental in procuring this order.” 

On the trial of the cause the court rendered a decree as 
follows: 

‘Thereupon the cause came on to be heard upon the 
petition, and answer of the defendants, the reply and the 
evidence, and after hearing all the evidence and argument 
' of counsel, the cause was submitted to the court, on consid- 
eration whereof the court finds, upon the issues joined be- 
sveen the parties, in favor of the defendants; to which 
finding the plaintiff excepts. 

“That the said plaintiff at the time of the commencement 
of this action had no legal or equitable estate in and was 
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not entitled to the possession of the premises described in 
said petition, or any part thereof, and that plaintiff has not 
a legal or equitable estate in and is not entitled to the pos- 
session of the said premises ; to which the plaintiff excepts. 

“That before the execution sale referred to in the plead- 
ings the plaintiff waived and released his homestead right 
in the premises described in said petition and in dispute in 
this cause; caused and procured the execution to issue for 
the sale of the said property, and caused and procured the 
defendant Frank W. Corliss to purchase the said property ; 
employed counsel to and did procure the confirmation of 
the sale; was present in the court at the time of the con- 
firmation, and assented thereto, and caused and procured 
the defendant Frank W. Corliss to pay -the purchase 
money accordingly; to all of which and each of which 
findings severally the plaintiff excepts. 

“Tt is therefore considered by the court that the said 
action be and the same is hereby dismissed, and that the 
‘defendants go hence without day and recover from the 
plaintiff their costs herein expended, taxed at $ Sa 

The plaintiff appeals. 

The testimony shows that on the 7th of March, 1871, 
appellant David Jackson, together with Wm. A. Denton, 
David Denton, and James W. Agee, executed their prom- 
issory note for the sum of $319.35, payable on the first of 
May, 1871, in favor of Greensfelder, Rosenthal & Co.; 
that on the 20th of May, 1871, the payees of the note 
brought their action in the district court for Douglas 
county, Nebraska, against all the makers, all of whom were 
personally served, and on the 19th of June the defendants 
appeared by an attorney and moved to dismiss the case for 
want of security for costs. 

The defendants failed to make further appearance, and 
at the November term of said court, 1871, judgment was 
entered against all the defendants for $340.65, together 
with costs. ‘A certified copy of the judgment is in the rec- 
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ords, and as it appears in the judgment record the name 
of David Jackson is left out of the title, but the judgment 
is against the defendants in the action. 

Several executions were issued upon said judgment 
against all the defendants, including David Jackson, and 
retnrned “no property.” 

On the 27th of February, 1873, the appellant David 
Jackson, together with his wife, Frances Jane Jackson, ex- 
ecuted a note to Everett G. Ballon, secured by a mortgage 
upon the property in controversy for the sum of $280, due 
in one year. 

On the 15th of September, 1876, the appellant David 
Jackson, together with his wife, Miranda Jackson, being 
the second wife, executed a second mortgage on said prop- 
erty in favor of Aultman & Taylor Co. for the sum of 
$158.90, payable on or before the first of February, 1878. 
These mortgages were duly recorded. 

On the 22d of April, 1878, the Aultman & Taylor Co. | 
commenced its action in the district court of Douglas 
county to foreclose its mortgage, making David Jackson 
and Miranda Jackson parties defendant, and also Everett 
G. Ballou, on account of his prior mortgage. The Greens- 
felder judgment creditors were not made parties defendant. 
Mr. Ballou filed his answer setting up his mortgage. 
A decree was entered at the June term of the district court, 
1878, foreclosing the mortgages of the Ballou and Aultman, 
Taylor & Co. for the principal and interest due thereon, 
and costs. The property thus stood with a judgment in 
favor of Greensfelder, and others unsatisfied, and a decree 
of foreclosure upon mortgages executed by husband and 
wife. An execution was issued on the judgment and an 
order of sale on the foreclosure, and the property was ad- 
vertised for sale under the execution and the order of sale; 
the sale advertised in both instances to take place at the 
same time, and of the same property. The property was 
sold under both writs and bid in under both ;.therefore, in 
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effect, was sold twice and bid in twice, Mr. Corliss being 
the purchaser. 

The testimony tends to show that after foreclosure pro- 
ceedings were instituted, it became evident to the plaintiff 
that the property must be sold, and he desired to have the 
judgment of Greensfelder satisfied before the mortgages; 
that his wife had abandoned him six months before the sale; 
that he procured the issuing of the execution against him- 
self upon the judgment in the case of Greensfelder and 
others; that he desired the property sold under that ex- 
ecution to satisfy that judgment; that to accomplish that 
purpose he waived his homestead right, signing the release, 
which though denied by him, is sufficiently proved, other 
witnesses corroborating it; that he procured Corliss to buy 
the property ; that he assured him he was perfectly safe in 
doing so; that he procured the sale to be confirmed on the 
execution ; that he was present in court at the time of the 
confirmation and assented thereto, and caused Corliss to pay 
his money in satisfaction of his (Jackson’s) debt. 

The waiver of homestead right, signed by Jackson, was 
attached to the order of sale as returned by the sheriff with 
his doings thereon, The order confirming the sale is as 
follows: 

“On motion of said plaintiff, and on producing to the 
court the returns of George H. Guy, sheriff of said county, 
of a sale of real estate made by him on the 17th day of 
May, 1879, to F. W. Corliss, on an execution issued in this 
case, dated the 24th day of March, A. D. 1879, and, on 
examination of said proceedings, the court being satisfied that 
said sale has been made in all respects in conformity to 
law, it is ordered that said sale and proceedings be and the 
same are hereby confirmed, and the said sheriff is ordered 
to make to the purchaser a deed for the lands and tenements 
so sold. 

“Thereupon, on motion and by consent of parties, it 
is ordered that out of the moneys arising: from said sale, 
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amounting to $1,005, the mortgages of Everett G. Ballou, 
and Aultman, Taylor & Co., at page 40, App. Doe. 2, of 
the records of this court, be first paid, and that the balance 
be applied on the judgment in this case.” 

The cause for setting aside the sale in the foreclosure 
proceedings does not appear, but it is probable that the 
court deemed it necessary to confirm in only one of the 
cases. In other words, that the orders of sale under the 
foreclosure proceedings being in the hand of the officer, 
and also an execution, a sale of the property under the 
execution was sufficient to transfer the legal title to the 
purchaser, the proceeds of the sale to be applied on the liens 
in the order of their priority. The court in effect made a 
finding as to the priority of the liens and directed their 
payment, and the money seems to have been applied as di- 
’ rected. If there was an error in this it cannot be corrected 
in this proceeding. The court had jurisdiction of the sub- 
ject-matter and the parties, and its orders and judgment, if 
erroneous, were not void. The confirmation, by directing 
the payment of the mortgage liens first, in effect did confirm 
the sale under the foreclosure proceedings and applied the 
balance remaining to the payment of the judgment. 

In a number of cases this court has held that the home- 
stead law in force when a debt was contracted applies when 
it is sought to enforce such debt against the homestead 
(Dorrington v. Myers, 11 Neb., 388; DeWitt v. Sewing 
Machine Co.,17 Id., 533; MeHugh v. Smiley, 17 Id., 620; 
Dennis v. Omaha Natl Bank, 19 Id., 675); and this rule 
is of general application (Bills v. Mason, 42 Ia., 329; 

Warner v. Cammack, 37 Id., 642). The homestead law in 
force when the debt was contracted was as follows: 

“A homestead, consisting of any quantity of land, not 
exceeding 160 acres, and the dwelling house thereon, and 
its appurtenances, to be selected by the owner thereof, and 
not included in any incorporated city or village, or, instead 
thereof, at the option of the owner, a quantity of con- 


VoL. 29] JANUARY TERM, 1890. 319 
Jackson v. Creighton, 


tiguous land, not exceeding two lots, being within an incor- 
porated town, city, or village, and according to the recorded 
plat of such incorporated town, city, or village, or in lieu 
of the above, a lot or parcel of contiguous land, not exceed- 
ing twenty acres, being within the limits of an incorporated 
town, city, or village, the said parcel or lot of land not 
being laid off into streets, blocks, and lots, owned and oc- 
cupied by any resident of the state, being the head of a 
family, shall not be subject to attachment, levy, or sale 
upon execution or other process issuing out of any court 
in this state so long as the same shall be owned and occu- 
pied by the debtor as such homestead.” 

It was to be selected by “the owner thereof” and the 
right thereto could be waived. (Rector v. Rotton, 3 Neb., 
171. In the case cited, Laxs, Ch. J., in speaking of the 
homestead law then in force and which applies to this case, 
says: “The homestead act was passed for the purpose of 
protecting the home of the family against a sale without 
the consent of the owner. But the right thus guaranteed to 
the head of a family is a purely personal one, which he may 
at any time waive, or renounce at his own pleasure; and 
while he is secure in its possession and enjoyment as against 
the demands of ordinary creditors, yet he is not thereby 
prohibited from either selling it or investing the proceeds 
in other property, or pledging it for the payment of his 
debts if he chooses so to do. 

“The legislature never intended, by this statute, to as- 
sume a guardianship over the owner of a homestead, and 
render him disqualified to make valid contracts respecting 
it. It imposes no constraint. upon him whatever in this 
respect; even the wife, when the title is in the husband, 
has no power to prevent him from making such disposition 
of it as he may think best.” 

The judgment, therefore, although not a lien on the plaint- 
iff’s land until a levy was made, was nevertheless sub- 
ject to be levied upon if the owner waived his right of home- 


320 NEBRASKA REPORTS. _[ Vow. 29 


Burke vy. Pepper. 


stead and requested the officer to levy thereon, This the 
proof clearly shows the plaintiff did, and the proceeds 
of the sale were applied in payment of his debts. 

There is no error in the record and the judgment is af- 


firmed. 
JUDGMENT AFFIRMED. 


THE other judges concur. 


George Burke Ev AL. v. Joun PEPPER, 
[FILED APRIL 8, 1890.] 


1. Supreme Court: AFFIDAVITS used on a hearing in the district 
court must be embodied in a bill of exceptions to be available 
in the supreme court. : 


: OpsecTIONS Nor RAISED BELow. Where a second mo- 
tion to set aside a default and judgment in the district court 
was duly filed therein and overruled, no objections being made 
to it in that court, a motion to strike it from the record will not 
be entertained in the supreme court. 


: New Triav. The failure to except to the over- 
ruling of a motion for a new trial will not justify the supreme 
court on motion in dismissing tbe action for that cause. 


3. 


4. Default: JupamMEnr By, SeT ASIDE. Upon the facts appearing 
in the record, Aeld, that the court did not err in refusing to 
set aside a judgment rendered by default'and permit the defend- 
ants to answer. 


Error to the district court for Douglas county. Tried 
below before HoPEWELL, J. 


Hall & McCulloch, for plaintiffs in error. 


Winfield S. Strawn, contra, cited: Barlass v. Braasch, 
27 Neb., 212; Bernstien v. Brown, 23 Id., 64. 
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MAxweELt, J. 


The defendant in error brought an action against the 
plaintiffs in error in the county court of Douglas county, 
and on the trial, which took place July 30, 1888, recovered 
a judgment. The plaintiffs in error thereupon appealed to 
the district court, the transcript being filed August 15 of 
that year, and the petition on the 21st of the same month. 
The September, 1888, term of the district court of Doug- 
las county began on the 17th of September of that year. 
The defendant in error gave the notice required by the 
rules of the Douglas county district court, that the case 
would be for trial at that term. The time to file an answer 
elapsed, and no answer was filed nor any appearance on be- 
half of the plaintiffs in error. 

On November 23, 1888, the cause was reached in its 
regular order on the docket and judgment rendered by de- 
fault. On the next day the plaintiffs in error filed a mo- 
tion to set aside the default and for a new trial, unaccom- 
panied by any showing of diligence on their part or that 
they had a defense to the action. This motion was over- 
ruled. Afterwards, on the 26th of December of the same 
year a second motion to set aside the default and for a new 
trial was filed, accompanied with a proposed answer in the 
case and what purports to be the affidavit of one of the 
attorneys in the action. This motion was also overruled, 
and the ruling of the court in refusing to set aside the de- 
fault and grant a new trial is the error complained of in 
this court. The defendant in error now moves to strike 
the affidavit of the attorney above referred to from the files 
because it is not embodied in a bill of exceptions; and, 
Second, to strike out of the transcript the second motion 
to set aside the default and judgment, etc., because such 
second motion was unauthorized by law; and, Third, asks 
for a dismissal of the case because no exception was taken 

21 
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to the overruling of the motion to set aside the default and 
judgment. 

The first point in the motion is well taken. In many 
cases this court has held that affidavits used on a hearing 
in the district court to be available in this court must be 
preserved in a bill of exceptions. (Ray v. Mason, 6 Neb., 
101; Credit Foncier v. Rogers, 8 Id., 34; Aultman v. Howe, 
10 Id., 8; Eaton v. Carruth, 11 Id., 233 ; Oliver v. Sheeley, 
11 Id., 521; Walker v. Lutz, 14 Id., 274; Kyle v. Chase, 
14 Id., 528; Sides v. Brendlinger, 14 Id., 491; Donovan 
w, Sherwin, 16 Id., 129; Tessier v. Crowley, 16 Id., 372; 
McMurtry v. State,19 Id., 147). And this is the general 
rule. (Garner v. White, 23 O.S.,192; Whaley v. Gleason, 
40 Ind., 405; Wells, Questions of Law and Fact, sec. 840.) 
The affidavit, therefore, not being certified as required by 
law, cannot be considered. 

The motion to strike out of the transcript the second 
motion of the plaintiffs in error and to set aside the de- 
fault and judgment cannot be considered. No objection 
seems to have been made to such motion in the court below. 
If the motion was improperly filed in that tribunal it had 
power and control over its records, and the attention of 
that court should have been called to any matter in the 
proceedings deemed to be prejudical to the party, and the 
objection cannot be raised in this court for the first time. 
The second objection is therefore overruled. 

The reason stated in the third objection will not author- 
ize the dismissal of the action on motion, but are proper to 
be considered in connection with the motion for a new trial. 
The third ground therefore is overruled. 

The affidavit of the attorney of the plaintiffs in error 
being stricken out of the record, there is nothing before 
this court to show any diligence on their part in mak- 
ing their defense. And even if the affidavit in question 
should be considered, it fails to show any sufficient cause 
for the neglect to file an answer or other pleading within 
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the time required by law, or that from any cause it could 
not have been done within such a reasonable time as should 
have been granted by the court or judge. 

Under our system of practice, where the pleadings are 
filed in a public office and a definite period fixed by a 
statute within which the defendant must plead, it is his 
duty to use reasonable diligence in the case, and if from 
any cause he is unable to plead on the day designated, good 
faith requires that he should ask for and obtain a reason- 
able extension of time in which to file his pleading. A 
party who willfully neglects this, whatever his motive may 
be, must be able to offer a reasonable excuse.and a good de- 
fense to the case in a reviewing court for his failure to 
plead at the proper time, where the trial court has on the 
rezular call of the docket reached the case in its order and 
rendered judgment which it afterwards refuses to set aside. 
In Mills v. Miller, 3 Neb., 95, where judgment of par- 
tition was rendered by default and the plaintiffs in error 
afterwards sought to file an answer but assigned no reason 
for the delay, it was held that the district court did not err 
in overruling the motion to file such answer. If this rule 
was not adhered to it would be possible, in counties where 
there is a large number of cases for trial, to delay the final 
determination of a case for years and thus keep the party 
entitled to a judgment out of the fruits of the litigation 
for such a length of time as to be a practical denial of jus- 
tice. The courts, however, where reasonable cause is shown, 
will grant such time as may be deemed sufficient under the 
circumstances for making up the issues in a case to enable 
the parties to try it upon the merits. No sufficient show- 
ing, however, was made in the case under consideration 
and the judgment is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
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J. M. CaRTER, APPELLANT, V. B. A. Gipson, APPELLEE, 
[FILED APRIL 8, 1890.] 


1. Trusts: ConsIDERATION: JupIcIAL SALES. One A, being a 
judgment creditor of B to a large amount, and being possessed 
of mortgage and judgment liens upon his land, in view of’ a ju- 
dicial sale of such lands soon to take place to satisfy said liens, 
entered into an agreement in writing with B that in case he 
purchased said lands at said sale he would “ proceed to sell the 
lots * * * and receive the proceeds of such sales until 
such time as he shall have received back the amount of said 
judgment and costs, and also the amount of all prior liens which 
he shall have to pay’? (specifying certain debts and judgments), 
and “ when all of said sums shal] have been received by said A,” 
ete., “he shall turn over to said B any surplus he may receive 
from the sale of said lots and lands’ and convey the sameagain 
to B. Held, First, that as A in pursuance of said contract had 
become the purchaser of the lands to satisfy the various liens 
stated, he took the lands charged with the trust and must ac- 
couut to B; Second, that there was a sufficient consideration for 
the contract by reason of A exercising acts of ownership over 
the property before the sale and confirmation thereof, and also 
because the promise was calculated to cause B and his friends to 
relax their efforts to have the property sold at a high price and 
thus prevented competition. 


. Where the owner of real estate and the 
proposed purchaser at a judicial sale of such real estate enter 
into a contract that the title, when acquired by such purchaser, 
shall be held in trust for the payment of the judgment and 
mortgage liens thereon, and, when they are satisfied, the remain- 
der of such real estate, or the proceeds thereof, shall belong to 
aud be reconveyed to the debtor, and in pursuance of such con- 
tract such proposed purchaser acquires the title at such sale, it 
will be sufficient, under sec. 3, ch. 32, Comp. Stats., to create a 
trust estate. 


3. ———: Suit FoR AccountinG: Costs. Where the trust is de- 
nied, an action to establish the trust and for an accounting may 
be maintained even if it should appear on the trial that the 
debts for which the trust was created had not been fully paid. 
In such case the court may apportion the costs as under the cir- 
cumstances may be deemed just. 
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APPEAL from the district court for Cass county. Heard 
below before CHAPMAN, J. 


H. D, Travis, J. B. Strode, and A. N. Sullivan, for ap- 
pellant : 


The written agreement is a declaration of trust signed 
by Carter as settlor, and by Gibson as trustee. (1 Perry, 
Trusts, sec. 260; 1 Lewin, Trusts, [8th Ed.], 200; 2 Story, 
Eq. Jur.,sec. 964; Field v. Arrowsmith, 3 Humph. [Tenn.], 
442; Flint v. Clinton, 12 N. H., 432.) There is always a 
strong presumption of acceptance of a trust. (Furman v. 
Fisher, 4 Coldw. ['Tenn.], 626.) The instrument consti- 
tuted an express, executory trust. (2 Story’s Equity, sec. 
980; Massey v. Huntington, 118 Ill., 80; Buchanan ». 
Howard, 3 Tenn. Ch., 200; Ellison v. Ellison, 6 Ves. 
[Eng.], 656; Donaldson v. Donaldson, Kay [Eng.], 711, 
719; Reed v. O’Brien, 7 Beav. [Eng.], 32; Williams v. 
Williams, 8 Bush. [Ky.], 241; Stone v. Hackett, 12 Gray 
[Mass.], 232.) No consideration was necessary to raise 
the trust, but even had there been, the benefit accruing to 
Gibson by being able to sell the lots during the summer of 
1887 was a sufficient consideration. (Currie v. Misa, L. R., 
10 Exch., 162; Bishop, Contracts, secs. 38, 61, notes; 
Flannagan v. Kileome, 58 N. H., 448; McRarey v. Huff, 
32 Ga., 684.) A further consideration is found in the 
fact that Gibson was enabled to bid in the land at sheriff’s 
sale for a lower price (Brown v. Lynch, 1 Paige, Ch. [N. 
Y.], 147; Roach v. Hudson, 8 Bush. [Ky.], 410; Me- 
Rarey v. Huff, 32 Ga., 681; Paine v. Wilcox, 16 Wis., 
202; Onson v. Cown, 22 Wis., 329; Lillard v. Casey, 2 
Bibb [Ky.], 459; Peck v. Baldwin, 1 Root [Conn.], 
455); and that Carter, relying on the contract, made no 
provision to bid (Sandfos v. Jones, 35 Cal., 482; Rives v. 
Lawrence, 41 Ga., 283; Price v. Reeves, 38 Cal., 459; 
Ryan v. Dox, 34 N. Y., 307; Judd v. Mosely, 30 Ia., 428 ; 
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1 Perry, Trusts, sec. 95). Having accepted the trust, Gib- 
son could not renounce it merely by his own act. (Comp. 
Stats., ch. 73, sec. 46; Perry, Trusts, sec. 274; Webster v. 
Vandeventer, 6 Gray [Mass.], 428; Thacker v. Candee, 3 
Keyes [N. Y.], 157.) 


E.. H. Wooley, and Beeson & Root, contra: 


Whatever avoids a deed is equally fatal to a declaration 
of trust. (Tatgev. Tatge, 25 N. W. Rep. [Minn.], 596 ; Gra- 
ham v. Long, 65 Pa. St., 383.) This instrument is void 
for want of mutuality. (Stoulenburgh v. Tompkins, 9 N. 
J. Eq., 382; Pa., Del. & Md. Co. v. Dandridge, 8 Gill & 
J. [Md.], 248 ; Anderson v. Green, 23 Am. Dec., 417, and 
note; Lester v. Jewett, 12 Barb. [N. Y.], 502; Smith v. 
Reynolds, 12 Reporter, 577.) In case of a trust, no inter- 
est passes without a consideration. (Sheppard’s Touchstone, 
510; 2 Blackstone’s Com., 330; Bacon’s Abridgement, 
vol. 7, 96-7; Coke upon Littleton, vol. 2,680; Willard’s Eq. 
Jur.,412; Antrobus v. Smith, 12 Vesey [Eug.],39; Lowry 
v. McGee, 3 Head [Tenn.], 269; Billings v. Filley, 21 Neb., 
524; Kan. Mfg. Co. v. Gandy, 11 Id., 448; Shackelford 
v. Handley, 10 Am. Dec., 760; Minturn v. Seymour, 4 Johns. 
Ch. [N. Y.], 497; Burling v. King, 66 Barb. [N. Y.], 633 ; 
Lewin on Trusts, 80*; Adams, Equity, sec. 77* ; Seymour 
v. Delaney, 8 Cow. [N. Y.], 445 [S. C., 15 Am. Dec., 270, 
and note to case].) Money received on a debt past due 
would be no consideration. (Wattes v. Frenche, 19 N. J. 
Eq., 407; State, ex rel. Kinseller, v. Davenport, 12 Ia., 
244; Turnbull v. Brock, 31 O. St., 649; Pemberton v. Hoos- 
ier, 1 Kan., 116.) The intention of the settlor to divest 
himself of the legal title must be consummated or courts 
will not enforce the trust. (Perry, Trusts, sec. 100; Hen- 
derson’s Adnv’r v. Henderson, 21 Mo., 382; Lewin, Trusts, 
*69, 70; Garrard v. Lord Laudervale, 2 Russ. & M. 
[Eug.], 452; Meek v. Kittlewell, 1 Hare, 469; Dillon v. 
Coppen, 4 Myl. & Craig, 447.) 
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MAXWELL, J. 


This action was brought by the plaintiff against the de- 
fendant to establish a trust in certain real estate and for 
an accounting upon the following contract: 


“This agreement, made and entered into this 18th day 
of May, 1887, between B. A. Gibson and J. M. Carter, 
witnesseth : 

“That whereas said B. A. Gibson is the owner of a 
certain judgment rendered in foreclosure proceedings in 
the district court of Cass county, Nebraska, in an action 
pending in said court wherein Beardsley & Clark, success- 
ors to Beardsley & Davis, were plaintiffs, and J. M. Car- 
ter and Eliza Carter were defendants, and the said B. A. 
Gibson now desires to sell the lands upon which said judg- 
ment is a lien, and the said J. M. Carter desires to have an 
opportunity to redeem said land or some portion thereof: 
Now, therefore, it is mutually agreed between said parties 
that if the said B. A. Gibson shall have to bid said land 
in at sheriff’s sale, he, the said Gibson, shall proceed to sell 
the lots in the addition known as Carter’s addition to 
Weeping Water, and shall receive the proceeds of such 
sales until such time as he shall have received back the 
amount of said judgment and costs, and also the amount 
of all other prior liens which he shall have to pay, also the 
further sum of $1,700 and interest, the amount of a cer- 
tain mortgage given by said Carter to Francis N. Gibson, 
controlled by B. A. Gibson as his agent, also a balance 
due on a certain other mortgage for $3,800 and interest, 
given by said Carter to Gibson, together with the expenses 
and costs incurred, and other prior liens he may be re- 
quired to pay, when all of said sums shall have been 
received by said B. A. Gibson in cash or in notes, the pro- 
ceeds of sale or otherwise paid by said Carter, then said 
Gibson shall turn over to said J. M. Carter any surplus he 
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may receive from the sale of said lots and Jands and shall 
also deed to said J. M. Carter, or any person said Carter 
may direct, all of the remaining lots and lands which he 
shall have purchased at said sheriff’s sale. 

“Tt is further agreed that said B. A. Gibson shall confer 
with said Carter in making sales of said lots and lands, 
and shall not sell more lands or lots than will pay the 
suns aforesaid without the consent of the said Carter, 

“Tt is further agreed that the said Gibson shall use his 
best endeavors to sell enough lots from date hereof, and at 
any time when said sums shall be reduced to $2,000, and 
said Carter shall so desire, said Gibson-shall deed said re- 
maining Jots and lands to said Carter, or any other person 
said Carter shall direct, and accept a good and sufficient 
mortgage on sufficient real estate to secure the same. 

“ Witness our hands this 13th day of May, 1887. 

“B, A. Gipson, 
“J. M. Carrer.” 


It is alleged in substance that in pursuance of said 
agreement the defendant purchased said lands and has sold 
and conveyed more than snfficient to satisfy the debts, 
judgments, and decrees specified, aud that he conveyed a 
considerable portion thereof to a relative for a less price 
than it was worth. There are other allegations to which 
we need not refer. 

The defendant in his answer admits that the plaintiff 
possessed the title to the land described in the petition, ex- 
cept ten acres near the center thereof, which was owned by 
one Coleman, and about three acres on one side which had 
previously been laid out for a public road; he also admits. 
that the lands were incumbered by a certain mortgage and 
other liens; he also admits the contract “substantially as 
set forth in plaintiff’s petition.” He alleges that there 
were other judgments against the plaintiff of the aggre- 
gate amount of $1,500, which were liens on said land, and 
alleges that the plaintiff was indebted to the defendant on 
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May 17, 1887, in other large sums aggregating about 
$6,000, secured by chattel mortgage upon certain personal 
property of the reasonable value of $10,000 “as the 
plaintiff represented.” “ Plaintiff then told this defendant 
that he was owing large sums of money to divers persons 
in Cass county, Nebraska, that he was homesteading land 
in Cheyenne county, Nebraska, and that he was afraid that 
such creditors would obtain judgment against him in Cass 
county and would make them liens on his land in Chey- 
enne county, and he then implored defendant to sign the 
foregoing agreement in order that he might show it to his 
numerous creditors in Cass county, and make it appear to 
them that he still had an interest in the lands described in 
his petition, and thus delay them in enforcing their claims 
against him until such time as he should be able to acquire 
title to his land in Cheyenne county, and so incumber it 
and transfer it so as to place it beyond the reach of his 
creditors, and for the purpose of cutting out, defrauding, 
and delaying persons who already had judgments against 
him, and in that manner plaintiff induced defendant to sigu 
said agreement. 

“Defendant further avers that plaintiff never paid, or 
agreed to pay, him any consideration for signing said agree- 
ment, and defendant never received in any manner any 
consideration or benefit whatever from plaintiff, or any 
other person for him, for signing said agreement, and de- 
fendant never in any manner recognized the validity of or 
entered upon the execution of said agreement. 

“That he afterwards caused said land to be regularly ap- 
praised, advertised, and sold under said judgment, that he 
was the highest bidder therefor, and it was on or about the 
29th of June, 1887, sold to him by the sheriff of Cass county, 
Nebraska, for the sum of $8,000, a sum more than two- 
thirds of the appraised value of said land and much less 
than the liens thereon, and said sale was at the September, 
1887, term of the district court of Cass county, Nebraska, 
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confirmed and deed ordered to be made for said land to this 
defendant, which said deed was made, executed, and de- 
livered to this defendant in due form; that at the time of 
said sale and at no time, since, has there been paid to him 
by the plaintiff, or any other person for him, any of the 
incumbrances or debts of the plaintiff hereinbefore men- 
tioned. 

“Plaintiff had neglected to pay the taxes on said land 
for the years 1888, 1884, 1885, and 1886, aud the taxes 
for the year 1887 were due and unpaid, and that said mort- 
gage and this defendant’s judgment lien, and the taxes due 
and unpaid on said land amounted to about the sum of 
$18,000, and that all of said land at the time was not 
worth the sum of $9,000. Subsequently, to-wit, on or 
about the 29th day of September, 1887, this defendant 
sought to collect the debts owing this defendant by this 
plaintiff secured by the chattel mortgages hereinbefore men- 
tioned, and to foreclose the same, when this defendant 
learned that plaintiff had fraudulently sold and disposed 
of the greater part of such chattel property so mortgaged 
to secure said indebtedness ; that he had fraudulently, and 
with the intention of cheating and defrauding this defend- 
ant of his security, removed a part of said property. to 
Cheyenne county, Nebraska, and had disposed of the same 
and placed it beyond the reach of this defendant, and that 
this defendant then, with the plaintiff’s consent, sold such of 
said property so secured by chattel mortgage not so fraudu- 
lently sold and disposed of and removed from the county 
of Cass aforesaid, at public auction, and the proceeds of 


said sale amounted to less than $1,000. 
* * * * * 


* * 


“Defendant further answering avers that he has Jaid out 
and expended a large sum of money, to-wit, about the sum 
of $2,500, in building roads and buildings upon and im- 
proving and advertising said property and in selling a part 
of the same; that he has sold lands and lots therefrom 
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amounting to about $8,000; that he has obtained for same 
all said land so sold was worth; that there is due the plaint- 
iff, and the owners of the liens on the said land mentioned 
in the plaintiff’s petition from plaintiff about the sum of 
$9,000 over and above all sums paid, laid out, and ex- 
pended by the defendant in improving, advertising, and 
selling said land, after applying all sums obtained from 
sales thereof to the payment of the same. 

“Further answering defendant denies that he is in any 
manner liable to account to the plaintiff under the agree- 
ment set forth in plaintiff’s petition, or under any other 
agreement, for any lands or lots sold by defendant.” 

There is a reply which need not be noticed. 

The principal question presented by the pleadings is, 
Does the contract set out in the petition create Gibson a 
trustee for the plaintiff? 

Here is a distinct agreement of a creditor interested in 
a number of the judgment and mortgage liens against the 
defendant’s real estate, that if he purchases the land at 
sheriff’s sale he will “proceed to sell the lots until such 
time as he shall have received back the amount of such 
judgment and costs and other liens mentioned. * * * 
Then said Gibson shall turn over to said Carter any sur- 
plus he may receive from the sale of said lots and lands, 
the remaining lots and lands which he shall have purchased 
at sheriff’s sale,” ete. 

This agreement was made more than a month before the 
sale by the sheriff took place and evidently in view of it, 
and the defendant thereupon seems to have treated the 
property as under his control, and prior to the confirmation 
of the sale in September, 1887, sold and made deeds in his 
own name for a portion of the lots. This he had no right 
to do unless he was acting under the contract, as the plaint- 
iff could but for the contract have redeemed the land at 
any time before the sale was confirmed. The defendant, 
therefore, must have made these sales and conveyances by 
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virtue of his contract with the defendant and thereby ac- 
cepted its terms and conditions. 

A trust, in its simplest elements, is a confidence reposed 
in one person who is termed trustee for the benefit of 
another, who is called the cestui que trust; and it is a con- 
fidence respecting property which is thus held by the 
former for the benefit of the latter. (Willard, Eq. Jur., 
186.) The essential requisites of a valid trust are, first, a 
sufficient expression of an intention to create a trust; and, 
second, a definite beneficiary. The statute, 29 Car., 2, C. 
3, sec. 7, required all trusts in real estate to be manifested 
and proved by some writing signed by the party creating 
the trust, or by his last will. Under this statute it has 
been held that it was not necessary that a trust should be 
declared by deed, but it would be sufficient if proved to 
exist in writing. (Wisher v. Fields, 10 Johns., 495; Steere 
v. Steere, 5 Johns., 1; Scituate v. Hanover, 16 Pick., 222; 
Wright v. Douglass,7 N. Y., 564; Kingsbury v. Burnside, 
58 Ill., 310; Aforse v. Morse, 85 N. Y., 53.) 

It is claimed on behalf of the defendant that the statute 
has changed the rule as above stated. Sec. 3, chap. 32, 
Conipiled Statutes, provides : 

“No estate or interest in land, other than leases for a 
term not exceeding one year, nor any trust or power over 
or concerning lands, or in any manner relating thereto, 
shall hereafter be created, granted, assigned, or surrend- 
ered or declared, unless by act or operation of law, or by 
a deed or conveyance in writing, subscribed by the party 
creating, granting, assigning, surrendering, or declaring 
the same. 

“Sec. 4. The preceding section shall not be construed 
to affect in any manner the power of a testator in the dis- 
position of his real estate by a last will and testament, nor 
to prevent any trust from arising or being extinguished by 
implication or operation of Jaw.” 

The defendant contends that an instrument to be suffi- 
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cient to constitute a declaration of a trust in real estate 
must be such as to convey an interest in the land; that the 
contract set out in the petition not being a conveyance and 
there being no mutuality in it, it is therefore void. The 
cases of Tatge v. Tatge, 25 N. W. Rep. [Minn.], 596, and 
Graham v. Long, 65 Pa. St., 383, are cited to support this 
proposition. 

In the former case an unmarried man, who seemed to 
have wronged a woman under promise of marriage and fear- 
ing that an action for damages might be brought against him, 
conveyed his real estate to ‘his mother, a married woman 
then living with her husband. A year later, the difficulty 
having been settled in some way, his mother reconveyed 
the land to him. The conveyance under the Minnesota 
statute was void because of the failure of the husband “ to 
join with her” in making the same. As the husband refused 
to join with his wife in making the conveyance to the son, 
an action was brought to enforce the alleged trust and the 
court held, rightly we think, that the action would not lie; 
that the deed from the mother being void as a deed, was 
also void when it was sought to establish a trust thereby; 
and this was substantially the holding of the court in the 
case cited from Pennsylvania. If, therefore, the instru- 
ment set out in the petition is not void, the cases cited have 
no application. Sec. 3 of the act above copied requires a 
conveyance by which a trust is created to be in writing and - 
subscribed by the party creating the same. It is not re- 
quired to be witnessed or acknowledged. Therefore it is 
not necessarily a deed, the requisites of which are pre- 
scribed by statute. Sec. 23 of the same chapter declares 
that “The term ‘conveyance,’ as used in this chapter, shall 
be construed to embrace every instrument in writing (ex- 
cept a last will and testament) whatever may be its form, 
and by whatever name it may be known in law, by which 
any estate or interest in lands is created, aliened, assigned, 
or surrendered.” 
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This leaves the creation of a trust substantially as under 
the statute of 29 Car., 2, that any agreement or contract in 
writing made by a person having the power of disposal 
over real property, whereby such person agrees or directs 
that certain real estate shall be held or dealt with in a par- 
ticular manner for the benefit of another, raises a trust. 
(Perry on Trusts, sec. 82, and cases cited.) 

Here was a plain agreement made by the owner of the 
land, then heavily indebted, and one of his principal cred- 
iters, a proposed purchaser of the land. It is true the sale 
was not directly by the plaintiff to the defendant, and the 
reason of this is apparent. There were many judgments 
and other liens against the property which only a judicial 
sale could cut off and give a perfect title. The defendant 
was aware of this fact and entered into the contract in 
view of becoming the purchaser at the sale and thereby 
acquiring a title free from these liens. In effect he prom- 
ised the plaintiff that if he was permitted to acquire a 
good title to the lands by a sale, he would hold the lands 
for his benefit, and, when the debts mentioned in the 
contract were paid, would reconvey to him. In pursuance 
of this contract he did acquire the title to said real estate, 
and he holds it as trustee for the plaintiff according to the 
terms of the agreement. 

But it is contended that even if the instrument is valid 
to create a trust where there is a sufficient consideration, 
yet that in this case there was no consideration and that 
therefore it cannot be enforced. 

The testimony is, that from the date of the agreement 
to the time of the confirmation of the sale the defendant 
exercised acts of ownership over the property and sold and 
conveyed some of the lots. This was a great advantage to 
him, and of itself is a sufficient consideration for the con- 
tract. In addition to this, it seems to have been generally 
-known that the purchase in effect was for the benefit of the 
plaintiff after the payment of the debts named, and this 
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may reasonably be presumed to have deterred other bidders 
from attempting to purchase the property and prevented 
competition. (Brown v. Lynch, 1 Paige [N.Y.], 147; Roach 
v. Hudson, 8 Bush. [Ky.], 410; McRarey v. Huff, 32 Ga., 
681; Paine v. Wilcox, 16 Wis., 202; Onson v. Cown, 22 Id., 
329; Lillard v. Casey, 2 Bibb [Ky.], 459; Peebles v. Reading, 
8S. &R. [Pa.], 492; Denton v. Mc Kenzer, 1 Des. [S. Car.], 
289.) This advantage the defendant cannot avail himself of 
and then repudiate its effect. Contracts between a mortgagor 
and mortgagee, and between a debtor and his judgment 
creditor, promising an advantage to such debtor in case the 
creditor is permitted to purchase the property at a judicial 
sale then about to take place which are calculated to relax 
the vigilance of the debtor and his friends at the judicial 
sale, and prevent competition if creditors are not affected 
thereby, ordinarily will be enforced, and the plea of want 
of consideration cannot be entertained. The proposed 
purchaser, by making the proposition, evidently expected 
to gain an advantage thereby and his proposition being ac- 
cepted, he must carry it out. No one can estimate the 
amount of benefit to the purchaser by such a proposition, 
when carried into effect, or injury to the debtor, if it can 
safely be ignored after the sale has taken place. 

3. But it is said that the plaintiff was notified before 
the confirmation of the sale that the defendant did not in- 
tend to carry out the contract, and that heclaimed the prop- 
erty as his own. The testimony on this point consists of 
the letter of an attorney who merely gives his individual 
opinion that from appearances he beligved such to be the 
case. The defendant, nor any one for him, so far as the 
testimony shows, ever gave such notice, and even if he had 
it would have been unavailing. The rule is that when a 
trustee has entered upon the execution of the trust, he can- 
not afterwards free himself from the discharge of the same 
without the consent of the cestui que trust unless by an or- 
der of court. (Cruger v. Holliday, 11 Paige [N. Y.], 314; 
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Shepherd v. McEvens, 4 Johns. Ch. [N. Y.], 1386; Doyle v. 
Blake, 2 Sch. & L. [Iv.], 245; Lowrey v. Fulton, 9 Sim. 
[Eng.], 123.) In Shepherd v. McEvens, supra, Chancellor 
Kent says: “I take this to be a clear and settled rule of 
this court.” If this is a correct rule, of which there seems 
to be no doubt, the defendant, if he personally notified 
the plaintiff of his denial of the trust, would not thereby 
have been discharged. 

The fourth objection is, that sufficient property has not 
been sold to satisfy the debts named in the contract. This 
question is one of fact to be determined from the evidence; 
and even if it is found that the amount realized from the 
sale was not sufficient to satisfy the debts named in full, it 
is probable that it could not defeat the action. 

A large amount of land has been sold by the defendant, 
but the value of the same is to be determined from very 
conflicting evidence. There is no proof that the plaintiff 
intended to defraud his creditors by the contract in ques- 
tion, and that question need not be considered. A “sub- 
stantial” copy of an alleged agreement made subsequent to 
the one which is the basis of this action, and the execution 
of which is denied, was introduced in evidence without 
sufficiently accounting for the original. But this error 
probably will be avoided hereafter. 

There are no findings of fact in the case, as they were un- 
necessary in view of the holding of the court below, hence 
the cause will be remanded for findings and judgment. 
The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 
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A. W. Ricu v. Moritz Gross ET AL 
[FILED APRIL 8, 1890.] 


1. Removal of Causes: MortGaces: FOREcLosurE. In an ac- 
tion brought by a citizen of Wisconsin in the district court of 
Madison county, to foreclose three real estate mortgages, the 
mortgagors and all parties holding judgment liens against the 
mortgaged premises were made defendants. M. F. & Co., hav- 
ing a judgment lien, filed an auswer iu the nature of a creditor’s 
bill, setting up that the mortgagors were insolvent and that 
the mortgages and two certain judgments which were apparent 
liens on the land, were each given withont consideration and for 
the sole purpose of defrauding M. F. & Co. Held, That there 
was in the snit a separable controversy wholly between citizens 
of different states and that the cause was removable on the ap- 
plication of M. F. & Co., under the third clause of sec. 2 of the 
removal act of March 3, 1887. 


That the order of removal made in the cause, to transfer 
the entire suit to the federal court, was proper. 


2. 


Error to the district court for Madison county. Tried 
below before Powers, J. 


Allen & Robinson, for plaintiff in error, cited: Miller v. 
Finn, 1 Neb., 254; Hanover Fire Insurance Co. v. Keogh, 7 
Fed. Rep., 764; Merwin v. Wezel, 49 How. Pr. [N. Y.],115; 
Bryant v. Rich, 106 Mass., 180; Cork v, State Nat’! Bank, 
52 N. Y., 96; Greer & Baker Co. v. Florence Co., 85 U. 
§. [Co-op. Ed.], 21, 914; note to Mapler v. Del. R. Con- 
struction Co., 25 Id., 593-4; Ayres v. Wiswall, 28 Id., 
693-5.) 


Montgomery & Jeffrey, for Marshall Field & Co., cited: 
Removal Cases, 100 U. 8, 457; Pacifie Railroad »v. 
Ketchum, 101 U.S., 289, 298; Fraser v. Jennison, 106 U. 
S., 191, 194; Barney v. Latham, 103 U.S., 208, 213. 

22 
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Norvat, J. 


This action was commenced by the plaintiff in error in 
the district court to foreclose three real estate mortgages 
executed respectively by Moritz, Herman, and Joseph 
Gross, covering different tracts and each securing the sum 
of $3,333.35 and interest. Bernhard and Jacob Gross, the 
mortgagees of each of the mortgages, assigned their inter- 
est therein to the plaintiff. To the suit, Moritz, Herman, 
Joseph, Bernhard, and Jacob Gross, Lewis B. Schram, 
Marshall Field & Co., and numerous other persons were 
made defendants. The petition, in addition to the usual 
allegations contained in a petition for foreclosure, alleges 
“that Marshall Field & Co., Bernhard Gross, Jacob Gross, 
and Louis B. Schram claimed to have some interest in or 
title to the mortgaged real estate, the nature and character 
of which is unknown to the plaintiff; but the plaintiff 
avers that whatever interest in or title to said mortgaged 
real estate any or all of said defendants may have or claim, 
the same is junior to the plaintiff’s mortgaged liens,” 

Marshall Field & Co., within the time prescribed by 
law for the defendants to plead, filed their answer, which 
is in the nature of a creditor’s bill. The substance of this 
pleading is that Marshall Field & Co. obtained a judgment 
for $2,051.90 in the United States circuit court for the dis- 
trict of Nebraska against the mortgagors, which is a lien 
on the mortgaged premises, and that the defendants in said 
judgment are insolvent; that plaintiff’s mortgages were 
given without consideration and for the express purpose of 
defrauding Marshall Field & Co., and that plaintiff pur- 
chased said mortgages with a full knowledge of their 
fraudulent character; that the mortgagors, Moritz Gross, 
Herman Gross, and Joseph Gross, who were then and now 
are the creditors of the answering defendants, confessed 
judgment in favor of Jacob Gross and Bernhard Gross for 
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an alleged indebtedness; that said Jacob and Bernhard 
claim a lien upon said real estate for a portion of said con- 
fessed judgment, and that said judgment is without consid- 
eration and was obtained for the sole purpose of defrauding 
the answering defendants. The answer also charges that 
the defendants Moritz, Herman, and Joseph, without con- 
sideration and for the like purpose of defrauding, confessed 
judgment in favor of the defendant Lewis Schram, which 
is claimed as a lien upon the mortgaged premises, The 
answer prays for the cancellation of said mortgages and 
judgments, and that the real estate be subjected to the pay- 
ment of the judgment of Marshall Field & Co. 

At the time said Marshall Field & Co. filed their answer, 
they filed a petition in said district court for the removal 
of the cause to the circuit court of the United States. This 
petition states as ground for removal “ that the matter and 
amount in dispute in said suit exceeds the sum or value of 
$2,000; that there is in said suit a controversy which is 
wholly between citizens of different states, to-wit, between 
your petitioners Marshall Field & Co., the said plaintiff A. 
W. Rich, and the said defendants Bernhard Gross, Jacob 
Gross, and Louis B. Schram, and which can be fully de- 
termined as between them; and that your petitioners at 
the commencement of said action were and still are citizens 
of the state of Illinois, and that the said A. W. Rich, 
Jacob Gross, Bernhard Gross, and Louis B. Schram were 
then and still are citizens:of the state of Wisconsin.” The 
bond was filed and the district court entered an order of 
_ removal, to which the plaintiff excepts. 

The right to change the venue of this cause from the 
state to the federal court is based upon the third clause of 
sec. 2 of the removal act of March 3, 1887, as corrected 
by the act of August 13, 1888, which provides that: “And 
when, in any suit mentioned in this section, there shall be 
a controversy which is wholly between citizens of different _ 
states, and which can be fully determined as between them, 
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then either one or more of the defendants actually interested 
in such controversy may remove said suit into the circuit 
court of the United States for the proper district.” 

The controlling question is this, Do the pleadings show 
that there is involved in the suit two or more separate and 
distinct causes of action, in which all the parties on one side 
of one of such causes of action are citizens of different 
states from the parties on the other side? The plaintiff in 
error insists that there is but a single controversy. If so, 
then under the decisions of the United States supreme 
court the suit cannot be removed under the above quoted 
clanse, even though there may exist different defenses. 
(Hedge Co. v. Fuller, 122 U.S., 535; Staun v. New York, 
115 U.S., 248; Louisville, ete., R. Co. v. Ide, 114 U.S., 
52.) 

The controversy set up by Marshall Field & Co. in 
their answer is entirely separate and distinct from the con- 
troversy presented by the plaintiff’s petition, and, so far as 
the answer attacks the bona fides of the judgments confessed 
in favor of Jacob Gross and Bernhard Gross, and also the 
one in favor of Louis Schram, it sets up a cause of action 
in which the plaintiff is in no way interested. It is obvi- 
ous that Marshall Field & Co. could have brought an in- 
dependent action against the plaintiff, Louis Schram, Jacob 
and Bernhard Gross to cancel as fraudulent and void the 
said mortgages and judgments, and to subject the real estate 
to the payment of their own judgment. That is the cause 
of action here presented in the answer, and is entirely sep- 
arate and distinct from the cause of action stated in the 
plaintiff’s petition. In the controversy tendered by the 
answer, all parties on one side thereof are citizens of differ- 
ent states from those on the other. The petition for re- 
moval shows that Marshall Field & Co., who are solely 
interested on one side of such cause of action, are citizens of 
the state of Illinois, and that the plaintiff A. W. Rich, 
and the defendants Louis Schram, Jacob Gross, and Bern- 
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hard Gross, who are alone interested on the other side, are 
all citizens of Wisconsin. In our view no error was com- 
mitted in making the order of removal. (Frazier v. Jen- 
nisson, 106 U. §., 191.) 

The case of Ayres v. Wiswall, 112 U.S., 187, cited by 
plaintiff in error, differs from the one at bar in that it pre- 
sented but one controversy with several separate defenses. 

It is urged that the district court erred in ordering the 
removal of the entire suit. The ruling in that regard is 
within the decision of Barney v. Latham, 103 U.8., 205. 
The order of removal made by the district court is 


AFFIRMED. 


THE other judges concur, 


STATE, EX REL. R. D. Stearns, v. CHartes H. Fox- 
WORTHY. 


[FILED APRIL 8, 1890.] 


1. Elections: Bairors: SUPERFLUOUS Names. Ballots cast at an 
election for justice of the peace in the Third district of the city 
of Lincoln containing the names of three persons, when but one 
person is to be elected to that office, are, under sec. 40, chap. 26, 
Compiled Statutes, void, and cannot be counted for any one for 


that office. 

2. ; EXTRINSIC EVIDENCE cannot be received to ex- 
plain or contradict such a ballot. 

3. : Worpina. Ballots cast in said district for P. for 


the office of justice of the peace are not invalidated as to him 
because they also contain the name of B. “For justice of the 
peace of the First district”? and that of C. ‘‘ For justice of the 
peace of the Second district.’ 


ORIGINAL action in nature of guo warranto. 


342 ‘NEBRASKA REPORTS. [ VoL. 29 


State, ex rel. Stearns, v. Foxworthy. 


R. D. Stearns, N. Z. Snell, A. S. Tibbetts, and W. J. 
Bryan for relator. 


Charles L. Hall, and Adams, Lansing & Scott, contra. 
Norval, J. 


This is an action of quo warranto brought by R. D. 
Stearns, county attorney of Lancaster county, to oust the 
defendant from the office of justice of the peace of the 
Third district of the city of Lincoln, and instate M. L. 
Easterday therein. The case is submitted to the court on 
the following stipulation of facts : 


“ Tt is hereby stipulated that at the general election held 
in the city of Lincoln, Nebraska, on the 5th day of No- 
vember, 1889: 

“1st. That J. H. Brown was the regular candidate of 
the republican party, E. M. Wolfe of the democratic 
party, and 8, J. Kent of the prohibition party, for the of- 
fice of justice of the peace, from the First district of said 
city ; that each was a resident and elector of said district ; 
and that it was generally known and understood that they 
were such candidates, residents, and electors. 

“2d. That S. T. Cochran was the regular candidate of 
the republican party and 8. S. Royce of the democratic 
and prohibition parties for the office of justice of the 
peace from the Second district of said city; that each was 
a resident and elector of said district ; and that it was gen- 
erally known and understood that they were such candi- 
dates, residents, and electors. 

“3d. That Charles H. Foxworthy was the regular can- 
didate of the republican party and M. L. Easterday of the 
democratic and prohibition parties for the office of justice 
of the peace from the Third district of said city ; that each 
was a resident and elector of said district, and that it was 
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generally known and understood that they were such can- 
didates, residents, and electors. 

“4th, That at said election held in said city there were 
605 republican ballots cast in the Third district of said 
city for the election of justices of the peace, one of which 
is hereto attached marked Exhibit ‘A’ and made a part of 
this stipulation, and upon each of which ballots the name 
of Charles H. Foxworthy appears and was voted for as 
thereon stated, and the names of J. H. Brown and S. T, 
Cochran also appear and were voted for on each of said 
ballots as thereon stated. 

“5th. That at said election held in said city there were 
575 democratic ballots cast in said Third district for M. L 
Easterday for justice of the peace from said Third district 
which ballots were in all respects legal, and upon each of 
which the name of said M. L. Easterday appears and was 
voted for for said office. 

“6th. That at said election held in said city there were 
37 prohibition ballots cast in said Third district for the 
election of justices of the peace, one of which is hereto at- 
tached marked ‘Exhibit B’ and made a part of this stip- 
ulation, and upon each of which ballots the name of said 
M. L. Easterday appears and was voted for as thereon 
stated. Said 37 ballots were all cast in the Fourth ward 
of said city, which ward comprised a part of said Third 
district. 

“7th. That there were other candidates nominated and 
voted for for justices of the peace in said city at said elec- 
tion, but that fact has no material bearing upon any issue 
involved in this case. 

“8th. That each of paragraphs 1, 2, 3, and 7 are sub- 
ject to objection on the part of the defendant Charles H. 
Foxworthy for incompetency, immateriality, and irrele- 
vancy.” 

The following are copies of the exhibits attached to the 
stipulation : 
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“EXHIBIT A. 
“REPUBLICAN CITY TICKET. 
“For Justice of the Peace of the First district of the city 
of Lincoln, and for the city of Lincoln,” 
“J. H. Brown. 
“For Justice of the Peace of the Second district of the city 
of Lincoln, and for the city of Lincoln, 
“S, T. Cocaran. 
“For Justice of the Peace of the Third district of the city 
of Lincoln, and for the city of Lincoln, 
“Cuas. H. Foxworruy.” 


“Exurit B. 
“FOURTH WARD PROHIBITION TICKET. 


“For Justice of the Peace, 
“S. J. Kent, 
“S. 8. Royce, 
“M. L. EasTerDay.” 


It will be observed that in the prohibition tickets for 
justice of the peace, S. J. Kent, S. 8S. Royce, and M. L. 
Fasterday were voted for on the same ticket for precisely 
the same office and indistinguishably from Easterday. In 
the case of State, ew rel. Easterday, v. Howe, 28 Neb., 
618, it was held that the city of Lincoln was entitled 
to three justices of the peace, one to be elected from each 
of the three districts. Therefore there was but one jus- 
tice of the peace to be elected at the last general state 
’ election for the Third district of said city by the electors of 
said district. It is contended by the defendant that the 
thirty-seven prohibition votes were counted for Easterday 
in violation of section 40 of chapter 26, Compiled Statutes 
which provides that ‘Whenever a ballot shall contain a 
greater number of names for any one office than the num- 
of persons required to fill that office, it shall be deemed 
fraudulent as to the whole of the names for that office, but 
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no further; and shall be endorsed, ‘rejected as to office 
of ” and disposed of as hereinafter directed ; and no 
ballot shall be deemed fraudulent because it contains a less 
number of names than are authorized to be inserted.” 
Without doubt the decisions of all the states having a 
similar statute are to the effect that when a ballot con- 
tains an excess of names for any office it is void as to all 
the names for such office and cannot be counted. (State, ex 
rel. Valentine, v. Griffey, 5 Neb., 161; People v. Seaman, 
5 Denio [N. Y.], 409; People v. Loomis, 8 Wend. [N.Y.], 
396; People v. Cook, 8 N. Y., 67; Newton v. Newell, 26 
Minn., 529; Carpenter v. Ely, 4 Wis., 420; State, ex rel. 
Holden, v. Tierney, 23 Id., 480; Clark v. Robinson, 88 
Ill., 498 ; IKreitz v. Behrensmeyer, 125 Ill., 141.) 

The relator, however, contends that the matter set out 
in paragraphs 1, 2, and 3 of the agreed statement of facts 
takes the prohibition ballots out of the operation of the 
above quoted section. The general rule undoubtedly is 
that extrinsic evidence is competent to show the intent of 
the voter in casting an imperfect ballot. (State, ex rel. 
Valentine, v. Griffey, supra.) While this is true, we know 
of no case which allows such evidence to be used to ex- 
plain a fraudulent ballot. Where there is no statute mak- 
ing fraudulent a ballot containing excessive names, the 
rule seems to be, that where a ballot contains a printed 
name for an office but not erased, and another name is 
written for the same office, to count the written name, as 
it expresses the voter’s intent. But when there exists a 
statute similar to our own, the rule is otherwise. 

The supreme court of Minnesota, in Newton v. Newell, 
26 Minn., 539, says: ‘“ Whenever the fact of the excess of 
names exists, the ballot is, pro tanto,.void, and cannot be 
counted. The statute leaves no room for any speculation 
or conjecture as to the intention of the voter. As respects 
the office thus voted for, the ballot must be rejected. The 
six ballots for sheriff, upon which the name of -either 
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Newell or Wing was printed, but not in any way obliter- 
ated, and the name of Newton written, were, therefore, im- 
properly counted for Newton, and must be deducted from 
his total vote as found by the court.” (Clark v. Robinson, 
88 Ill., 498.) The intention of the voter in the Minne- 
sota case was expressed upon the face of the ballot, in the 
writing of the name of Newton thereon; yet the court in 
that case held that the ballots could not be counted for him, 
on account of an excess of names for the office. If such 
tickets could not be counted for Newton, certainly there is 
less reason for counting the prohibition ballots in this case, 
when the intention of the voter is sought to be established 
by extrinsic evidence. 

Said section 40 was under consideration in State, ex rel. 
Valentine, v. Griffey, supra. There was in that case proof 
that it was generally understood in the then sixth judicial 
district that T. L. Griffey was a candidate for judge of that 
district, and that G. B. Fletcher was a candidate for the 
office of district attorney for the same district. Both names 
appeared upon the same ballot. Judge Ganrr observes in 
that case: “Again, each one of these ballots contains the 
names of tivo persons, and as this is a greater number than 
is required to fill the office, it is fatal to the validity of the 
ballots.” After quoting the section, he continues: “This 
statutory law seems to be conclusive in regard to such a 
ballot. It shal? be deemed fraudulent as to all the names 
on it. The law is mandatory.” 

The relator contends that it is competent to prove that 
Kent and Royce were candidates for the office of justice of 
the peace for the First and Second districts respectively, for 
the purpose of showing that the persons casting these pro- 
hibition tickets intended to vote for justices of the peace 
for those districts. The voters of the Third district could 
not legally vote for any person to fill an office in the other 
districts of the city. The object of the offered testimony 
is to show that the voters intended to cast an illegal ballot. 
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While extrinsic evidence is allowed to explain an imperfect 
designation of an office on a ballot, it should not be re- 
ceived to contradict the intent clearly expressed, or to sup- 
ply an entire omission of the name of the office. The 
designation of the office on these prohibition ballots is per- 
fect. Testimony could not make it plainer. The evi- 
dence offered could but have the effect to supply what 
is claimed as an omission. In other words, to supply the 
words “For justice of the peace, First district,” over the 
name of 8. J. Kent, and the words “For justice of the 
peace, Second district,”’ over the name of 8. S. Royce, we 
are clearly of the opinion that it is not competent to do so. 
The views already expressed necessarily leads to the con- 
clusion that the 37 prohibition ballots cannot be counted 
for Easterday. Deducting them, leaves him 575 legal 
votes. 

It is finally urged by the relator that if the prohibition 
ballots are void, for the same reason the 605 votes cast for 
the defendant Foxworthy are likewise fraudulent. By 
reference to “ Exhibit A” it will be observed that the in- 
tention of the voter is clearly expressed on the face of the 
ballot. . No extrinsic evidence is required to explain or: 
construe them. They contain only the name of Fox- 
worthy for justice of the peace for the Third district. 
There is, therefore, no excess of names. That upon these 
ballots also appears the name of J. H. Brown for justice of 
the peace of the First district and that of S. T. Cochran 
for the Second district certainly does not invalidate the re- 
mainder of the ballot. As to Foxworthy, the ballots were 
legal and were properly counted for him. The defendant, 
therefore, having received a majority of all the legal votes 
cast, was duly elected, 


JUDGMENT ACCORDINGLY. 


Tue other judges concur. 
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StaTE, EX REL. ScHoot District, v. WARREN E, 
Fenton. 


[FILED APR.L 8, 1890.] 


Schools: Licens—E Monry: Distripution. Money received for 
liquor license, issued by a county board, belongs exclusively to 
the support of the comimon schools of the county in which the 
license was issued, and not to the schoo! district in which the 
liquors are sold. 


ORIGINAL application for mandamus, 
George H. Stewart, for relator. 

John B. Anderson, contra. 

Norval, J. 


This is an application for a mandamus to compel the re- 
spondent to pay certain money received by him, as county 
treasurer, for a liquor license issued by the county board 
of Frontier county. The cause is submitted upon the 
written stipulation of the parties that the allegations of the 
petition are true. It alleges: 

“First—That the relator is a duly designated and or- 
ganized school district of Frontier county, and a subdivis- 
ion thereof organized for school purposes. 

“Second—That the defendant is the duly elected, quali- 
fied, and acting treasurer of said Frontier county, Ne- 
braska. 

“Third—That the relator is not a part of or within the 
limits of an incorporated city or village of said county and 
state, and was not within the limits of an incorporated city 
or village on April 19, 1887, and has at no time before 
or since said April 19 been within the limits of an in- 
corporated city or village. 
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“Fourth—That on the 18th day of April, 1887, one U. 
Schlegel, a resident of said Frontier county, Nebraska, 
presented to the board of commissioners of said county, 
then sitting as such, a petition duly and legally signed as 
by law required, praying that a license issue to him to 
vend malt, spirituous, and vinous liquors in Moorfield, 
Frontier county, Nebraska. 

“ Fifth—That Moorfield is not incorporated as a city or 
village under the laws of Nebraska and lies wholly withia 
the subdivision of school district No. 38, the relator herein. 

 Sixth—That on the 19th day of April, 1887, the said 
board of commissioners of said county of Frontier issued 
to the said U. Schlegel a license as provided by chapter 50 
of the Compiled Statutes of Nebraska, and on said day he, 
the said U. Schlegel, paid into the county treasury of said 
Frontier county the sum of $500, the fee fixed and re- 
quired by said board for the license so issued. 

“ Seventh—That said sum of $500 so fixed and paid as 
aforesaid, was, by the county treasurer of said Frontier 
county, made a part of and apptopriated to the common 
school fund of said county. 

“ Kighth—That the relator has demanded that defend- 
ant pay and appropriate said sum of money, so paid as 
aforesaid, to the exclusive use and support of the common 
schools of school district No. 38, and to pay the same to 
the duly elected, qualified, and acting treasurer of this re- 
lator, but said defendant refused and still refuses to so ap- 
propriate and pay said money.” 

It is conceded that the money in controversy was re- 
ceived by the respondent for a liquor license issued under 
the general laws of the state. Its disposal is controlled by 
sec. 5, art. 8, of the constitution, which provides that “all 
fines, penalties, and license moneys arising under the gen- 
eral laws of the state shall belong and be paid over to the 
counties, respectively, where the same may be levied or im- 
posed, and all fines, penalties, and license moneys arising 
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under the rules, by-laws, or ordinance of cities, villages, 
towns, precincts, or other municipal subdivision less than 
a county shall belong and be paid over to the same respect- 
ively. All such fines, penalties, and license moneys shall be 
appropriated exclusively to the use and support of com- 
mon schools in the respective subdivisions where the same 
may accrue.” 

It is evident that the above quoted section appropriates 
the money in dispute to the support of the common schools 
of Frontier county. Money received for liquor license 
issued under the state law does not belong to the school 
district where the business is carried on, but to the use of 
all the schools within the jurisdiction of the body grant- 
ing the license. (State, ex rel. School District of Omaha, v. 
Heins, 14 Neb., 477.) It follows, therefore, that the re- 
spondent was right in appropriating this money to the com- 
‘mon school fund of his county, The writ is therefore 
denied. , 

WRIT DENIED. 


THE other judges concur, 


M. M. Barney v. JosEPpH PINKHAM, 
[FILED APRIL 29, 1890.) 


j, Veterinary Surgeon: ProressionaL SKILL: LIABILITY. A 
veterinary surgeon, in the absence of a special contract, engages 
to use such reasonable skill, diligence, and attention as may be 
ordinarily expected of persons in that profession. He does not 
undertake to use the highest degree of skill, nor an extraordinary 
amount of diligence. In other words, the care and diligence 
required are such as a careful and trustworthy man would be 
expected to exercise. 


Held, That the petition fails to state a 
cause of action. 
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Error to the district court for Kearney county. Tried 
below before GasLin, J. 


L. W. Hague, and Stewart & Rose, for plaintiff in error, 
cited: Nelson v. Harrington, 72 Wis., 591; Leighton v. 
Sargent, 27 N. H., 460; Holtzman v. Hoy, 118 IIl., 534; 
Carpenter v. Blake, 60 Barb. [N. Y.], 488; Oraig v. Cham- 
bers, 17 O, St., 253. 


St. Clair & MePheely, contra, cited: Mayo v. Wright, 29 
N. W. Rep., [Mich.], 832; Patten v. Wiggin, 2 Am. Law 
Reg., 401; Carpenter v. Blake, 75 N. Y., 12; Branner v. 
Stormont, 9 Kan., 55; Cooley, Torts, 650.* 


MaxweE tt, J. 


The defendant in error recovered a judgment against the 
plaintiff in error in the court below and the only question 
presented is, Does the petition state a cause of action? The 
petition is as follows: 


“ JosSEPH PINKHAM } 


v. 

M. M. Barney. 

“ The plaintiff for cause of action against the defendant 
herein says that prior to and until the 27th day of April, 
1888, he, the plaintiff, was the owner of a certain roan 
mare of the value of $200; that on or about the 21st day 
of April, 1888, the said mare became and was sick with 
some disease then unknown to plaintiff in kind and char- 
acter ; that at said date last aforesaid, and long prior thereto, 
the defendant claimed to be and advertised and held him- 
self out to the public to be a veterinary surgeon and asked 
to be employed as such in the treatment of sick and dis- 
eased horses ; that the plaintiff on or about the 22d day of 
April, 1888, employed the defendant to treat and cure the 
said mare aforesaid of said sickness aforesaid for pay; that 
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the defendant, under said employment, and in his profes- 
sional capacity as veterinary, visited said mare a number 
of times, examined her, diagnosed her case, prescribed med- 
icine, gave her medicine, and treated and caused her to be 
treated, under his sole directions and management, until on 
or about the 27th day of April, 1888, when said mare died- 

“Plaintiff alleges that the defendant was and is incom- 
petent to treat sick and diseased horses; that he prescribed, 
and gave, and caused to be given to said mare aforesaid, 
drugs and medicines wholly improper for the cure of and 
treatment of the disease from which the said mare was 
suffering; that he prescribed, and gave, and caused to be 
given to said mare in his said treatment of her aforesaid, 
medicines improper to be given internally for the cure of 
her said disease and medicines of such a nature and such 
large quantities as to cause and which did cause the death 
of said mare, to the damage of this plaintiff in the sum of 
$200.” 

A veterinary surgeon impliedly engages and is bound to 
use in the performance of his duties in his employment 
such reasonable skill, diligence, and attention as may be 
ordinarily expected of persons in that profession. He 
does not contract to use the highest degree of skill nor an 
extraordinary amount of diligence, but to exercise a reason- 
able degree of knowledge, diligence, and attention. (Craig 
v. Chambers, 17 O. St., 253; Nelson v. Harrington, 72 Wis., 
591; Leighton v. Sargent, 27 N. H., 460; Holtzmanv. Hoy, 
118 Ill., 584; Carpenter v. Blake, 60 Barb., 488; JcNev- 
ins v. Lowe, 40 Ill., 209; Wood v. Clapp, 4 Sneed, 65 [S. 
C., 36 Tenn., 65].) 

No doubt an action will lie against a veterinary sergeon 
for gross ignorance and want of skill as well as for negli- 
gence (Seare v. Prentice, 8 Kast, 348) ; but there is no charge 
of this kind unless the word “incompetent” includes such 
charge, which it does not necessarily, as the incompetency 
may arise from physical defects, as impaired vision or other 
like cause. 
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When it is sought to charge one employed in a profes- 
sion requiring skill with ignorance or want of due care, it 
must be done by allegations stating that fact, and it should 
not be left to mere inference to be deduced from the use of 
vague and indefinite terms. 

The implied contract of the plaintiff in error was not 
to cure but to possess and apply in his treatment of the case 
such reasonable skill and diligence as are ordinarily ex- 
ercised in his profession, or, as stated by the supreme court 
of Ohio in Craig v. Chambers, “ By accepting the retainer, 
he bound himself to bring to the performance of his un- 
dertaking a reasonable degree of care and skill, but in the 
absence of a special agreement to do so, he did not under- 
take to perform a cure. Nor can negligence be implied 
from the failure of the defendant to effect a cure. Such 
failure may have arisen from the age and constitution of 
the patient, or from the inherent difficulties growing out of 
the nature of the injury, which may have been such as to 
baffle the highest degree of skill and care.” 

The care and diligence required are such as under the 
circumstances a careful and trustworthy man would be ex- 
pected to exercise. It is evident, therefore, that the peti- 
tion fails to state a cause of action. If the evidence was 
before us and established the liability of the plaintiff in 
error, we would permit an amendment to conform to the 
proof upon the payment of costs, but as we have no means 
of determining what the proof in the case was the judgment 
is reversed and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


23 
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Nesraska & Iowa Insurance Co. v. JENS SEGARD. 
{FILED APRIL 29, 1890.] 


1. Insurance: OVERPAYMENT: RECOVERY: EVIDENCE: REVIEW. 
In an action by an insurance company to recover back money 
paid for losses upon property destroyed, which it was claimed 
had not been covered by the policy, the testimony on that point 
being nearly equally divided and the jury having found for the 
defendant, held, that the verdict would not be set aside as 
being against the weight of evidence. , 


2. An instruction set out in the record, held, not erroneous. 


Error to the district court for Buffalo county. Tried 
below before Hamer, J. 


Scott & Scott for plaintiff in error: 


The instruction is erroneous because it is not based on 
the evidence (Nethardt v. Kilmer, 12 Neb., 38; City of 
Orete v. Childs, 11 Id., 257) ; also, because it raises the issue 
of accord and satisfaction, which was not pleaded. (Boone, 
Code Pleading, sec. 67; Piercy v. Sabin, 10 Cal., 30; 
Berdell ». Bissell, 6 Colo., 162.) 


A, H. Conner, and Stewart & Rose, contra, 
MAXWELL, J. 


This is an action to recover back from the defendant 
certain losses paid the defendant which it is alleged the 
plaintiff did not insure against. On the trial of the cause 
the jury returned a verdict in favor of the defendant, upon 
which judgment was rendered. 

It is alleged in the petition that “on or about the 11th 
day of August, 1886, the plaintiff paid to the defendant 
the sum of $74.55 as a loss on a certain building insured 
by them in favor of the said defendant; that the said 
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building had been prior to that time destroyed by fire; 
and the plaintiff avers that after the payment of the said 
sum as aforesaid it learned that the said building had not 
been destroyed by fire as represented, but was still standing 
and uninjured on the premises of the defendant ; that the 
sid sum of money was procured to be paid by fraudulent 
representation on the part of the defendant and was paid 
by the plaintiff under a mistake of fact, and that it is 
entitled to recover the same from the defendant.” 

To this petition the defendant filed an answev in which 
he alleges ‘‘that on the 11th day of August, 1886, the said 
plaintiff paid to the said defendant the sum of $74.55 as 
loss on a certain granary insured by it in favor of the said 
defendant, after having fully inquired into all the facts 
pertaining to said loss by fire, and after having fully 
inspected the premises so burned and destroyed. The said 
defendant denies that said sum of money was procured to 
be paid the said defendant by fraudulent representations 
on the part of the said defendant, and denies that the same 
was paid by the plaintiff under a mistake of fact, and 
denies that he is entitled to recover the same from the 
defendant, and denies each and every allegation in said 
plaintiff’s petition contained not hereinbefore admitted 
or denied.” 

The testimony as to the insurance and adjustment of the 
loss is very conflicting. The policy of insurance intro- 
duced is as follows: 

“On dwelling house, including foundation, cellar or 
basement walls, $3800. On household furniture therein, 
$ On barn No. 2 (including foundations), $ 
On granary No. 1, $700. On grain in barns, granary, 
cribs, dwelling, or in stacks on farm herein described, 
except on prairie or prairie meadows, $150. On work 
horses and mules (not exceeding $100 on any one animal) 
on the premises, or at large within twenty miles of the 
premises (except in city, town, village, livery, feed, or sale, 
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stable), and against loss by lightning wherever they may 
be, $200? On colts and unbroken horses (not to exceed 
$50 on any one animal) on the premises, and against loss 
by lightning wherever they may be, $100. On cattle (not 
to exceed $30 on any one animal) on the premises, and 
against loss by lightning wherever they may be, $100. 
On hogs (not to exceed $5 on any one animal) on the 
premises, and against loss by lightning wherever they may 
be, $ On sheep (not to exceed $3 on any one animal) 
on the premises, and against loss by lightning wherever 
they may be, $ All situate (except as otherwise 
above provided) on and confined to the premises now 
actually owned and occupied by the insured, to-wit: 80 
acres in sec, 32, tp. 9, range 17, township of Odessa, Co. 
of Buffalo, state of Nebraska.” 

One Wm. C. Campbell, a witness called on behalf of 
the plaintiff, testified as follows: 


Q. Are you acquainted with the defendant, Jens Segard ; 
and ifso, how long? 

A. Iam acquainted with him since the 9th day of Au- 
gust, 1886. 


* ‘ « * * * * 


Q. Now state what exhibits “A” and “B” are, and 
when did you first see them. 

A. They are proof of loss and supplements that were 
made by me in adjusting Mr. Segard’s claimed loss, under 
policy No. 18376 of the plaintiff, the Nebraska & Iowa 
Insurance Company. They were made out by me onthe 
9th day of August, 1886. 

Q. At whose request were they made out ; that is tosay, 
who gave you the facts alleged in the statement “A” and 
“ B ” 9 

A. Mr. Segard, the defendant. 

Q. Where was the property situated that the defendant 
claimed was covered by said policy No. 18376, and claimed 


. 
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by him to have been destroyed and injured by fire, and for 
which he claimed pay from the plaintiff ? 

A. I can give it only as he, Mr. Segard, represented it 
to me, which is section 32, township 9, range 17 west, 
Buffalo county, Nebraska, said to belong to defendant. 

Q. What property did he claim was covered by the 
policy and injured or destroyed by fire for which he 
claimed pay from the plaintiff ? 

A. It was a shed addition onto the barn twelve feet by 
thirty-two feet in dimensions. 

Q. State what knowledge you had of the premises or of 
the property claimed to have been destroyed, or of the de- 
struction or injury of any property of the defendant other 
than what he told you. 

A. The only knowledge I had of it was, one of the agents 
of plaintiff and I were together at Mr. Segard’s place and 
defendant showed us the ashes of the barn; after he 
showed us I sent the agent that was with me back, and 
after that Mr. Segard said that there was the loss, and that 
was what said. policy covered. 

Q. State what you know about relying upon the truth- 
fulness of the representations made by defendant as above 
stated, and what did you do with reference to the claim 
made by the defendant for compensation for alleged loss. 

A. I relied upon what he, defendant, said to me, and 
made out the proofs of loss and recommended the payment 
of the same. 

Q. State what you know about how the defendant was 
paid for said claimed loss. ; 

A. He was paid by a check and his premium note, 

Q. State what you know about the building which he 
claimed to have been destroyed by fire, the ashes of which 
he showed you and for which he was paid as you have above 
stated, not being covered by said policy, and what conver- 
sation you had with the defendant about it after he had re- 
ceived pay. for it; state fully, 


o 


358 NEBRASKA REPORTS. [ Vou. 29 


Neb. & Iowa Ins. Co, v. Segard. 


A. I learned from the agent who wrote the application 
for insurance of the property, J. E. Lawless and C. C. 
Laurie, after the loss had been paid, that another building 
that stood west of the one destroyed, said building being 
22x22 feet, used as a granary, and described as such in the 
original application given by the defendant, was the one 
covered by said policy, and not the building that was 
burned and for which the defendant was paid, I then 
called on Mr. Segard at his place and we had a talk about 
the loss. I wanted and demanded Mr. Segard to refund 
the money received by him and also amount of premium 
note and told him that building destroyed was not the 
building insured and he had misrepresented it to me; he 
said that he would return all the money he had received 
and would also deliver np said policy and cancel the insu- 
rance but would not deliver up the premium note, or pay 
it. I told him the company, plaintiff, would not accept 
that; then he saidif they got anything, they would have to 
sue for it.” 

One D. B. Whelpton also testifies on behalf of the plaint- 
iff: “I am acquainted with the Nebraska and Iowa Insu- 
rance Company five years this month, and first met Jens 
Segard, to my knowledge, in the spring of A. D., 1887. 

Q. Where, and for what purpose, and when, with ref- 
erence to the time he was paid for a loss under policy No. 
18376 of the Nebraska and Jowa Insurance Company ? 

A. At his premises west of Kearney, Nebraska; to the 
best of my recollection it was in April, 1887; it was paid 
for the purpose of having him return the money that was 
paid to him by the Nebraska and Iowa Insurance Com- 
pany, on account of his so claimed loss. 

Q. For whom were you acting in that regard? 

A. For the Nebraska and Iowa Insurance Company, 
plaintiff. 

Q. Did you make any measurements respecting the 
buildings then standing on defendant’s premises? If so, 
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state how many buildings there were, the size of them, the 
direction and distance they were from each other. 

A. I did; I found at that time three buildings, a dwell- 
ing house, a frame barn, and a granary ; I measured at that 
time the granary, which was 22x22; corner post eight feet 
high; built of frame with shingle roof; that was about 200 
feet north and west of his dwelling house; his frame barn 
stood about 125 or 150 feet due east of the granary. 

Q. Which building stood nearest to the highway or 
road ? 

A. The granary ; it stood about ten feet from what ap- 
peared to be the road line. The barn was about 180 feet 
from the road; the house was about 100 feet from the road 
to the best of my recollection. 

Q. Describe the size, as to probable size, whether there 
was any shed to it or not, and how long had it been built. 

A. The barn was about 30x50 feet; there was no shed 
that I remember of. The barn was a frie: shingle roof, 
building; it was built since the fire, I think, on the exact 
location of the old barn, or thereabouts. 

Q. State what you now about his having the old barn 
insured in the American Insurance Company of Chicago, 
and of his receiving pay under his policy from that com- 
pany for the loss of said barn and shed? 

A. At this time when I was at his premises Jens Segard 
informed me that the barn burned was insured in the 
American Insurance Company of Chicago, and that they 
had paid him $250 for his loss. 

Q. What did you say to him about his wrongfully ob- 
taining money from the plaintiff when his policy did not 
cover his loss? 

A. T introduced myself to him and informed him that 
I was a representative of the plaintiff, and was there for 
the purpose of having him refund the amount he had re- 
ceived from plaintiff on that loss by reason of his false 
representations to the company. 
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Q. What representations, if any, did you say he had 
made to the company? 

A. I said to him, you claimed that your granary cov- 
ered by that policy had been burned, but the building cov- 
ered by the policy and described in your application is still 
standing there. 

Q. What did you'say to him, if anything, at that or 
any other time about his false representations to the com- 
pany other than you have above stated? 

A. T said at that time to him, it is clearly evident that 
the building covered by the policy of the plaintiff and on 
which he had insurance as a granary was still standing 
there, and by your false representations to the company 
they have paid you this money, and this they did not 
deny. 

Q. What denial, if any, did he make of these charges 
you made to him? 

A. He made none. 

Q. State what you next said to him. 

A. I said I want this amount of money that the com- 
pany has paid. 

Q. Did he pay you the money or any part thereof? 

A. No, sir. 

Q. What, if anything, did you say to him about having 
offered to pay it back to Mr. Wm. O. Campbell, and what 
was his response to you? 

A. I said to him you offered to pay Mr. W. O. Camp- 
bell, the agent, for the company, this money; he said he 
did offer to do so. IT asked why he wouldn’t do it now; 
he said he had changed his mind. 

The defendant testified in his own behalf in his dite: 
exaniination as follows: 

Q. State if, at the time you insured this granary men- 
tioned in this policy, you informed the agent that you had 
other insurance on this barn. 

* * x. * * * * 
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Q. You may state if you met with a loss by fire of this 
barn; if so, state when, as near as you can, 

A. Yes, sir; July 29. 

Q. State what you did after losing your barn and 
granary. 

* * * * * * * 

A. I went down to see Messrs. Seeley & Caldwell and 
told them. 

Q. Who were Seeley & Caldwell ? 

A. Insurance agents of this company. 

Q. By Mr. Scorn. Did you say that Seeley & Caldwell 
were insurance agents of the Nebraska and Iowa Insurance 
Company at the time you went to see them? 

A. Yes, sir. 

Q. Do you know that they were at that time? 

A. Yes, sir; I notified the company of the loss, 

Q. You say then, under your oath, that you know See- 
ley & Caldwell were the agents of the Nebraska & Iowa 
Insurance Company at the time you went to see them ; 
how do you know this? 

A. [heard through others. 

Q. By Mr Connor: After going to see Messrs. See- 
ley & Caldwell, did anybody come out to your place and 
inspect the premises burned ? 

A. Yes, sir. 

Q. Who came out? 

A. Mr. Campbell. 

Q. Who is Mr. Campbell? 

A. He told me he was inspector for the Nebraska & 
Iowa Insurance Company. 

Q. Is that the same Campbell liege deposition has 
been read here in evidence today ? 

A. Yes, sir. 

Q. State what Mr. Campbell did when he came out 
there. 

A. He came out and looked at the ashes and asked if 
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that was my granary. I told him I did not call it a gran- 
ary, I called it a barn, and that was where I had my grain. 
He asked what that building was over there (referring to 
one closer to the road). I told him it was a blacksmith 
shop and wagon shed and corn crib, He went over and 
looked at it and finally said, “ The corn crib is a granary.” 
I said, “You won’t put a bushel of loose grain in it, there 
are no boards at the sides ;” and then he went over again 
and looked at the ashes ; then he says, “This is no gran- 
ary ; it shows well enough where your granary is and you 
will get your pay for it.” We went down to Kearney 
and was going to—he asked about the other insurance, “If 
the $200 would cover the loss?” I said, “No.” He asked 
how much would. I said, “ Idon’t know what the cost of 
the barn was—what the barn cost me.” I told him what 
the barn cost me; I building it myself a couple of years 
ago; that I had bought and paid for the lumber and that I 
built it myself; that it took me all winter, and I did not 
know just what the barn did cost me. He says, “ Well, 
we will go down and get a carpenter and get him to figure 
what it would cost and say what it could be built for.” 
We had a carpenter figure on it and we could not agree 
about the figures. Mr. Campbell said to him, “I don’t 
believe you know much about it.” We then went to an- 
other carpenter, and, at the time we went to hunt another 
carpenter, he said, ‘I will tell you what I will do, I will 
pay you for the shed and you can draw your $200 from 
the other company—I will pay you for the shed and you 
can draw your $200 from the other company.” * * * 
We went to see another carpenter and figured it up. We 
figured up what the house cost; he made it $274. He 
said, “If you are satisfied with that I will pay you that.” 
That is what we agreed to. 

Q. Did he pay you for the loss of anything else? 

A. Yes, sir; for the loss of the grain. 

Q. What did it all come to? 
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A. Ninety-six dollars. 

Q. By Mr. Scott: At the time this building, or would- 
be granary, was burned, did you have any other building 
besides your house and blacksmith shop ? 

A. No, sir. 

Q. Did you ever keep any grain in this blacksmith’s 
shop or corn crib? 

A. No, sir; no oats or wheat, no loose grain had been 
kept in it; I kept corn in the ear in it, 

Q. By Mr. Connor: You may state, if you remem- 
ber, of ever meeting an insurance agent by the name of 
Douglas Whelpton. 

A. I don’t remember the name, 

Q. Do you remember of any agent coming there to see 
you in regard to paying back the money ? 

A. Yes, sir; he came and represented himself from the 
Nebraska & Jowa Insurance Company. 

Q. State what conversation took place between you at 
that time. 

A. He came and said that I had got that money for a 
loss I did not have, and that I must pay it back. I said 
that I did not; I said that my granary was burned. He 
claimed that the other building out by the road was the 
granary, and I said it was not. We had a few words and 
I got mad and told him to be off the place. 

Q. What was said, if anything, on your part about pay- 
ing back that money ? 

A. I told him I would not pay it back. 

Q. State if you had a conyersation with an agent of the 
company, at any time, where you told them that you would 
pay it back. 
* * * * * * * 

A. Yes, sir, I had ; Mr. Campbell was up there. 

Q. Tell the jury what conversation you had about pay- 
ing it back. 

A. Mr. Campbell came to me, I should think about 
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three months after I got my money, and he told me that I 
got that money under false pre (I can’t pronounce it); 
that I got that money to pay a loss I did not have. I 
told him “I did not.”” We had some words about that ; 
we were talking about it for a while, and finally I said, “If 
that is the way your company does business, then I will 
give you the policy and the money I received back to them, 
and I am done with them.” He said that he did not want 
them; he said he wanted the money for the notes besides 
that, what the notes come to, the premium notes, and I 
said I would not do it. That is about all—I would not 
do it. 

Q. State what was said about the company giving up - 
the premium notes, 

A. The premium notes I had before that time, they 
were already paid. 

Q. State if you had any conversation with any other 
person or persons, agents of the company, about giving up 
this money. , 

A. No, sir. 

Q. You may state if at any time you offered to return 
the money that you had received from the company. 

A. I did. 

Q. Tell the jury how and under what circumstances 
you offered to repay the money. 

A. Mr. Campbell was out and estimated the loss; he 
told me that I got that money under false * * * I 
told him “I did ‘not,” and we had some talk about that. 
After a while I said, “If that is the way the company does 
business, I will give you the policies and the money which 
I received.”” J did not want anything more to do with 
the company. He wanted that money that I received and 
the money for the notes; I mean what the notes come to, 
and I would not do it. 

Q. You may state where the agent was at the time he 
took your policy of insurance’on this barn and granary. 
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A. Up at my place. 

Q. Whereabouts was he; on the ground or in a buggy? 

A. He was sitting in a buggy. 

Q. State if he got out of the buggy at any time to in- 
spect the premises. 

A. No, sir. 

Q. By a Juror: Were these two granaries and a barn 
ever under one roof? 

A. Yes, sir. 

Q. Why was it you put the insurance on the granary as 
a granary and did not increase the insurance on the barn? 

A. I did not want to put insurance on the barn; there 
was insurance on the whole thing. 

Q. You did not understand it was the granary that you 
were insuriug separately ? 

A. I understood I was insuring the whole barn. 

Q. State if anything was said by the gentleman as to 
the barn carrying more insurance, and, if so, state what he 
said, 

A. Yes, sir; he asked me if I had any insurance on the 
barn. I told him, “ Yes, sir, I have $200.” He said, 
“That is not enough; you ought to have some more,” 
That was not on the day when he brought the application, 
it was some time before; he said, “ You ought to have 
some more and when you get reacly to insure your house 
we will put some more on the barn.” 

Q. What was said down there the time when he came to 
insure it; what did he say when he sat in the buggy? 

A. He was sitting in the buggy—he may have been 
there before and got out and talked with me—he asked me 
to insure. Itold him I was not ready. After talking a 
little while, the gentleman called me—called me out and 
had all written out how much he thought it should be and 
how much I wanted, and he said I could just as well in- 
sure that day as any other day. I finally made up my mind. 
* * * T signed the application.’ 
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Q. By a Juror: Did the gentleman refuse to insure 
that other building that you had as a blacksmith shop and 
corn crib? 

A. I never asked him to insure it. 

Q. By Mr. Connor: What was this building that the 
company claims was insured; what was it used for? 

A. It was used as a blacksmith shop, and wagon shed, 
and corn crib. 

Q. State if there was any chimney in that blacksmith 
shop. 

A. No, sir. 

The court gave the following instruction: 

“You will determine whether the plaintiff paid to the 
defendant the money which it Sues to recover under a mis- 
take of fact, because it is not entitled to recover the money 
unless it was so paid. If the agent of the company went 
to the place where the fire occurred and examined the prem- 
ises and was conversant with all the facts in the case and 
nothing was concealed from him, or suppressed, or kept 
back by the defendant, and he was not misinformed or mis- 
led in any way, but, acting with full knowledge of all the 
facts pertaining to the insurance and to the Joss if any, vol- 
untarily paid the defendant or caused the plaintiff to pay 
him, the plaintiff cannot recover. And this is true although 
you may be uncertain as to whether the parties insured the 
granary contained in the barn, or the granary or the corn 
crib attached to the wagon shed and blacksmith shop. If 
the agent who undertook to adjust the alleged loss knew 
there was a controversy concerning the identity of the 
property insured and he agreed with the defendant to pay 
a sum certain in settlement of defendant’s claim, the 
plaintiff cannot recover. At the same time if the plaint- 
iff’s agent was misled or not fully informed concerning the 
property actually insured, and actually burned, and paid 
the money because of the defendant’s misrepresentations or 
because of lack of knowledge, you may then further in- 
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quire, Ist, what property was insured, and, 2d, was the prop- 
erty insured burned; and if no granary contained in the 
barn, or attached to it, was insured, you should find for the 
plaintiff, because such a granary was the only granary 
burned.” 

Exceptions were duly taken to this instruction, and the 
giving of the same is now assigned for error. ‘The court 
had previously instructed the jury as to the rights of the 
respective parties and the instruction in question no doubt 
was correct as applied to the evidence in the case. 

The plaintiff sent its adjuster there to estimate and ad- 
just the loss. He went upon the ground where the loss 
had occurred and, presumably with the policy before him, 
he in effect certified that certain property covered by the 
policy had been destroyed by fire. Unless there was col- 
lusion between the insured and adjuster, which is not 
charged, or a mistake in some important particular, his de- 
cision would be binding on his company. 

In case of fraud or deception by the insured, by reason of 
which the company was compelled to pay for losses which 
it had not insured against, the adjustment would not be 
final, and the action could be maintained, and, the instruc- 
tion in question so informs the jury. There was no error, 
therefore, in giving the same. 

It is apparent that there is no material error in the record 
and the judgment is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 
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E. C. Frncu v. J. W. HArTPENCE. 
(FILED APRIL 29, 1890.] 


Appeal: Not DEFEATED BY REMITTITUR. A brought an action 
in the county court against B to recover twenty dollars, with in- 
terest thereon, for services. The cause was tried to a jury and a 
verdict rendered in his favor for fifteen dollars, and judgment 
entered thereon. A thereupon filed an amended bill of particu- 
lars in which he claimed but nineteen dollars. B appealed from 
the judgment to the district court, where the appeal was dis- 
missed. Held, That the rights of the parties, so far as they re- 
lated to appeal, were to be determined from the amount claimed 
in the bill of particulars on the trial, and that a party, after ver- 
dict aud judgment could not defeat an appeal by then reducing 
the amount of his claim below twenty dollars. - 


Error to the district court for Cedar county. Tried 
below before Norris, J. 


Guy R. Wilbur, and J. C. Robinson, for plaintiff in er- 
ror, cited : Code, sec. 985; Comp. Stats., ch. 20, sec. 26; 
Bode v. Welch, 29 O. St., 19; Harrington v. Heath, 15 O., 
483; Yale v. Edgerton, 11 Minn., 184; Papke v. Papke, 30 
Id., 260; Minneapolis Harvester Works v. Hedges, 11 Neb., 
46; White v. Merriam, 16 Id., 96. 


No appearance for defendant in error. 
MaxwELL, J. 


This action was brought by the defendant in error 
against the plaintiff in error in the county court of Cedar 
county to recover twenty dollars, with interest thereon, for 
services rendered. 

The plaintiff (defendant in error) demanded a jury, and 
on the trial recovered a verdict for fifteen dollars, upon 
which judgment was rendered. He thereupon filed an 
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amended bill of particulars, in which he claimed but nine- 
teen dollars for his services. The plaintiff in error filed 
an undertaking for an appeal, which was duly approved by 
and a transcript filed in the district court. The defendant 
in error thereupon moved to dismiss the appeal “because a 
remittitur was filed in the case in the court where the judg- 
ment was rendered before the appeal bond was approved by 
the court, and before the appeal was taken by the defend- 
ant, reducing the amount claimed by the plaintiff from the 
defendant to nineteen dollars,” etc. The motion was sus- 
tained and the appeal dismissed, and the ruling of the 
court on the motion is the error complained of. 

Sec. 1017 of the Code provides that appeals “shall not. 
be allowed * * * in jury trials where neither party 

‘claims in his bill of particulars a sum exceeding twenty 
dollars.” If, however, the amount claimed exceed twenty 
dollars, be the excess but the smallest sum possible, the 
statute authorizes an appeal. 

In the bill of particulars on which the case was tried the 
plaintiff below claimed twenty dollars and interest. The 
jury found that there was due to him but fifteen dollars, 
and when judgment was rendered on this verdict the plaint- 
iff could not, by reducing the amount of his claim, pre- 
vent an appeal. In other words, the right to appeal 
accrued the instant that judgment was eutered on the ver- 
dict and continued for ten days thereafter, and the plaint- 
iff, by reducing the amount of his demand, could not defeat. 
that right. - 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


Tue other judges concur. 


24 
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DanieL McCiure v. WILLIAM SHELTON. 
[FILED APRIL 29, 1890. ] 


1. Assault and Battery: Evimence: Review. In an action 
for assault and battery, the defense being in effect justification, 
the testimony of witnesses as to the assault and nature of the 
injury was conflicting and wholly irreconcilable, held, that it 
being the province of the jury to reconcile the testimony as far 
as possible, and, where that could not be done, determine from 
the evidence what witnesses should be believed and what dis- 
believed, and it not appearing that the verdict was clearly 
wrong, it would not be disturbed. 


: INSTRUCTIONS set out in the opinion taken together state 
the law correctly. 


Error to the district court for Merrick county. Tried 
below before MaRsHALL, J. 


John Patterson, and John W. Sparks, for plaintiff in 
error, cited: Field, Damages, pp. 476, 483-4; Cooley, 
Torts, pp. 167, 313-14; 2 Greenleaf, Ev., sec. 95; Stetlar 
v. Nellis, 60 Barb. [N. Y.], 525. 


Smith & Cobb, contra, cited : Cooley, Torts, 193-5; Field, 
Damages, 483; osbinder v. Svitka, 16 Neb., 499. 


MaxwELL, J. 


This action was brought by the plaintiff against the 
defendant in the district court of Merrick county to 
recover damages for assault and battery. The answer of 
the defendant is in effect a plea of justification. On the 
trial of the cause the jury returned a verdict for the defend- 
ant, and a motion for a new trial having been overruled, 
judgment was entered on the verdict. 

The testimony tends to show that on the evening of the 
10th of October, 1887, the plaintiff went on horseback 
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‘upon the premises of the defendant; that as soon as the 
defendant met him he ordered him to leave said premises, 
which, as he did not do at once, the defendant, who was 
hauling grain with a team and wagon from a threshing 
machine on his farm, and, as he claims, believing that 
the plaintiff was about to assault him, he, to defend himself, 
stopped his team, got down from the wagon and pulled out 
the iron pin or bolt by which the double-trees were attached 
‘to the wagon and threw it at the plaintiff. The plaintiff, 
either before or immediately after, dismounted from his 
horse, called to a friend near by to hold the horse, and at 
-once entered into a scuffle or fight with the defendant. 
The plaintiff professes to be entirely ignorant as to the 
manner in which the fight originated and how it was 
carried on, and testified in effect that he was severely 
injured in the melee. In regard to the injury, he is cor- 
roborated to a considerable extent by several of his wit- 
nesses. Witnesses on behalf of the defendant, however, 
testify that the injury to the plaintiff was of but a trifling 
-character, 

The plaintiff claims that he was road supervisor and his 
purpose in going on defendant’s farm was to warn him and 
some of the men working around the threshing machine, 
to work on the road next day. He did not make his pur- 
pose known however, but after the difficulty was over, or 
nearly so, he seems to have stated that he was an officer of 
the law, but what officer or the object of the statement does 
not appear. It appears from the evidence that both the 
plaintiff and defendant were residents of Mead precinct, 
in Merrick county; that at the general election in Novem- 
ber, 1886, they had an altercation, in which we are led to 
infer that the plaintiff was the aggressor. This difficulty 
seems to have been the cause of the quarrel in the case at 
bar. 

The evidence is of such character that it was proper for 
a jury to weigh, reconcile the conflicting statements as far 


372 NEBRASKA REPORTS. [ Vor. 29 


McClure v. Shelton. 


as possible, and, if that was impossible, determine from the 
evidence what witnesses were worthy of belief, and it not 
appearing that the verdict is clearly wrong this court can- 
not disturb the verdict. 

The court instructed the jury as follows: 

“The jury are instructed that an assault and battery 
consists in an injury actually done to the person of another 
iu an angry or revengeful, rude, or insolent manner, Any 
unlawful beating of another, however slight, is an assault 
and battery, and the degree of bodily pain and injury, if 
the assault and battery are proved by the evidence, is only 
important as affecting the measure of damages. If the jury 
from the evidence believe that the defendant on or about 
the 18th day of October, 1887, unlawfully struck the 
plaintiff, as alleged in the plaintiff’s petition, without any 
sufficient provocation therefor, as explained in these in- 
structions, and that the plaintiff was injured by such 
striking, and has suffered any damage therefrom, then the 
jury should find for the plaintiff. 

“5th. The jury are instructed that a person in the actual, 
peaceable, and exclusive possession of property has a right 
to guard such possession by using sufficient force, if neces- 
sary, for that purpose. And in this case if the jury, from 
the evidence, believe that at the time of the alleged beating, 
and for some time before that time, the defendant was in 
the actual, peaceable, and exclusive possession of the prem- 
ises upon which the beating and striking took place, and 
that at the time in question the plaintiff was passing over 
said premises, then the defendant had a right to prevent 
the plaintiff from so passing over his premises, by using 
force, and to use so much force as was reasonably necessary 
for that purpose. 

“6th. The jury are instructed that if a person enters 
upon the possession of another, and is requested by the 
party in possession to depart therefrom, and refuses so to 
do, the owner of the premises or party in possession thereof 
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may lawfully eject such person therefrom, provided he uses 
no more force than is reasonably necessary for that pur- 
pose, and if such person resists being so ejected from such 
premises, and strikes at the person who is thus endeavor- 
ing to eject him from his premises, such striking at or 
attempt to strike, if within striking distance, would be 
an assault upon the part of the person so refusing to depart 
from said premises. And in this case, if the jury, from 
the evidence, believe that the plaintiff, at the time and place 
of the alleged beating, was upon the premises of the de- 
fendant, that the defendant ordered or commanded the 
plaintiff to leave said premises, and that the plaintiff re- 
fused to depart therefrom, and thereupon, within striking 
distance, struck or offered: to strike the defendant, then 
such striking or offering to strike would be an assault 
upon the defendant, provided the defendant was then and 
there using only such force as was apparently reasonably 
necessary to eject the plaintiff therefrom. If the plaintiff 
was a road overseer, this would not authorize him to re- 
main, after being ordered off. 

“7th. The jury are instructed that while the law will 
not excuse or justify the use of more force than is rea- 
sonably apparently necessary to eject an intruder upon the 
premises of a person, or that is reasonably necessary in self- 
defense, and to prevent receiving bodily harm, still the law 
does make a reasonable allowance for the infirmity of human 
judgment under the influence of sudden passion or provo- 
cation, and it does not require men to reason with mathe- 
matical exactness the degree of force necessary to eject a 
person or to repel an assault. The jury must determine 
from all the evidence and from all of the facts and cir- 
cumstances proved on the trial, whether he did use more 
force and violence than was apparently reasonably necess- 
ary under the circumstances surrounding this case. 

“8th. The jury are instructed that while the law makes 
a reasonable allowance for the infirmities of human judg- 
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ment under the influence of human passion, and does not 
require men to measure with mathematical precision the 
degree of force necessary to eject a person from the prem- 
ises of another or to repel an assault, still it does require 
all men, under the influence of sudden passion, to exercise 
reasonable discretion and forbearance in the infliction of 
injuries upon the person of another. And in this case, 
though the jury may from the evidence believe that the: 
plaintiff refused to leave and depart from the defendant’s 
premises, when ordered so to do, or that the plaintiff re-. 
sisted or prepared to strike the defendant, when within 
striking distance, still if the jury, from the evidence, 
further believe that in the attempt to eject the plaintiff 
from his premises, or in repelling the attack of the plaintiff 
upon him, the defendant used a degree of force and vio- 
lence towards the plaintiff greater than was apparently and 
reasonably necessary to eject the plaintiff, or to repel such 
attack, and thereby caused unnecessary injury to the plaint- 
iff, then the jury should find for the plaintiff. 

“9th. The jury are instructed that in determining the 
question of the reasonableness of the action or actions of 
the defendant in the premises, they should take into con- 
sideration the excitement of the occasion, if any such is. 
proved by the evidence, the previous violent conduct of 
the plaintiff towards the defendant, if any such is proved ; 
the information of the defendant touching the violent dis- 
position of the plaintiff, if any such is proved, and whether 
the defendant in good faith believed and acted upon such 
information, and, from a full, fair, and candid considera- 
tion of all the evidence and facts and circumstances proved’ 
on the trial, determine whether the defendant acted as a 
reasonable man would under the same circumstances. 

“10th. The jury are instructed that if they, under the 
instructions of the court, from the evidence believe that 
the plaintiff is entitled to recover in this case, then in as- 
‘sessing his damages the jury are at liberty to take into 
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account the character and extent.of the plaintiff’s injuries, 
so far as they have been proven by the evidence, the pain 
and suffering endured by him, if any, in consequence of 
such injury, his loss of time, and the costs of medical at- 
tendance, if such loss of time and costs have been proved, 
and award such damages as the jury may from the evi- 
dence think proper and right, in view of all the facts and 
circumstances proved on the trial. .The jury can only 
allow actual damages by way of compensation, In this 
state damages by way of punishment are not allowed. 

“11th. The jury are instructed that the evidence intro- 
duced in this trial concerning the reports, if any, heard by 
the defendant, touching the violent character of the plaint- 
iff, and the assault, if any, made by the plaintiff upon the 
defendant upon a previous occasiou, is only proper to be 
considered by the jury in determining the question whether 
the defendant struck the plaintiff in the honest belief that 
he was defending himself and the possession of his prop- 
erty against the attack of the plaintiff, or the intrusion of 
the plaintiff upon his premises. The mere fact, if it is 
one, that the plaintiff was a dangerous or violent person, 
would not give the defendant the right to strike the plaint- 
iff without reasonable cause therefor. If, from the evi- 
dence in this case, the jury belicve that the defendant acted 
in defense of the possession of his property or in defense 
of his person, from real and honest convictions as to the 
character of the resistance aud danger, induced by reasen- 
able evidence, although he might be mistaken as to the 
extent of the resistance or of the actual danger, then the 
jury should find for the defendaut, unless they from the 
evidence believe that he used a degree of force or violence 
not necessary for the defense of his person and property, 
as explained in these instructions.” 

The court also gave the following instructions : 

“Ist. At the request of the defendant the jury are in- 
structed as follows: The jury are instructed that a person 
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may with reasonable force defend his premises or property 
as well as his person when invaded, and the fact that an - 
injury is inflicted upon the invading or attacking party, 
will not make the resisting party liable for damages result- 
ing from such injury, if inflicted in the reasonable defense 
of one’s house, lands, or goods, 

«2d. The jury are instructed that if you believe from 
the evidence that the plaintiff came upon the defendant’s 
premises and that the defendant ordered him to depart 
therefrom, which the plaintiff refused to do, then the de- 
fendant had the right in law to use such an amount of 
force as under the circumstances may have been necessary 
to remove him therefrom ; and if you further find that the’ 
plaintiff resisted the defendant in his reasonable efforts to 
remove plaintiff from defendant’s premises, then, in law, 
the plaintiff would be regarded as the aggressor and not 
entitled to recover in this action.” 

The instructions were all duly excepted to and the giv- 
ing of the same is now assigned for error. No particular 
objection in any of the paragraphs has been pointed out, 
and in our view, taken as a whole, they state the law cor- 
rectly. There is no material error in the record and the 
_ judgment is affirmed. 

JUDGMENT AFFIRMED. 


THE other judges concur. 


G. B. Brown Et Au. v. 8. P. GoopyEar. 
[FILED APRIL 29, 1890. ] 


1. Summons: DEFECTIVE SERVICE: OBJECTIONS TOO GENERAL. 
A defendant who appears in a case to object to the jurisdiction 
of the court over him by reason of defective service of summons 
must point out specifically the defects complained of, and an 
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objection ‘‘ that no certified copy of the summons therein has 
been served on the defendant as required by law’’ is too gen- 
eral to be available. (Freeman v. Burks, 16 Neb., 328). 


2. Technical Error: Party ALLEGING, Must Be FREE From. 
A party who alleges error by reason of a technical defect in the 
proceedings must himself be free from a like fault when he in- 
vokes the action of the court to correct the error, 


Error to the district court for Holt county. Tried be- 
low before Norris, J. 


A. M. Uttley, for plaintiffs in error, cited: Brondberg v. 
Babbott, 14 Neb., 517; Freeman v. Burks, 16 Iad., 328; 
Cleghorn v. Waterman, Id., 226. 


G. M. Cleveland, contra, cited: Newlove v. Woodward, 
9 Neb., 502; Crowell v. Galloway, 3 Id., 220; Dunn v. 
Haines, 17 Id., 563. 


MAxweELL, J. 


In July, 1888, the plaintiffs brought an action against 
the defendant in the county court of Holt county, and a 
summons was duly issued in said cause. On the return 
day thereof the defendant appeared and filed a motion as 
follows: “Comes now the defendant and moves the court 
to quash the writ in the above case for the reason that no 
certified copy of the summons therein has been served on 
the defendant as by law required.” This motion was sup- 
ported by the following affidavit; “S. P. Goodyear, of 
lawful age, being first duly sworn, deposes and says that 
he is the defendant in the above entitled action; that the 
copy of summons hereto attached is the only paper of any 
kind that has been served upon him in the above entitled 
action; and further affiant saith not.” No copy of the 
summons is attached to the affidavit, nor have we any means 
of knowing the form of the copy served on the defendant. 

The county court seems to have held that the defendant 
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had made a general appearance and that therefore defects in 
the service were waived. Judgment was thereupon ren- 
dered in favor of the plaintiffs, The case was taken on 
error to the district court, where the judgment was reversed 
and the action dismissed, and this is the error complained of. 
It will be observed that the defendant’s objection is ‘that 
no certified copy of the summons therein has been served 
on the defendant as required by law.” It seems from the 
affidavit in support of the motion that a copy of a sum- 
mons was served upon the defendant, but we are left to 
infer that it was not properly certified. In what respect 
it failed of proper authentication does not appear. The 
objection is technical and the party who makes it must 
himself be free from fault. 

In Freeman v. Burks, 16 Neb., 328, it was held that a 
defendant who appears specially in a case for the purpose 
of objecting to the jurisdiction of the court over his per- 
son must specifically point out the defect which it is claimed 
prevents the court from acquiring jurisdiction. This rule 
is just and we adhere to it. Where general objections are 
not sufficient the party should state in his motion in 
what respect the copy is defective so that the court may see 
that it is material. So far as appears no copy of the sum- 
mons was before the county court, none certainly was be- 
fore the district court, and hence is not preserved in the 
record. It was impossible for the district court, there- 
fore, to pass upon a copy of a summons not before it. 
The motion was too general in its form to justify the court 
in setting aside the summons, and there was not sufficient 
before the district court to justify its action in the premises. 

The judgment of the district court is reversed and that 
of the county court reinstated and the cause remanded for 
further proceedings. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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ANNIE WEIGEL v. City or Hastines. 
[FILED APRIL 29, 1890.] 


Constitutional Law: Act BROADER THAN TITLE: CrTIEs: UN- 
SAFE STREETS. The title of the act of 1883, to provide for the 
organization, government, and powers of cities of the second 
class having more than five thousand inhabitants, is not -broad 
enough to include a provision exempting the city from liabilty 
for injuries to persons or property arising from the neglect of a 
street railway company to keep the street on which it is build- - 
ing its line in a reasonably safe condition. 


Error to the district court for Adams county. Tried 
below before GasLin, J. : 


Capps, McCreary & Stevens, cited, in support of the 
contention that the portion of subdivision 58 which seeks 
to exempt the city from liability is unconstitutional: 
Holmberg v. Hauck, 16 Neb., 337; Boggs v. Washington 
Co., 10 Id., 297; Tecumseh v. Phillips, 5 Id., 305; State 
v. Lancaster Co., 6 Id., 474; Messenger v. State, 25 Id., 
674; White v. City of Lincoln, 5 Id., 516; Ives v. Norris, 
13 Id., 252; City of Lincoln v. Walker, 18 Id., 249; Peo- 
plev. Mahany, 13 Mich., 494; Cooley, Const. Lim., sec. 
144; State, ex rel. Stewart, v. Kinsella, 14 Minn., 524; 
Mewherter v. Price, 11 Ind., 200; Gudev. Mankota, 15 N. 
W. Rep., 175. 


C. J. Dilworth, contra. 


MAXWELL, J. 


This action was brought by the plaintiff against the 
defendant to recover damages for personal injuries sustained 
by her in consequence of the buggy in which she was 
riding being overturned in a street of that city, caused by 
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obstructions in such street. On the trial of the cause the 
jury returned a verdict for the defendant, and a motion for 
a new tral being overruled, judgment was entered on the 
verdict. 

The plaintiff alleges in her petition: ‘“ That on the 24th 
day of June, 1887, and for a long time prior thereto, with 
full knowledge of all the facts that said defendant corpo- 
ration negligently permitted dangerous and unguarded 
excavations to be made and remain, and timbers to be 
strewn npon the streets of said city within the corporate 
. limits thereof, upon St. Joseph avenue and Second street, 
at or near the junction thereof, into which excavation and 
upon said timbers, without any fault or negligence upon 
her part, the wheels of the buggy in which the plaintiff 
was riding (as she had a lawful right to do upon said 
streets) fell, causing her to be violently thrown therefrom 
into said dangerous and unguarded excavations and upon 
said timbers, thereby dislocating one wrist, breaking one 
arm, breaking one toe, inflicting a serious contusion on her 
head, wrenching and straining her back, and otherwise 
bruising and injuring said plaintiff in her body and mind, 
to her damage in the sum of $2,500; that by reason and 
in consequence of the said fall and injuries aforesaid, 
plaintiff was compelled to procure and did procure medical 
and surgical attendance, and in caring and nursing for said 
injuries, for which she was compelled. to pay out and for 
said services the sum of $175.” There are other allega- 
tions to which it is unnecessary to refer. 

The defendant in its answer alleges: “That the only 
excavations existing and the only timbers strewn within 
the corporate limits of said defendant city, upon said St. 
Joseph avenue and Second street, at or near the junction 
thereof, on the 24th day of June, 1887, as alleged in said 
petition, were timbers strewn and excavations made by the 
Hastings Improvement Company, astreet railway company, 
then and heretofore existing under the laws of the state of 
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Nebraska, and theretofore granted a franchise for construct- 
ing and operating a system of street railways in said de- 
fendant city, and on said 24th day of June, 1887, and 
heretofore the owner of a street railway then in process of 
construction, under and by virtue of its franchise as afore- 
said, on St. Joseph avenue and Second street, and at and 
near the junction thereof, in said defendant city, and the 
excavations so made and timbers so strewn, as hereinbefore 
set forth, were upon that portion of said avenue and said 
street where said company had located its track and were 
upon that portion of said streets which said company was 
and is required by the law to keep in repair and safe in 
all respects for the use of the traveling public.” It also 
pleads want of notice and alleges in substance that the 
accident was caused by the fault of the plaintiff, etc. 

There is a reply, to which it is unnecessary to refer. 

On the trial of the cause the court gave the following 
instruction : “ Subdivision 58 of sec. 52, ch. 14, page 218, 
Compiled Statutes of Nebraska, 1887, passed and took effect 
March 30, 1887, reads as follows: ‘ The track of all rail- 
way companies, when located upon the streets and avenues 
of the city, shall be kept in repair and safe in all respects 
for the use of the traveling public, and such companies 
shall be liable for all damages resulting by reason of neg- 
lect to keep such tracks in repair, or for obstructing the 
streets or avenues of such cities. For injuries to persons or 
property arising wholly from the failure of such company 
to keep their tracks in proper repair and free from obstruc- 
tions, such companies shall be liable, and the city shall be 
exempt from liability.’ Under this provision of the stat- 
ute, if you find the injury complained of was occasioned 
wholly by the railroad, provided you find a railroad was 
located by law at the place where the alleged injury oc- 
curred you will find for defendant.” To the giving of the 
same, exceptions were duly taken, and said instruction is 
now assigned for error. 
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In 1883 an act “to provide for the organization, gov- 
ernment, and powers of cities of the second class having more 
than ten thousand inhabitants” was duly passed by the leg - 
islature and became a law. Section 31 of this act provides: 
“The mayor and council shall have the care, supervision 
and control of all public highways, bridges, streets, alleys, 
public squares, and commons within the city, and shall 
cause the same tobe kept open and in repair, and free from 
nuisances. But all public bridges, exceeding sixty feet in 
length, over any stream crossing a state or county high- 
way, shall be constructed and kept in repair by the county.” 

The third subdivision of section 52 authorizes the pas- 
sage of ordinances “To provide for the grading and re- 
pairs of any street, avenue, or alley, and the construction of 
bridges, culverts, and sewers, and shall defray the repairs of 
the same out of the general fund of such city, not exceed- 
ing two mills of the levy for general purposes, but no 
street shall be graded except the same be ordered to be done 
by the affirmative vote of two-thirds of the city council.” 

The 30th subdivision of the same section grants the 
authority “To prevent and remove all encroachments into 
and upon all sidewalks, streets, avenues, alleys, and other 
city property; and to prevent and punish all horse racing, 
fast driving or riding, in the streets, highways, alleys, 
bridges, or places in the city, and all games, practices, or 
amusements therein, likely to result in damage to any 
person or property; to regulate, prevent, and punish the 
riding, driving, or passing of horses, mules, oxen, cattle, 
or other teams, or any vehicle drawn thereby, over, upon, 
or across sidewalks, or along any street of the city ; to reg- 
ulate and prevent the use of streets, sidewalks, and public 
grounds for signs, sign posts, awnings, telegraph, tele- 
phone, or other poles, racks, bulletin boards, and the post- 
ing of handbills and advertisements; to regulate traffic 
and sales upon the streets, sidewalks, and public places ; to 
punish and prohibit cruelty to animals; to regulate and 
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prevent the moving of buildings through or upon the 
streets.” 

The 35th subdivision of the same section grants the 
power “To open, widen, or otherwise improve or va- 
cate any street, avenue, alley, or lane within the limits of 
the city, and also to create, open and improve any new 
street, avenue, alley, or lane; Provided, That all damages 
. sustained by the citizens of the city, or the owners of the 
property therein, shall be ascertained in such manner as 
shall be provided by ordinance ; Provided, further, That 
whenever any street, avenue, alley, or lane shall be vacated 
the same shall revert to the owners of the adjacent real 
estate, one-half on each side thereof.” 

The 58th subdivision of sec. 52, art. 2, ch. 14, Comp. 
Stats., provides that “The city council shall have power to 
open, extend, widen, narrow, grade, curb, gutter, and pave, 
or otherwise improve and keep in good repair, or cause the 
same to be done, in any manner they may deem proper, any 
street, avenue, or alley within the limits of the city, * * 
Provided, also, That all street railway companies now 
existing or hereafter created, in any city governed by this 
act, or that shall hereafter be organized thereunder, shall be 
required to pave or repave between and to one foot beyond 
their outer rails, or in case said railway uses more than one 
track in any street, they shall pave between and to one foot 
beyond their outer rails where such company owns, at their 
own cost. Whenever any street shall be ordered paved or 
repaved by the mayor and city council of such city, such 
paving or repaving shall be done at the same time and shall 
be of the same material and character as the paving or re- 
paving of the street upon which said railway track is lo- 
cated, unless other material be specially ordered by the board 
of public works. Such street railway companies shall be 
required to keep that portion of the street required by them 
to be paved in repair, using for said purpose the same mate- 
rial as the street upon which the track is laid at the point of 
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repair, or such other material as the board of public works 
may require and order upon streets in cities governed by 
the act. As streets are hereafter required to be paved or 
repaved, street railway companies shall be required to lay, 
in the best approved manner, the strap or flat rail. The 
track of all railway companies, when located upon the 
strects or avenues of the city, shall be kept in repair and 
safe in all respects for the use of the traveling public, and 
such companies shall bé liable for all damages resulting by 
reason of neglect to keep such tracks in repair, or for ob- 
structing the streets or avenues of such city, For injuries 
to persons or property arising wholly from the failure of 
such company to keep their tracks in proper repair and 
free from obstructions, such companies shall be liable, and 
the city shall be exempt from liability.” 

The defendant’s attorney claims that this provision 
exempts the city from liability. The plaintiff contends that 
the provision is void, as it is not within the title of the act. 
And this is the principal question for determination. Un- 
der the title of the act in question all matters relating to 
the organization, government, and powers of a city like 
Hastings are proper subjects of legislation. When, how- 
ever, it is sought to include other powers, the title of the 
act must designate the purpose, or the act will be invalid, 
otherwise the constitutional provision would be of no force 
and effect. Thus in Fouworthy v. Hastings, 23 Ncb., 772, 
it was held that a special provision in the act relating to 
cities of the second class limiting the time in which to 
bring an action against the city to six months was not 
within the title of the act and therefore was void; and in 
Touzalin v. Omaha, 25 Neb., 817, it was held that a 
provision in the act relating to cities of the first class, de- 
claring that “no court or judge shall grant any injunction 
to restrain the levy, enforcement, or collection of any 
special tax, or assessment,” etc., was not within the title of 
the act and was void. To the same effect are Holmberg 
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v. Hauck, 16 Neb., 337, 8. C., 20 N. W. R., 279; Tecum- 
seh v, Phillips, 5 Id., 305; White v. Lincoln, 5 Id., 505; 
Ives v. Norris, 13 Id., 252; State v. Lancaster Co., 6 Id., 
474, , 

The legislature has clothed the city of Hastings with 
power over its streets, and the duty devolves upon it to 
keep them ina reasonably safe condition, and it cannot be 
exempted from liability by any section not within the title 
of the act which either from design or otherwise may have 
been inserted in the bill. Whether as between the city 
and street railway company it is valid or not, we need not 
now inquire, but as to third persons, who have sustained 
an injury through the negligence of the city by reason of 
defects in its streets, the provision is void. An important 
provision of this kind should be passed, if at all, in a sepa- 
rate bill, but that question is not before the court. The 
court therefore erred in giving the instruction above set 
out. The judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


J. E. BRENNAN ET AL. v. W. F. Cuarx. 
[FILED APRIL 29, 1890.] 


1. Building Contract: Bonp: PENALTY: LIQUIDATED Dam- 
AGES: DISTINCTION. In construing a contract to determine 
whether or not a provision therein for the payment of a stipu- 
lated sum in case of default by one of the parties is to be con- 
sidered as a penalty or liquidated damages, the court will 
consider the subject-matter, the language employed, and the 
intention of the parties, If the construction is doubtful, the 
agreement will be considered a penalty merely. If damages re- 
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sult from the performance or omission of acts, which damages are 
certain or can be ascertained by evidence, the stipulated sum 
is considered as a penalty; but where the acts or omissions 
occasioning damages are not susceptible of measurement by 
a pecuniary standard, the sum stipulated ordinarily will be 
regarded as liquidated damages. 


2. A provision in a bnilding contract that 
the contractor shall pay a stipulated sum per day after a certain 
date if he failed to complete the building at the time designated 
is in the nature of penalty and not liquidated damages. 

3. SurETIES: DiscHARGE. The sureties on the 


bond of a contract or for the erection of a building are bound 
only in the manner and to the extent provided in the obliga- 
tion. And when the contract provided that the work was to be 
done under the supervision of an architect named, and pay- 
ments to be made only on estimates made by him from time to 
time as the work provressed, and certain payments were made 
without such supervision aud estimates, held, that the sure- 
ties were entitled to a deduction for any injury they may have 
sustained thereby. 


Error to the district court for Douglas county. Tried 
below before DoANE, J. 

F. A. Brogan, M. V. Gannon, and J. L. Kennedy, for 
plaintiffs in error : 


The sum fixed was a penalty (1) because the damages 
could be easily ascertained (1 Sutherland, Damages, 508 ; 
2 Greenleaf, Ev. [14th Ed.], 267 ; Wileus v. Kling, 87 IL, 
107; Noyes v. Phillips, 60 N. Y., 408 ; Dullaghan v. Fitch, 
42, Wis., 679; Watts v. Camors, 115 U.S., 353; Lansing 
v. Dodd, 45 N. J. L., 525 ; Shreve v. Brereton, 51 Pa. St., 
175; Farrar v. Beeman, 63 Tex., 175; Scofield v. Tomp- 
kins, 95 Ill., 190; Savannah & C. R. Co. v. Callahan, 56 
Ga., 331); (2) because the agreement consisted of several 
parts—required the construction of four different houses 
(1 Sutherland, 524-5 ; Cheddeck v. Marsh, 21 N. J. L., 
463 ; Lansing v. Dodd, supra; Higgins v. Weld, 14 Gray 
[Mass.], 165; Kemble v. Farren, 6 Bingham [Eng.], 141 ; 
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In re Newman, 4 Ch. D., 724; Tayloe v. Sandiford, 7 
Wheat. [U. 8.], 13; Hammer v. Brandenbush, 31 Mo., 49; 
Goldsborough v. Baker, 3 Cranch [U. 8. C. C.], 48; 
Nash v. Hermosilla, 9 Cal., 584; Halleck v. Slater, 9 Ia., 
599; Brown v. Bellows, 4 Pick. [Mass.], 178; Trowler v. 
Elder, 77 Til., 452; Niver v. Rassman, 18 Barb. [N. Y.], 
50); (8) because from the terms of the contract it was evi- 
dently so intended by the parties. Plaintiffs in error were 
released from liability as sureties, because of the non-ob- 
servance of the provisions of the contract. (U. S. v. Tillot- 
son, 1 Paine, [U. 8. C. C.] 305; Simonson v. Thori, 31 N. 
W. Rep. [Minn.], 861; Brandt, Sureties, secs. 345, 347, 
361, 370; Parsons, Contracts, ch. VII, note; Miller v. 
Stewart, 9 Wheat. [U. 8.], 680; Mayhew v. Boyd, 5 Md., 
102; Bringham v. Wentworth, 11 Cush. [Mass.], 123; 
Paine v. Jones, 76 N. Y., 274; Evans v. Lawton, 34 
Fed. Rep. [Mo.], 238; Atlunla Nat. Bank v. Douglas, 
51 Ga., 205; Bacon v. Chesney, 1 Starkie [Eng.], 192; 
Hawkins v. Humble, 5 Coldwell [Tenn.], 531; Ryan v. 
Trustees of Shawneetown, 14 Ill., 20; Watriss v. Pierce, 
32 N. H., 560; Judah v. Zimmerman, 22 Ind., 383; 
Bragg v. Shain, 49 Cal., 131; Dundas v. Sterling, 4 Pa. 
St, 73; F.& M. Bank v. Hathaway, 36 Vt., 539; Vose v. 
Florida R. Co., 50 N. Y., 369; Lee v. Highland Bank, 
2 Sandf. (N. Y.], 311; U. S. v. Admins. of Hillegas, 3 
Wash. [C. C.], 70; Weir Plow Company v. Walmsley, 110 
Ind., 242; Taylor v. Johnson, 17 Ga., 521.) The reserve 
portion of the contract price is to be construed as a security. 
(Dullaghan v. Fitch, 42 Wis., 679). 


G. W. Ambrose, and V. O. Strickler, contra: 


The law permits parties in their agreements to fix their 
own terms, conditions, and prices, and the amount esti- 
mated by themselves, with interest thereon, is the rule of 
damages. (Sedgwick, Measure of Damages [8th Ed.], 236; 
Welch v. McDonald, 8 8. E. Rep. [Va.], 711; Doolittle v. 
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McCullough, 12 O. St., 8365; Mansfield v. R. Co., 102 N. Y., 
205.) Where the measure of relief is furnished by the con- 
tract, only its violation need be proved. (Sedgwick, 272; 
Adams Express Co. v. Egbert, 36 Pa. St., 360.) <A definite 
sum fixed by the parties constitutes liquidated damages. 
(Sedgwick, 490 ; Smith v. Whitaker, 23 Ill., 367; Bingham 
v. Richardson, 1 Winston’s Law [N. Car.], 215.) The objec- 
tion of payment by Clark to defendants in error in an 
unauthorized manner was not raised below and cannot be 
set up here. Nothing in the contract obliged Clark to see 
to the distribution of the money. 


MAXWELL, J. 


This action was brought in the district court of Douglas 
county by the defendant in error against the plaintiffs in 
error as surcties on a bond given by J. N. Bennett and 
Chas. R. Boehme as contractors for the erection of certain 
buildings in the city of Omaha. 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the sum of $3,141, upon 
which judgment was rendered. 

It is alleged in the petition that in the fall of 1886, 
Bennett & Boehme entered into a contract with Clark to 
erect for him “a block of four brick buildings on land 
owned by him, known as part of sublot 11 in block 3, 
Capital addition to Omaha,” and for that purpose em- 
ployed one Sidney Smith as an architect to prepare the 
necessary plans and specifications for the erection of said 
buildings ; that “in said contract of agreement it was stipu- 
lated by the party of the first part, the plaintiff, that, in 
consideration of the foregoing covenants and agreementg 
entered into by the parties of the second part, that he, the 
party of the first part, agreed with the party of the second 
part, and said party of the second part performing the cove- 
nants and agreeements on their part, that the party of the 
first part would pay, or cause to be paid, unto the said 
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party of the second part for erecting and completing all 
work in said buildings, except mantels*and furnaces, the 
sum of eleven thousand nine hundred and twenty-eight 
dollars, the same to be paid by installments as the work pro- 
gressed, less the sum of fifteen per cent, which sum was to 
be retained by the said plaintiff until the final completion 
and acceptance of the same; Provided, however, All bills 
for material and labor on such block of buildings has been 
paid for and of all work secured from liens; And further 
provided, That in each of said cases a certificate should be 
obtained, signed by the said architect or superintendent. 
* * * Tt was further agreed that the work done and 
material furnished should be to the entire satisfaction of 
Sidney Smith, architect, who by the terms of said contract 
and agreement was declared to be the superintendent of 
said works.” 

The defects alleged in the petition are as follows: 

“ Plaintiff has expended in the partial completion of 
said building so left as aforesaid uncompleted by said de- 
fendant the sum of $63.80. There is still left work un- 
finished which will cost and be reasonably worth the sum 
of $500. 

“ The plaintiff has paid the said defendants Boehme & 
Bennett the sum of 


Cashiisacsiccccctearidelaibecrendies lam sonbadeanesiont $10581 00 
Has paid for glass and glazing................ceeee 2 25 
For fitting keys in the doors of said houses...... 1 50 
Brin SOCKS og ntc sencaceh Save pweca den seedosanaseates 75 
Bolt on front door .......ccccscccesceseccvsees etre 1 50 
Sand for area of walls.,....... diebdeseteeaecaeaesese 8 10 
Three tron bolts ............scevscecceeceees saveaiedee . 1 60 
Carpenter Work........s0ceseseeeeee Vendiececeecess eos 9 00 
Order to Frank Newland oieeee selicetvewsndiaieebecd 6 60 
Hor labote.c. secweeoscatiaaeecsateebenrieesadedevivets 5 45 
For brick to finish area walls .........scecessseees 13 65 
For bricklayers.........csccseceees iosesesat eserves ois 6 00 
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And that there was a coat of stain work left off 

the entire building, not including the sub- 

basement, 1,792 yards, at 8 cents a yard, 

which sum would be reasonably worth the 

ANOUNE Of ested sce eewesvdcceciesdaadecséscusssease’ $143 36 
There was left off from the entire sub-basement 

painting, 152 yards, which would reasonably 

be worth the sum of..........c.008 Seehhis eofavente 53 20 
Also the fittings of the sash of the windows and 

door casings, the labor of which consumed six 

days, at $8 per diem, which reasonably would 


be: WOrth sicescvsstdeacacecetdcedcesebereesvseessts 18 00 
The material therefor was reasonably worth..... 3 50 
Making a total of..........cscscceceescenes $10859 36” 


And the liens claimed against the buildings are alleged 
to be: 0 
To one McGreer........ccceccescseccecscsccescesases $205 40 


Toone Hlliotic.ascvescvescecedveste weeds sascties sate 883 10 
James Morton & Son.......cscccescsscesscsecesences 892 18 
Newcomb Lumber Co... ...cccseseccscccvesscessers 942 99 
Bi Ry Benson sic sieenees ive iessvsieessevecsniseseaeies . 54 46 
Ransom :&: COs cceseessss seen dees ase elisecdéaasee sus 956 99 
W hitnian st: Ghivcosce. oe lavccaecsectveleseseaenscaesses 115 00 

Total liens ........... eavies weencues sciweteass $3550 12 


There is also a claim of $900 liquidated damages for a 
failure to complete the building on May 1, 1887, the 
allegations being: ‘‘That the said Boehme & Bennett en- 
tered upon the construction of said block of buildings and 
furnished the material therefor so far as the same has been 
completed, but the plaintiff says that said buildings have 
not been completely finished, nor any of them; that many 
portions of the work,-according to the said plans and speci- 
fications, have been left undone; that the said Boehme & 
Bennett abandoned said work and were notified on the 15th 
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day of August, 1887, that the said buildings were incom- 
plete and requiring them to finish them ready for occu- 
pancy under the aforesaid contract and bond, and that the 
plaintiff would becompellcd to finish the same and charge the 
expense thercof towards their contract, price, of which no- 
tice the said Boehme & Bennett have taken but little notice, 
if any, and the buildings at this date are still incomplete 
and unfinished; and that the said block of buildings were 
not finished and ready for occupation on the Ist day of 
May, 1887, as by the terms of said contract provided, and 
such delay was not prevented by accidental fire, or by any 
circumstances over which the parties of the second part had 
or could have had no control, but that on or about the 1st 
day of August, 1887, the plaintiff was enabled to have the 
buildings occupied, in an incomplete and unfinished condi- 
tion, whereby, and under the terms of said contract, the said 
plaintiff has suffered damages in the sum of $900.” 

The sureties in their amended answer admit the execution 
of the bond, but allege, first, a verbal modification of the 
contract. This defense, however, was abandoned on the 
trial, and the jury in effect were so instructed. 

The third defense is “that by the terms of the contract 
set out in plaintiff’s petition it was provided that the 
plaintiff should have the right to retain in his hands all 
moneys due the defendants Boehme & Bennett until all 
liens and claims for work and material were paid and dis- 
charged; that upon the work performed by the said con- 
tractors Boehme & Bennett for the plaintiff a sufficient 
amount of money became due and owing to said contract- 
ors to have paid off and discharged all such liens and 
claims while lie so held the money of said contractors; that 
if any such claims are now valid liens against the plaint- 
iff’s property the same occurred by the fault of the plaintiff 
in paying over the said moneys to the contractors instead 
of retaining the same until such liens were discharged, as in 
said contract provided, whereby these defendants were re- 
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leased from all liability on said bond so far as concerns 
the liens for labor and material.” 

The first question that will be considered is the nature 
of the contract for indemnity in case of failure to com- 
plete the buildings on May 1, 1887. 

The provision in the contract as set out in the petition 
ia as follows: ‘“‘ That if the said work or any part thereof 
should not be finished and completed in the manner here- 
inbefore set forth, and in said contract mentioned, by the 
said party of the second part, that the parties of the second 
part should forfeit the sum of $10 for each and every day 
from and after that time during which the said work 
should remain unfinished and incomplete as aforesaid, to 
be deducted from the sum agreed to be paid by the said 
party of the first part.” So far as appears the buildings 
were nearly complete, so that, according to Clark’s own 
showing, it required but a comparatively small sum to fin- 
ish the buildings as he understood the contract. He was 
authorized in case of a delay by the contractors for three 
days to notify them and in case of their neglect upon such 
notification being made, to employ suitable persons to com- 
plete the contract. He seems to have made no complaint, 
however, until the middle of July. If he was sustaining 
damages by the delay, he had it in his power to reduce such 
damages to the lowest possible limit and it was his duty to 
do so. The provision for $10 per day is to be construed 
with reference to the provision authorizing Clark to finish 
the buildings in case the contractors upon notice failed to do 
so. Wedo not, however, regard the proviso for $10 after the 
time fixed for the completion of the buildings as liquidated 
damages. The terms of the contract do not indicate an 
intention to agree upon $10 per day as the actual amount 
of damages sustained by Clark from the delay in complet- 
ing the building. 

There is a want of harmony in the cases as to the dis- 
tinction between liquidated damages and damages in the 
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nature of a penalty. It is impossible to harmonize the 
decisions upon that question and we are compelled to adopt 
such rule as seems to be just and equitable. 

In deciding this question the courts take into considera- 
ation the subject-matter of the contract, the language 
employed, and the intention of the parties. If the con- 
struction is doubtful, the agreement is considered as a pen- 
alty merely. Ifthe defendant provides for the payment 
of a large sum, on failure to pay a less sum at a particular 
date, the larger sum is merely a penalty, and if damages 
result from the performance or omission of acts which are 
certain or ascertainable by evidence, the stipulated sum is 
considered as a penalty; but where the acts or omissions 
are not susceptible of measurement by a pecuniary stand- 
ard the sum stipulated will ordinarily be regarded as liq- 
uidated damages. (Bagley v. Pedi, 5 Sandf., 192; Cheddick 
v. Marsh, 1 Zabriszkie [N.J.], 463; Chase v. Allen, 13 
Gray, 42; Clement v. Cash, 21 N. Y., 253; Brinkerhoff v. 
Olp, 35 Barb. [N. Y.], 27; Bearden v. Smith, 11 Rich. [S. 
Car. L. R.], 554; Moore v. Platte Co. 8 Mo., *467; Col- 
well v, Lawrence, 38 Barb. [N. Y.], 643; Goldsborough v. 
Baker, 3 Cranch, C. C., 48; Laubenhermer v. Mann, 19 
Wis., *519; Long v. Towl, 42 Mo., 545; Jaquith v. Hud- 
son, 5 Mich., 123; Ricketson v. Richardson, 19 Cal., 330; 
Fisk v. Gray, 11 Allen, 132.) 

In cases where, independently of the agreement, the dam- 
ages would be incapable of being ascertained except by 
conjecture, such damages will be considered as liquidated 
if so designated in the contract ; as, where there was a 
breach of contract tomarry (Lowe v. Peers, 4 Burr., 2225); 
not to practice or do business within certain limits. (Cris- 
dee v. Botton, 3 C. & P., 240; Nobles v. Bates, 7 Cow., 309; 
Smith v. Smith, 4 Wend., 468 ; Streeter v. Rush, 25 Cal., 67; 
Cashing v. Drew, 97 Mass., 445 ; 2 Wait’s Act. & Def., 38.) 

In case of failure to complete certain buildings which 
are intended to be rented, the amount of actual damages 
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ordinarily would be the loss of rent and this is susceptible 
of proof as to the amount of actual loss. Justice there- 
fore will be subserved by treating the stipulation in a con- 
tract as to damages in case of delay as in the nature of a 
penalty, and this defense is available to the contractors as 
well as the sureties, as they join in the petition in error. 

The sureties claim that while the contract provides, and 
the bond was executed upon condition that Sidney Smith, 
the architect, was to have supervision of the work, and 
from time to time make estimates as the work progressed, 
upon which payments were to be made, yet Mr. Clark dis- 
regarded this provision designed for his and their protec- 
tion and paid very large sums to the contractors without 
such supervision and estimates. On cross-examination he 
testifies : 

Q. When did you employ Mr. Smith to become the 
architect of the building? 

A. When he made the plans for me. 

Q. You employed him, then, to become the architect and 
paid him? 

A. Certainly; I didn’t pay him then but have paid him. 

Q. How lately? 

A. I believe it was along in the fall or winter of that 
year some time; he called on me and I paid him. 

Q. Sidney Smith, when they went to work, promptly 
assumed the superintendency of that building? 

A. Not at the beginning. 

Q. When did he commence, in November? 

A. I don’t remember exactly when he began, but he be- 
gan after they had started the brick work. It looked to 
me like they were not doing it as good as it ought to be, 
and I turned it over to him. 

Q. You turned it over to him then? 

A. Yes, sir. 

Q. But there had been $2,600 to $3,000 worth of work 
done before he came to look to it? 
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A. Probably there was. I don’t know the amount of 
work, 

Q. Would you say there was less than $2,600 to $3,000 
worth of work done before Sidney Smith assumed control 
of it? 

A. I wouldn’t say there was, because he always had 
control of it, only he wasn’t called up, there regularly to 
look over the work to see how it was proceeding until a 
little while before. 

Q. Did he call at all before there was $2,600 or $3,000 
worth of work done? 

A. The way the work was done it looked to me like 
they weren’t doing it as goed as they were before. 

Q. Weren’t they working there two months, nearly 
three months, before Mr. Smith assumed any control of it? 

A. No, sir, I think not. 

Q. To the best of your judgment how long were they 
were working there before Mr. Smith assumed control of 
it? 

. Well, possibly a month, 

Not more? ; 

. I wouldn’t say it was more; it might have been less, 
. May have been less? 

. Yes, sir. 

. I will ask you if Mr. Smith assumed any control of 
it until the time that yourself and the contractors got into 
a misunderstanding as to the height of the basement walls? 

A. Oh certainly; I never heard anything about that 
basement wall until he brought me in that bill of extras, 

Q. Never heard anything about it? 

A. No, sir. 

Q,. No conversation about it at all? 

A. No, sir. 

Q. No objection ever made in the presence of Smith or 
any one else? 

A. Not until he brought me in a bill after the work was 


Ororear 
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completed; he said he had a bill of extras, and brought in 
a bill of extra work on the basement walls. 

Q. Isn’t it a matter of fact when he had the basement 
walls up yon contended it should be two feet seven inches 
higher? 

A. No, sir; when I was there it was asked how high 
the basement sliould be, and I told him the plans called for 
two feet six inches below the floor line by the grade. 

Q. The street hadn’t been graded there at all at the time? 

A. No, sir; the street wasn’t graded when we first be- 
gan; they graded the street while the building was in pro- 
cess. 

Q. I ask if it is not true that you contended that they 
should build it two feet seven inches higher than where the 
grade was? : 

A. No, sir; I had a pole set on each corner and graded 
up to the top of these poles; I showed him; he knew. 

. Who did you show? 

A. I showed Mr. Boehme. 

Q. Did you show Mr. Bennett? 
A. Yes, sir. : 
Q. 
? 


© 


There was no difference in opinion between you at 
all 


> 


. No, sir. 

Q. They never said anything about that until they pre- 
sented you with a bill after the building was completed? 

A. Yes, sir. 

Sidney Smith, the architect, testifies : 

Q. You are the same person who designed the plans and 
drawings for the W. F. Clark building, 2205 Douglas 
street? 

A. Yes, sir. 

Q. Do you know the time the building was commenced? 

A. No; I could not tell that from memory. 

Q. Can you place the time? 

A. The date of the contract, I could state from that. 
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Q. Do you remember the time the contract was exe- 
cuted ? 

A. No, sir. 

Q. Were you employed at that time to superintend the 
construction of the building? 

A. No, sir. 

Q. State what your relation to that building was at that 
time. 

A. I was to prepare the plans and specifications and see 
that the contract was completed. The contract was made 
with the contractors. 

Q. What do you mean? 

A. Simply to make the contract with the contractors. 
My duties ended with that. 

Q. Were you afterwards employed to doped the build- 
ing? 

A. No, sir. 

Q. With whom did you make the arrangement that was 
made? 

A. Mr. Clark. 

Q. Under your contract with Mr. Clark in relation to 
that building were you to inspect the building ? 

A. There was a verbal understanding to see that the 
building was completed according to the plans and specifi- 
cations, but at the time the contract was completed I had 
nothing to do with that. , 

Q. When did you first take charge, if you did at all, of 
the building? 

A. It was some two or three months after that. 

Q. Can you fix the date by any memorandum you have? 

A. Not beyond the first estimate. 

Q. When was your first estimate; have you your stubs ? 

A. Yes, sir; January 31st is the first issue of the esti- 
mate. 

Q. Examine this certificate, dated January 31, 1887, in- 
ciuded in Exhibit “B,” and state whether that is the first 
estimate. 
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A. That is the first estimate. 

Q. Was that issued at the time it was dated? 

A. Yes, sir; it corresponds. 

Q. Was that the time you took charge of the superin- 
tendence ? 

A. Just previous to that; possibly it might have been a 
week or ten days. 

Q. State what progress had been made on the building 
when you took charge of it as superintendent. 

A. The walls had got up to the first story joists; part 
of them might have beer just above. 

Q. You mean just above the first floor? 

A. The first floor joists. 

Q. I will ask you if you gave an estimate November 27, 
1886, for $600 ? 

A. No, sir. 

- Q. Did you give any estimate December 11, or about 
that time, for $1,600? 

Q. Did you give any estimate on the 8th of December, 
1887, for $400? 

A. No, sir. : 

‘Q. In an estimate dated January 31 you have an-esti- 
mate to this effect: “Amount previously paid, $2,600.” 
State how you come to in-ert that. 

A. By the agreement between Mr. Clark and Mr. Boehme 
and Mr. Bennett that he had received $2,600, and Mr. 
Clark that he had paid; in order to keep that straight, I 
added $2,600. 

Q. You superintended that from some time in January 
until it was completed ? 

A. Yes, sir. 

Q. What was your duties as superintendent? 

A. To see that the work was carried on according to the 
specifications, 

Q. What were your duties in regard to payments? 

A. Issue estimates and apply them only on estimates, 

This testimony is not denied. 
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The rule is well settled that a surety is bound in the 
manner and to the extent provided in the obligation exe- 
cuted by him and no further. He may stand upon the 
terms of his contract, and if a:‘material variation is made 
therein without his consent he will thereby be discharged. 
(Simonson v. Thori, 31 N. W. Rep., 861; Jiller v. Stewart, 
9 Wheat., 680; Mayhew v. Boyd, 5 Md.,102; Brigham v. 
Wentworth, 11 Cush., 123; Paine v. Jones, 76 N. Y., 
274; Atlanta Nat. Bank v. Douglass, 51 Ga., 205; Ryan v, 
Shawneetown, 14 Ill., 20; Judah v. Zimmerman, 22 Ind., 
388 ; Calvert v. London Dock Co., 2 Keen [Eng.], 638; 
Bragg v. Shain, 49 Cal., 131; Dundas v. Sterling, 4 Pa. 
St., 73; Weir Plow Co.v. Walmsley, 110 Ind., 242; Taylor 
v. Johnson, 17 Ga., 521.) 

The money paid to the contractors without estimates made 
by the architect was unauthorized by the terms of the con- 
tract and the sureties are entitled to a deduction for any 
losses they may have sustained thereby. There is no claim 
in the answer that they were discharged by reason of the 
unauthorized payments made by Clark and that question 
is not in the case. The answer is that they (the pay ments) 
were made in open disregard of the provisions of the con- 
tract. 

If the person for whose benefit the indemnifying bond 
was given disregard the conditions upon which the in- 
demnity rests and waives the safeguards designed for the 
protection of the sureties, he does so at his peril. Mr. 
Clark also did not retain the full fifteen per cent required 
by the contract. This is met by the objection that he paid 
on the estimates of the architect. This would be a valid 
objection if all payments had been made on his estimates, 
but as they were not, the objection fails. 

The judgment of the district court is reversed and the 
cause remanded for further’ proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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XAVIER GUITTARD ET AL., APPELLEES, v. W. F. Ros- 
INSON ET AL., IMPLEADED WITH Kine Bros, AP- 
PELLANTS. 


[FILED APRIL 29, 1890.] 


1. Assignment for Creditors: Omissions. One W. F. R., who 
was engaged in the mercantile business, and being unable to pay 
his debts, promptly assigned his property to J. E. R. and C. C., 
who signed his notes in favor of his creditors for about $3,000. 
The assignment provided that J. E. R. and C. C., jointly with 
a person to be named by the creditors, should ‘‘run and close 
out said store and collect said notes and accounts to the best ad- 
vantage for the benefit of my creditors,’ etc. (naming certain 
persons). The testimony shows that the intention was to in- 
clude all creditors of W. F. R. and the contract was accepted by 
such as were known, but through mistake three were omitted. 
On a petition being filed by one of the omitted creditors for a re- 
ceiver and other relief, and all parties being before the court, 
held, that all creditors, including those omitted in the convey- 
ance of W. F. R. to J. E. R. and C. C., were entitled to be paid 
in equal proportions. 


“2, . The question of the validity of the conveyance does not 
arise in the case. 


Apprat from the district court for Gage county. Tried 
below before Broapy, J. 


W. C. LeHane, for appellants. 


Winter & Kauffman, Hazlet & Bates, R. W. Sabin, A. 
H. Babcock, for appellees, 


MAxweELL, J. 


On the 6th day of February, 1889, Wm. F. Robinson, 
then being engaged in the mercantile business at Barnston, 
in Gage county, and being indebted to various persons and 
firms for goods, and being unable to pay the same, 
promptly executed the following instrument: 
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“Know all men by these presents, that I, Wm. F. 
Robinson, of Barnston, Gage county, Nebraska, for and in 
consideration of the sum of one dollar to me in hand paid, 
the receipt whereof is hereby acknowledged, and the further 
consideration of J. E. Robinson and Charles Cruse have 
this day signed notes with me to secure certain indebt- 
edness which I owe to my creditors to the amount of 
about $3,000 or thereabouts, I do hereby sell, assign, and 
transfer to the said J. E. Robinson and Charles Cruse all 
my right, title, and interest in and to the stock of goods I 
own in my store building in Barnston, Nebraska, and every- 
thing appertaining thereto, including the book accounts that 
I now own of every description, together with all notes and 
money obtained on accounts since February 4, 1889; Pro- 
vided, however, This transfer and sale is made upon the 
following conditions: That I deliver over the possession 
of: said stock, money, notes, and accounts to the said J. E.: 
Robinson and Charles Crnse jointly, with T. J. LeHane, 
or some other man that my creditors may select to run and 
close out said store, collect said notes and accounts to the 
best advantage for the benefit of my creditors to which I 
have given notes this day, to-wit: Paxton & Gallagher ; 
W. V. Morse & Co.; Englehart, Winning & Co.; Perry 
Hutchinson; Z. T. Lindsay ; Weaver, Jones & Co.; P. 
Anderson ; Consolidated Tank Line Co.; Herman Bros. ; 
C. M. Leighton; Geist & Lubig; The Smith, Frazier 
Boot and Shoe Co.; Steele & Walker; Bush, Simmons & 
Co.; Donald Bros. ; Hingston, Peake & Co.; with the 
further proviso that as fast as said stock, accounts, and 
notes are reduced to money the same is to be placed in the 
Bank of Barnston to the credit of Robinson & Cruse, 
trustees for creditors, as above set forth, at the end of each 
day’s sales or collections, to be held in such bank for the 
period of not to exceed thirty days, as the creditors may 
call for the same; And provided further, That said money, 
the proceeds of said sales and collections, shall be applied. 

26 
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on the indebtedness of above named creditors pro rata, 
whether said indebtedness is due or not, and in case no 
other day is fixed by the ercditors on which said money is 
+o be applied on said notes, it shall be the 1st day of each 
month, commencing with March 1, 1889, I further au- 
thorize said Robinson & Cruse to conduct the business in 
their own name and to make such purchases of staple 
articles in their own name as may be necessary to keep the 
stock up so as to sell the rest of the stock. And I further 
stipulate that I, this day, make a deed of my lot and store 
building to said Robinson & Cruse, and by them held in 
trust for creditors, as in the case of the personal property 
aforesaid ; And provided further, That such necessary run- 
ning expenses required in the running of said business as 
aforesaid, shall be paid out of the proceeds of the sale, 
including clerk hire. 

“Witness my hand this 6th day of February, A. D. 
1889, W. F. Rosiyson. 

“Tn presence of 

“R. W. Sasin.” 


This was duly acknowledged and the persons named in 
the instrument, in name at least, took possession. The tes- 
timony shows that the design of all the parties to the con- 
tract was to include all the creditors of Wm. F. Robinson, 
and the attorneys for the creditors, so far as they are named 
in the instrument and were known, accepted the conditions 
named. Mr. Robinson’s books, however, do not seem to 
have been kept fully posted and it was soon afterwards 
discovered that debts due the plaintiffs Raymond Bros. 
and King Bros. had been omitted. The person placed by 
the creditors in the store testifies that W. F. Rebinson was 
lefts in possession of the store and that he (Robinson) kept 
no account of the sales made from day to day, and hence 
that he could not do so. 

The plaintiffs filed their petition setting up the above 
and other facts and asking for a receiver and other relief, 
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whereupon a receiver was appointed and gave a bond, which 
was duly approved. 

On the trial of the cause the court rendered a decree 
as follows: “And now, on this 25th day of July, A. D. 
1889, this cause came on for hearing on the petition of 
plaintiffs, the answer and cross-petition of the defendants, 
and the replies to said answers, and on consideration whereof 
the court finds generally for the plaintiffs; that the trus- 
tees J. E. Robinson and Charles Cruse, in the trust con- 
tract referred to in the petition, have a vested interest in 
the execution of the said trust upon a good consideration ; 
that George R. Scott, the receiver heretofore appointed in 
this case, should execute said trust contract in the stead of 
‘said trustees, and that if there are any assets remaining after 
carrying out the conditions of said trust deed, that he should 
apply the same in payment of the plaintiffs’ judgment, and 
if anything then remain he apply the same in satisfaction 
of the garnishments against him of the defendants King 
Bros, and Raymond Bros. & Co.; and the court further finds 
that the said receiver should pay first out of the assets in 
his hands the costs of this action ; to all of which findings the 
defendants Raymond Bros. & Co. and King Bros, except. 

‘Tt is therefore ordered and decreed by the court that 
George R. Scott, the receiver heretofore appointed in this 
case, execute and carry out the trust contract entered 
into between the defendants W. F. Robinson, J. E. Rob- 
inson, and Charles Cruse, mentioned in plaintiffs’ petition, 
and that if there are any assets remaining in his hands 
after carrying out the provisions of said trust contract, that 
he apply the same in payment of plaintiffs’ judgment, and 
that if anything then remain that he apply such balance 
in satisfaction of the garnishments to King Bros, and 
Raymond Bros. & Co., against him. That the receiver 
pay first out of the assets in his hand the costs of this ac- 
tion, taxed at $ a 

The only question presented is as to the distribution of 
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the proceeds of the sales. The sale of the goods by W. 
F. Robinson to J. E. Robinson and Charles Cruse would 
have been of questionable validity if attacked by the cred- 
itors, but they having accepted its benefits, the question of 
fraud does not arise in the case. 

The sale is clearly shown to have been for the benefit of 
all creditors and, so far as appears, no debt is entitled to 
preference over another. An equal distribution will there- 
fore be made as to all. 

The proceeds of the sale will therefore be applied in 
equal proportions upon all the debts of said W. F. Robin- 
son, including those in favor of the plaintiffs Raymond 
Bros. & Co. and King Bros., and as thus modified the 
judgment is affirmed. 


° 
JUDGMENT ACCORDINGLY. 


THE other judges concur. 


A. B. SyMNS ET AL, APPELLANTS, v. Hannan Noxon 
ET AL., APPELLEES. 


[FILED APRIL 29, 1890.] 


Foreclosure: DECREE: MopIFICATION WIrHoUT Notice. A de- 
cree foreclosing a mortgage on real estate was rendered Febru- 
ary 4, 1886. Two orders of sale were issued under this decree 
and a return made, property not sold for want of bidders. In 
June, 1887, a petition to modify the decree was duly filed and 
an order made modifying the decree by including property not 
described in the original decree. No notice of the latter peti- 
tion was given to the adverse party. A sale of the property de- 
scribed in the latter decree was thereupon had. On a motion 
being made to set aside the sale because 2 sale under the modi- 
fied decree was unauthorized, held, that the modified decree, 
so far as it changed the original, wasa nullity and the sale there- 
under must be set aside. 
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Appeau from the district court for Gage county. Heard 
below before Broapy, J. 


A, H. Babcock, for appellant, cited as to the want of 
of notice: Code, secs. 602-4; Pringle v. Dunn, 39 Wis., 
435; Williams v. Williams, 13 N. W. Rep. [Wis.], 274; 
Hettrick v. Wilson, 12 O. St., 136 ; Wright v. Sweet, 10 Neb., 
192; Brown v. Edgerton, 14 Id., 454, 


R. S. Bibb, contra. 


Maxwett, J. 


On the 4th day of February, 1886, a decree of foreclos- 
ure and sale was rendered in favor of the plaintiffs in the 
district court of Gage county as follows: 

“Said cause coming on to be heard for final decree upon 
the pleadings and evidence of the parties plaintiff and de- 
fendant, the court finds that there is due plaintiffs from de- 
fendant Hannali Noxon the sum of $603, and that the 
same is the first lien on said real estate mentioned in plaint- 
iffs’ petition, to-wit, lot 7, in block 9, in the town of 
Adams, Gage county, Nebraska, according to the recorded 
plat thereof. The court further finds that there is due 
Tootle, Hosea & Co. $956, which is a second lien on said 
property still in the name of Hannah Noxon only after 
her said deed of general warranty to the defendant Adams 
Lodge No. 106, Independent Order of Odd Fellows, dated 
June 5, 1884, of that part of said premises described as 
follows, to-wit: commencing at a point 404 feet north of 
the S. W. corner of lot No. 7 of block 9, and from this 
point 364 feet north, thence 204 feet east, thence 364 feet 
south, thence west to the place of beginning, and that the 
judgment of Tootle, Hosea & Co. and that the mortgage 
of M. E. Smith & Co. are not liens on the interest of said 
Adams Lodge No. 106, Independent Order of Odd Fel- 


lows.” 
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On the 10th day of June, 1887; a petition for a further 
order of said court was filed therein as follows: 

“Plaintiff further alleges that on, to-wit, the 21st day 
of June, A. D. 1886, an order of sale was issued out of 
said district court upon said decree by the clerk thereof to 
the sheriff of Gage county, Nebraska, conimanding him to 
sell the premises as directed in said decree according to law ; 
and plaintiff alleges that, as commanded in said order of 
sale and provided for in said decree, the sheriff of Gage 
county twice proceeded to appraise and advertise said prem- 
ises for sale, but that on account of said sale being after 
the warranty deed made by Hannah Noxon to the said 
Adams Lodge No. 106, Independent Order of Odd Fel- 
lows, as provided in said decree, no sale of the property 
could be made on the day of sale, as no one would bid on 
the property subject to said conveyance or on the portion 
remaining after said deed of warranty. 

“ Wherefore the plaintiff prays this court for a further 
order founded upon said decree directing the sale of the 
whole of the said mortgaged premises to satisfy the judg- 
ment recited in said decree, to-wit, the judgment, $603, 
rendered in favor of the plaintiff and against the defend- 
ant Hannah: Noxon.” 

No notice, so far as the record discloses, was given of 
this petition, and withont such notice the decree was modi- 
fied as prayed. An order of sale was thereupon issued 
and the property sold under the modified decree. A motion 
was thereupon filed by Shaw to set aside the sale for 
various causes, among which is the following: Because no 
notice was served upon the defendant of the application to 
modify the decree. This objection is sustained by the rec- 
ord, and is sufficient to require the setting aside of the 
modified decree and the sale thereunder. After a final de- 
cree is rendered in a case, a change or modification, even if 
made at the same term, must be upon notice to the adverse 
party. This is necessary to protect the rights of all the 
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parties to the action. After the expiration of the term at 
which a judgment is rendered, the discretion of the court. 
over its own judgments ceases and thereafter must be “gov- 
erned by fixed principles of law.” (Smith v. Pinney, 2 Neb., 
145; Huntington v. Finch, 3 O. St., 445; Taylor v. Fitch, 12 
Id.,169; Wise v. Frey, 9 Neb., 217; Hansen v. Bergquist, 
9 Id., 277; Volland v. Wilcox, 17 Id., 46.) 

No notice having been given of the pendency of the 
petition to modify the decree, the order modifying the same 
is a nullity, and the sale thereunder must be set aside. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Henrico W. Buck v. Davenport SAvines Bank. 
[FILED APRIL 29, 1890.] 


1. Negotiable Instruments: INDORSEMENT WITH ENLARGED 
LIABILITY. A writing on the back of a negotiable promissory 
note, “ Demand, notice, and protest waived and payment guar- 


anteed,’’ signed by the payee of the note, is an indorsement with 
enlarged liability. 


2. Chattel Mortgages: DESCRIPTION oF PROPERTY. A descrip- 
tion in a chattel mortgage, ‘‘95 head of steers ove year old this 
spring, marked as follows: Right ear cropped and notch cut out - 
of the under side of the left, being the said cattle I have this 
day purchased of Welcome Mowry, being all the cattle I have 
now thus marked. Said cattle are to be kept in Seward Co., 
Neb., except during the herding season, in which they are to be 
kept in Butler Co., Nebraska,” is sufficient. 


A description of property in a chattel mortgage 
which will enable a third person, aided by inquiries which the. 
instrument itself suggests to identify the property, ordinarily will 
be sufficient. : 
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Error to the district court for Seward county. Tried 
below before Norvat, J. 


G. M. Lambertson, and R. P. Anderson, for plaintiff in 
error: 


The guaranty was not an indorsement, as that term is used 
in the law merchant. (Trust Co. v. Natl Bank, 101 U.S., 
68 ; Snevily v. Ekel,1 Watts & 8. [Pa.], 203; Lamourieux 
v. Hewitt, 5 Wend. [N. Y.], 307; Miller v. Gaston, 2 Hill 
{N. Y.], 188.) The description in the chattel mortgage 
was insufficient. (Price v. McComas, 21 Neb., 195; Grimes 
v. Cannell, 23 Id., 187; Leighton v. Stewart, 19 Id., 546 ; 
Jaffrey v. Brown, 29 Fed. Rep., 476; Cole v. Kerr, 19 
Neb., 553; Ormsby v. Nolan, 28 N. W. Rep. [Ia.], 569; 
Smith v. McLean, 24 Ja., 331; Ivans v. Hines, 45 Id., 73; 
Muir v. Blake, 57 Id., 665; Hayes v. Wilcox, 61 Id., 732; 
Everett v. Brown, 20 N. W. Rep. [Ta.], 743; Barr v. Can- 
non, 28 N. W. Rep. [Ta.], 413; Caldwell v. Trowbridge, 26 
N. W. Rep. [Ta.], 159 ; Barrett v. Fisch, 41 N. W. Rep. 
{Ia.], 310; Kellogg v. Anderson, 41 N. W. Rep. [Minn.], 
1045 ; Tabor v. Sampson, 4 Pac. Rep. [Colo.], 45; Kelley 
v. Reid, 57 Miss., 89; Stonebraker v. Ford, 81 Mo., 532; 
Golden v. Cockril, 1 Kan., 259.) 


BR. 8. Norval, contra: 


The description in the mortgage was sufficient to afford 
constructive notice. (Wiley v. Shars, 21 Neb.,712; Kenyon 
v. Framel, 28 N. W. Rep. [Ia.], 37; Me Vay v. English, 1 
Pac. Rep. [Kan.], 795 ; Knapp v. Deitz, 64 Wis., 31.) Cases. 
cited by plaintiff in error on this point are not applicable. 
In none of them wasa mortgage held void which contained 
a description as full as in this case, or where the mortgagor 
owned no other property of the same description. As to 
the guaranty: State Nat'l Bank v, Haylen, 14 Neb., 480; 
Heard v. Dubuque Co. Bank, 8 Id., 10. 
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In May, 1887, one Welcome Mowry sold and delivered 
to Thomas J. Johnson, a resident of Seward county, ninety- 
five head of yearling steers for the sum of $1,591.25, 
taking his negotiable note therefor due in one year with 
interest at ten per cent. To secure the payment of this 
note Johnson executed and delivered to Mowry a chattel 
mortgage upon the steers so sold; the description thereof 
in the mortgage being “ninety-five head of steers one year 
old this spring, marked as follows: Right ear cropped and 
notch cut out of the under side of the left, being the said 
cattle I have this day purchased of Welcome Mowry, 
being all of the cattle I have-now thus marked. Said cat- 
tle are to be kept in Seward county, Nebraska, except 
during the herding season, in which they are to be kept in 
Butler county, Nebraska.” This mortgage was duly filed 
for record in Seward county on June 4, 1887. In Octo- 
ber, of the same year, Johnson sold said cattle to certain 
parties named Spelts and Nye for the sum of $450. The 
latter parties sold a portion of the cattle to the plaintiff 
in error. 

In June, 1887, Mowry sold and indorsed the note in 
controversy and transferred the same to the defendant in 
error, the indorsement being as follows: “Demand, notice, 
and protest waived and payment guaranteed. Welcome 
Mowry.” The note not being paid, the bank brought an 
action of replevin against the plaintiff in error and others 
holding the stock, and on the trial recovered judgment for 
the possession thereof and for damages. 

Two questions are presented by record: First, Is the 
writing on the back of the note an indorsement or merely 
a guaranty? In Heard v. Dubuque, etc., Bank, 8 Neb., 10, 
the writing on the back of the note was as follows: “For 
value received I hereby guarantee payment of the within 
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note and waive presentation, protest, and notice.” This 
was held to be an indorsement with an enlarged liability. 
(State National Bank v. Haylen, 14 Neb., 480.) The writ- 
ing on the back of the note in question therefore was a 
valid indorsement with an enlarged liability. 

In Wiley v. Shars, 21 Neb., 712, the property mortgaged 
was described as “ 23 head of horses andmules, * * * 
all situated on their range on the South Loup river, 
* * * above described, are now in their (the mort- 
gagors’) possession and are owned by them.” The testi- 
mony showed that the range in question was situated in 
Buffalo county and the description was held sufficient. 

In Knapp v. Deitz, 24 N. W. Rep. [Wis.], 471, the descrip- 
tion was “41 Berkshire hogs and 65 grain sacks,” The 
testimony tended to show that the mortgage covered all the 
hogs possessed by the mortgagor and the court held that the 
description was sufficient. Lyon J., says (page 472): “We 
apprehend the property might be found and identified 
without much difficulty if a little diligence were used in 
that direction.” 

In Kenyon v. Framel, 28 N. W. Rep. [Ta.]}, 37, a descrip- 
tion “50 head of steers about (20) months old, now owned 
by me and in my possession on my farm in Independence 
township, Jasper county, Jowa,” was held to sufficiently 
identify the property. Seevers J., says “There is no un- 
certainty in the mortgage, or if there is, there is a sufficient 
description of the property to enable an honest inquirer to . 
identify it. (Smith v. McLean, 24 Ia., 322.)” 

In Hurt v. Redd, 64 Ala., 85, the description “14 head of 
mules now on my plantation in Russell county,” was held 
to be good; and a description “ one black mule about eight 
years old” was held by the same court not void, (Con- 
nally v. Spragins, 66 Ala., 258 ; seealso Harding v, Coburn, 
12 Met., 333; Russell v. Winne, 87 N. Y., 591; Ellis v. 
Martin, 60 Ala., 394; Seay v. McCormick, 68 Id., 549; 
‘Burditt v. Hunt, 25 Me., 419; Newell v. Warner, 44 Barb, 


Vou. 29] JANUARY TERM, 1890. 411 
Spelts v. Savings Bank. 


[N. Y.,] 258; Harris v. Kennedy, 48 Wis., 500 ; Eddy v. 
Caldwell, 7 Minn., 225; Burns v. Harris, 66 Ind., 536; 
3 Am. & English Encyclopedia of Law, 180.) 

The description of property in a chattel mortgage will 
as a rule be held sufficient where it will enable a third 
party, aided by inquiries which the instrument itself sug- 
gests, to identify the property. (Jones on Chattel Mortgages, 
sec. 54 and cases cited.) 

It is very clear that the mortgage in question was suffi- 
cient to impart notice to any honest inquirer after the facts. 
The judgment, therefore, is right and is affirmed, 


JUDGMENT AFFIRMED. 
Coss, Cu. J., concurs. 


Norvat, J., having heard the case below, did not sit. 


JOSEPH SPELTS v. DAVENPORT Savines Bank. 
[FILED APRIL 29, 1890.] 


Error to the district court for Seward county. Tried 
below before Norvat, J. 


G. M. Lambertson, and R. P, Anderson, for plaintiff in 
error. 


RB. 8. Norval, contra, 
MaxwELu, J. 


The questions in this case are substantially the same as 
in the case of Buck v. The Davenport Savings Bank, just 
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decided, and the same decision will be rendered. The 
judgment of the district court is affirmed. 


JUDGMENT AFFIRMED, 


Coss, Cu. J., concurs. 


Norvat, J., having heard the case below, did not sit. 


STATE, EX REL, LANCASTER County, Vv. C., B. & Q. R. 
Co. 


[FILED APRIL 29, 1890.] 


1. Railroads: Highway CrossINGs: CONSTITUTIONAL Law. 
The act of March 31, 1887, requiring railroad corporations to 
construct and keep in repair suitable crossings where railroads 
cross public highways, is constitutional. 


: COMPANY Must MAINTAIN. Under that act it 
is the duty of a railroad company to make and keep in repair 
suitable crossings with approaches, notwithstanding the high- 
way was laid out after the railroad was built. The public 
authorities are required to build that part of the highway 
within the right of way which they would have been required 
to make had the railroad not been constructed. 


3. 


: THE BOARD OF TRANSPORTATION has jurisdic- 
tion to hear complaints and make orders in regard to the con- 
struction and repairing of such crossings, Its orders in that 
regard may be enforced by mandamus. 


OriGtNaL application for mandamus. 
R. D. Stearns, Wm. Leese, Attorney General, and O. P. 


Mason, for relator: 


An act requiring railroads to maintain sultable crossings 
fa]ls within the general police power of thé state. (Thorpe 
v. Rutland R. Co, 27 Vt., 140; Boston & JL R. Co. v. 
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Com’rs, 79 Me., 386; People v. R. Co., 70 N. Y., 569.) 
In general, such maintenance is the duty of a railroad com- 
pany whenever its line intersects a public highway, whether 
the latter be opened before or after the road is in operation. 
(People v. R. Co., 67 Ill., 118; Farley v. R. Co., 42 Ia, 
234; Paducah & E.R. Co. v. Commonwealth, 80 Ky., 147 
[10 Am. & Eng. R. R. Cases, 318]; Ferguson v. Virginia 
& T. R. Co, 13 Nev., 184; Pittsburg, ete, R. Co. v. 
Dunn, 56 Pa. St., 280; Buchner v. Chicago, ete.,-R. Co., 
60 Wis., 264 [14 Am. & Eng. R. R. Cases, 447]; 10 At- 
lantic Rep., 113 [main case]; Louisville, etc., R. Co. v. 
Smith, 91 Ind., 119; Pittsburgh & C. R. Co. v. Common: 
wealth, 101 Pa. St., 192.) This duty includes the main- 
tenance of approaches (10 Am. & Eng. R. R. Cases, 332, 
note; Maltby v. Chicago & Western [Mich.], 108; 13 Am. 
& Eng. R. R. Cases, 606); and may be enforced by man- 
damus (People v. R. Co., supra; Altorney General v. 
Great Northern R. Co., 4 Deg. & S. [Eng.], 75; Paducah 
& E. R. Co, v. Commonwealth, supra). 


T. M. Marquett, contra: 


Under authorities holding the most extreme doctrine, the 
company can only be required to place its road-bed in read- 
iness for the crossing; it cannot be compelled to build and 
maintain such crossing. (People v. R. Co., 13 Am. & Eng, 
R. R. Cases, 611; 52 Mich., 279; Shields v. Ohio, 95 U. 
S., 324; Chicago, ec., R. Co. v. Lake, 71 Ill., 338; and the 
cases cited by the relator.) The company can no more be 
charged with the expense of a crossing than a private 
owner could be. (Little Miami R. Co. v. Dayton, 23 O. St., 
516; R.Co. v. R.Co., 13 How. [U.S.], 13; Old Colony, ete., 
R. Co. v. Plymouth Co., 14 Gray [Mass.], 160; Boston & 
M. R.Co. v. Middlesex, 1 Allen [Mass.], 328; C., ete., R.Co. 
v. Lake, 71 Tll., 338; Mills, Eminent Domain, 45; Glover 
v. Powell, 10 N. J. Eq., 211; Northern R. Co. v. Concord 
R, Co., 27 N. H., 183.) The statute is unconstitutional (1) 
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in taking railroad property without due compensation ; (2) 
in imposing on the company a special assessment whiere 
there are no corresponding benefits. (Ii. Cent. R. Co. v. 
Bloomington, 76 Tl., 447; O.,cte., R. Co. v. Lackey, 78 Id., 
55; Pumpelly v. Green Bay Co., 13 Wall. [U. S.J, 177; 
Hanscom v. Omaha, 11 Neb., 37.) It violates the four- 
teenth amendment to the federal constitution, in taking 
the burden from the public and placing it on the company. 
(Santa Clara County v. R. Co., 118 U.S., 394.) Man- 
damus is not the proper remedy because (1) had the legisla- 
ture so intended it would have specified it in the act (Al- 
bertson v. State, 9 Neb., 429; R. Co. v. Com’rs, 31 O. St., 
398); (2) the writ will not be allowed where there is a 
remedy in the ordinary course of law. (High, Ext. Rem. 
[2d Ed.], sec. 5; State v. BR. Co., 36 O. St., 441). 


Norvat, J. 


This isan original application for mandamus to com- 
pel the respondent to construct a crossing where its road 
eresses public highway No. 1119 of Lancaster county. 
The petition contains two counts. The first alleges “that 
the relator, the plaintiff, is the county of Lancaster, duly 
organized under the laws of the state of Nebraska. 

“The defendant, the Chicago, Burlington & Quincy 
Railroad Company, commonly known as the Burlington & 
Missouri Railroad Company in Nebraska, is a corporation 
duly organized under and by virtue of the laws of the state 
of Nebraska, and is authorized to do business and is doing 
business in this state as a railroad company and a common 
carrier, That said railroad company is the present owner 
and operator of the Chicago, Burlington & Quincy rail- 
road, and that said road crosses a public highway in the 
county of Lancaster, and state of Nebraska, known as 
road No, 1119, said public highway being laid out as a 
short connection between two duly laid out and traveled 
public highways and as being on a section line, and that the 
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Chicago, Burlington & Quincy railroad track crosses said 
public highway along said section line between the north- 
east quarter of section No. 34 and the southeast quarter of 
section No. 27, town 10, range 6, in Lancaster county, Ne- 
braska, and is in road district No. 2, Garfield precinct, in 
said county, and that said crossing is near the center of 
said quarter sections 34 and 27 aforesaid. 

“That on or about the 17th day of September, 1888, 
the Chicago, Burlington & Quincy Railroad Company was 
duly notified, as the owner and operator of the Chicago, 
Burlington & Quincy road, as aforesaid, by one A. M. 
Trimble, then and now the supervisor of said road district 
No. 2 aforesaid, to construct, make, and put in said cross- 
ing within its right of way, and over and across its said 
right of way, said highway No. 1119 being in said road 
district No. 2 as aforesaid, and being under the supervision 
and charge aforesaid of said supervisor. A copy of said 
notice is hereto attached and marked Exhibit ‘A’ and made 
a part hereof.” 

The plaintiff further alleges “that said Chicago, Bur- 
lington & Quincy Railroad Company has not made a 
crossing of any kind at the point hereinbefore described, 
where the said Chicago, Burlington and Quincy railroad 
crosses said public road or highway No. 1119; that no 
grading, ditching, bridging, or other work of any kind 
has been done within the right of way of said railroad 
company as required by law; that said road No. 1119 is 
wholly useless to the public as a highway for the purposes 
of travel because of the refusal and neglect of said Chi- 
cago, Burlington & Quincy Railroad Company to comply 
with the requirements of the law and said notice served 
upon it as aforesaid by said road overseer, A. M. Trimble. 

“That road No. 1119 is a connection between the ‘A’ 
street highway, which has been a public highway since Oc- 
tober 4, 1887, and road No. 433, which was duly laid out 
as a public highway in the month of July, A. D. 1871, 
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and has been traveled and used as a highway ever since; 
that road No. 1119, connecting the above described high- 
ways as aforesaid, is only one-half mile long, and is upon 
the section line between sections 34 and 27, and is much 
needed by a large commercial and busy community who 
have no good road facilities for getting in and ont of Lin- 
coln without great inconvenience, delay, and expense. 

“A large and costly bridge has been constructed by the 
county commissioners of Lancaster county across Salt creek, 
and other bridges.acrss branches of said stream have also 
been constructed near the point and on the highway leading 
to the crossing of the said defendant’s railroad, which said 
bridges are wholly useless and the work done wholly use- 
less, unless said railroad crossing be put in as requested.” 

The second count of the petition alleges that the relator 
on November 15, 1889, filed a complaint before the state 
board of transportation of the state of Nebraska against 
the respondent, containing the same allegations as the first 
count of the petition above set forth; that the defendant 
filed its answer to said complaint with the board of trans- 
portation ; a trial was had before said board upon the is- 
sues joined, and findings were made against the company 
and it was ordered to put in the crossing where said high- 
way crosses its road within sixty days after the service 
of the order upon the respondent, and that the order of 
the board of transportation was served on July 26, 1889, 
upon G. W. Holdrege, the general manager of the com- 
pany. 

The respondent demurs to the petition in this cause, and 
assigns the following grounds of demurrer ; 

1. That this court has no jurisdiction of the subject- 
matter of the action. 

2. That said board of transportation had no jurisdiction 
to make the findings, and this court has no jurisdiction to 
enforce the findings of that body ina suit of this kind. 

3. That the petition does not state facts sufficient to con- 
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stitute a cause of action in favor of the relator and against 
this respondent. 

The respondent claims that as the highway was laid out 
after the construction of the railroad, it is not the duty 
of the company to put in the crossing; in other words, a 
railroad company is only required to construct highway 
crossings at places where public roads were established 
prior to the building of the railroad. 

Section 1 of an act entitled “An act to compel railroad 
corporations and others to make and keep in repair cross- 
ings,” which took effect March 31, 1887, provides that 
“Any railroad corporation, canal company, mill owner, or 
any person or persons who now own, or may hereafter own, 
or operate any railroad, canal, or ditch that crosses any 
public or private road shall make and keep in good repair 
good and sufficient crossings on all such roads, including 
all the grading, bridges, ditches, and culverts that may be 
necessary within their right of way.” Section 2 provides 
that when the corporation has failed to comply with section 
1 the road supervisor shall give thirty days’ notice in 
writing where the crossing is required. Section 3 provides 
that if the corporation shall neglect for sixty days from 
the giving of the notice to make the crossing, suit may be 
brought to compel it to do so. 

Tt cannot be doubted that said section 1 makes it the 
duty of railroad companies to make and keep in repair all 
crossings at public highways. The respondent insists that 
the act is unconstitutional, as it imposes a burden on the 
corporation that did not exist when it was incorporated. 
Under the genéral police power of the state, the legisla- 
ture has authority to place new and additional burdens 
upon corporations, when such burdens are for the safety 
of the people and for the public good, although the power 
to do so may not be reserved in the charter. This right 
has been so frequently recognized by the courts that it can 
no longer well be questioned. The only difficulty is de- 

27 


418 * NEBRASKA REPORTS. [ Vou. 29 


State, ex rel. Lancaster Co, v. C., B. & Q. R. Co. 


termining whether the new burden or restriction is really 
for the public safety. Of course, under the guise of the 
police power, property of corporations or individuals can- 
not be confiscated. If the requirements of section 1 of 
the act quoted were designed for the protection of lives and 
property, then it was within the scope of proper legislation. 
It is of vital importance to those traveling by rail or 
upon a public road that the crossings should be properly 
constructed and kept in good order. These crossings re- 
quire attention the same as other portions of the track, and 
are liable to constantly get out of repair. The section men 
in the employ of the railroad are daily passing over the 
track and would soon discover a defect in the crossing and 
remedy it. Not so with the road supervisor; he seldom 
- sees the crossing. The company by laying its ties and 
rails and making its grade renders a crossing necessary, 
and it is not unreasonable to place the burden on the one 
making it necessary. The interests of the public, as well 
as that of the railroad company, require that the latter 
should have exclusive control of the crossings. If inex- 
perienced road supervisors were required to construct and 
keep in repair these crossings great loss of life and prop. 
erty would likely result from the negligent construction of 
or the failure to keep in good order the crossings. The 
purpose of the legislature in placing this burden upon the 
railroad corporation was to secure the safety of the public 
travel and transportation. 

It has been frequently decided by the courts that under 
the police power the legislature may compel existing rail- 
road corporations to fence their tracks and put in cattle 
guards. ( Wilder v. Maine Central R. R. Co., 65 Me., 332; 
Thorpe v. Rutland R. R. Co., 27 Vt., 140.) By a parity 
of reason the law-making power may make it the duty of 
railroad companies to construct and keep in repair high- 
way crossings, notwithstanding the railroad was built be- 
fore the enactment of the law. Such a burden is not in 
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violation of the constitutional provision requiring that taxes 
shall be equal. Similar Jaws have been held constitutional. 
(Boston & M. R. R. Co. v. County Commissioners, 79 Me., 
386 ; People v. Boston & A. R. BR. Co., 70 N. Y., 569.) 
The. supreme court of JHinois, in fC BR. 'R. Co. v. Bison 
ington, 76 Ill., 451, declare a similar law unconstitutional. 

We do not mean to be understood as deciding that it is 
the duty of a railroad corporation to construct and keep in 
repair all highways laid on or across its right of way. 
What we hold is that it must construct suitable crossings 
in that part of the highway within the right of way 
made necessary by the building of the railread, and keep 
the same in repair. If the railroad track is laid above the 
natural surface of the ground where the highway crosses 
it, the crossing would include suitable approaches. If the 
track is below the natural surface of the ground, the cross- 
ing would include whatever is necessary to make a reason- 

ably safe way for persons traveling the highway to cross 
the railroad. 

It cannot be said that the public good requires that the 
burden should be upon the railroad company to construct 
the remainder of the public highway within the right of 
way. No serious consequences would likely result from 
requiring the public authorities to construct the highway 
after the crossings and approaches are putin. We think 
that it is the duty of the public authorities to construct 
and keep in repair all the highway within the right of 
way which they would have been required to build had 
the railroad not been constructed. (People v. L. S. & M. 
S. Ry. Co., 52 Mich., 277.) 

The relator also urges that it is entitled to compensation 

- for the laying of a highway across its right of way. See. 
16 of chap. 78 of Compiled Statutes requires that claims 
for damages, by reason of the location of highways, be 
filed with the county clerk within a specified time. This 
section applies to all claims for damages. If the respond- 


420 NEBRASKA REPORTS. [ VoL. 29 
Cheney y. Buckmaster, 


ent failed to present its claim it is waived. Its right to 
compensation cannot be litigated in this case. 

It is urged that the plaintiff has mistaken its remedy , 
that under sec. 3 of the said act of March 31, 1887, the 
relator had an adequate*remedy at law. We think that 
the remedy provided by that section is merely cumulative, 
and does not affect the right to enforce the obligation by 
mandamus. (State v. Stearns, 11 Neb., 104; People v. C. 
& A. R. KR. Co., 67 Ill., 118; People v.D. & C. R. RB. Co., 
58 N. Y., 152; People v. N.Y.C. & H.R. R.Co., 74 
Td., 302.) 

The board of transportation has jurisdiction to hear 
complaints and make orders in regard to the construction 
and repair of crossings where railroads intersect public 
highways. The authority is clearly conferred by sec. 2 of 
the act creating that board. The action of that tribunal 
must be obtained in order that this court may take cogni- 
zance of the case. (Siate vx. C, St. P, M&O. BR, 19 
Neb., 476. 

We are of the opinion that the petition is sufficient. 
The demurrer is therefore overruled. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


G. E. CuEenry ET AL. v. T. J. BUCKMASTER ET AL. 
[FILED APRIL 29, 1890.] 


Appeal: County JuDGE: FAILURE TO PREPARE TRANSCRIPT. 
On September 4, 1888, judgment was rendered against the 
plaintiffs in error in the county court of K. county, and four 
days later they filed au appeal bond and demanded of the 
county judge a transcript, for the purpose of taking an appeal. 
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Through the neglect of the county judge the transcript was not 
prepared until October 11, and on the same day it was filed in 
the district court and the appeal docketed. The appellants made 
a showing of diligence, and that the delay in taking the appeal 
was caused solely by the failure of the judge to make the tran- 
script at the proper time. On motion of the appellees the 
appeal was dismissed. Held, Error. 


Error to the district court for Knox county. Tried 
below before Powers, J. 


J. H. Berryman, for plaintiffs in error, cited: Rich v. 
Stretch, 4 Neb., 186; Roesink v. Barnett, 8 Id., 146; 
Clark v. Strong, 14 Id., 231; Dobson v. Dobson, 7 Id., 
296; Smiley v. Sampson, 1 Id., 88; BR. V. R. Co. v. Me- 
Pherson, 12 Id., 480; Curran v. Wilcow, 10 Id., 449; 
Steele v. Haynes, 20 Id., 316; U. P. R. Co. v. Marston, 22 
Id., 721; Slaven v, Hellman, 24 Id., 646; Gifford v. R. V. 
& K. R.Co., 20 Id., 543; Parker v. Kuhn, 19 Id., 396; 
Louderback v. Boyd, 1 Ashmead [Pa.], 380; Lyttle v. 
Arkansas, 12 Ark., 9 [S. C., 9 How. (U. S.), 333]. 


Fred J. Fox, contra, cited: Roesink v. Barnett, Clark v. 
Strong, Dobson v. Dobson, R. V. RB. Co. v. MePherson, U. 
P. BR. Co. v. Marston, Slaven v. Hellman, and Gifford v. 
RV. & K. BR. Co, supra, and Monell v. Terwilliger, 8 
Neb., 360. 


Norvat, J. 


On the 4th day of September, 1888, the defendants in 
error recovered a judgment against the plaintiffs in error 
in the county court of Knox county for $258.50 and costs 
taxed at $98.90. On September 8, 1888, an appeal bond 
was filed, which was duly approved. On the 11th day of 
October following, a transcript of the judgment was filed 
in the office of the clerk of the district court of said county. 
At the March, 1889, term of the court, on motion of the 
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appellees, the appeal was dismissed, on the ground that the 
transcript was not filed within thirty days after the rendi- 
tion of the judgment. The motion to dismiss the appeal 
was opposed by the affidavits of James A. Cooley, the 
county judge, before whom the cause was tried, and J. H. 
Berryman, the attorney for the appellants. 

The affidavit of James A. Cooley states: “I am the iden- 
tical James A. Cooley before whom said action was tried 
to a jury, I acting in the capacity of county judge, in 
which case verdict was rendered and was filed on the 4th 
day of September, 1888. At the time of the filing of the 
appeal undertaking in said cause, the defendants, by J. H. 
Berryman, their attorney, demanded of me a transcript of 
the judgment docket of said case, and that I would have 
complied with said demand within thirty days from the 
date of said judgment was it not for the fact that I under- 
stood, until after the expiration of thirty days from the date 
of said judgment, that I had until the second day of the 
next term of the district court for said county in which to 
make out said transcript.” 

J. H. Berryman deposes in his affidavit: “That he is 
one of the attorneys for the defendants in the above en- 
titled action ; that as such attorney for and in behalf of 
all of said defendants, this deponent, on the 6th day of 
September, 1888, deposited in the post office at Creighton, 
in said county, securely sealed and with postage thereon 
duly prepaid, an envelope containing an appeal bond duly 
addressed to Hon. James A. Cooley, judge of said county, at 
Niobrara, Knox county, Nebraska, in the sum of $716.80, 
with a letter demanding that the same be filed in his office, 
and approved, and that he make a transcript of his docket 
in said cause within thirty days from the date of the rendi- 
tion of said judgment, which was on the 4th day of Sep- 
tember, 1888; that deponent, as such attorney, demanded 
of the said county judge a transcript of said judgment, for 
the purpose of filing the same in the office of the clerk of 
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the district court of said county; all of which was done in 
good faith, and in order to obtain a trial thereof on its mer- 
its, and not for the purpose of delay.” 

The motion to dismiss the appeal was sustained and the 
appeal dismissed. It is undisputed that the attorney for 
appellants, by letter on the fourth day after the trial, re- 
quested the county judge to make a certified copy of the judg- 
ment for the purpose of taking an appeal. He had a right 
to expect that the request would be complied with in ample 
time. From the date of the certificate attached to the 
transcript it appears that it was not made out until Octo- 
ber 11, 1888, and on the same day it was filed with the 
clerk of the district court. While the appeal was not per- 
fected within thirty days, as required by the statute, it is 
certain that the failure to do so was not on account of the 
carelessness or negligence of the appellants or their attor- 
ney, but the neglect of the county judge. While the law 
requires a suitor to be diligent in perfecting his appeal, 
yet if, without any fault on his part he is prevented from 
doing so on account of the failure of the proper officer to 
make out the transcript, he will not be deprived of his 
right of appeal. (Dobson v. Dobson, 7 Neb., 296 ; Republi- 
can Valley R. R. Co. v. McPherson, 12 Id., 480.) 

The case of U. P. RB. R. Co. v. Marston, 22 Neb., 721, 
and Gifford v. R. V.& K. R. BR. Co., 20 Id., 588, cited by 
the defendants in error, are clearly distinguishable from the 
case before us. In each of these cases the appellants con- 
stituted the connty judge as agent to file the transcript in 
the district court when made out. It was correctly held in 
the above cases that the filing of the transcript was no part 
of the official duties of the magistrate and that the failure 
of the officer in that regard would not excuse the parties 
for such neglect. 

In the case we are considering it does not appear that 
the judge was to file the transcript. The fact that the 
fees were not tendered in this case for the making of the 
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transcript is immaterial, as that was not the cause of the 
delay. Had the fees been demanded and not paid it would 
have been different. We are of the opinion that the dis- 
trict court erred in dismissing the appeal. Its judgment 
is therefore reversed the appeal is reinstated, and the cause 
remanded for further proceedings according to law. 


JUDGMENT ACCORDINGLY. 


TuE other judges concur. 


Harris Turrie v. M. H. WItson. 
[FILED APRIL 29, 1890.] 


1. Justice of the Peace: Docker Enrrigs: CLERICAL MIs- 
TAKE Not REVERSIBLE Error. Where a justice of the peace 
in a case tried before him to a jury enters judgment on the ver- 
dict actually returned for the amount therein stated, it will not 
be reversed because of a clerical error in transcribing the verdict 
in his docket. 


In a cause pending before a justice of 
the peace, by agreement of parties on May 18, the trial was con- 
tinued to May 25, and a jury was selected to appear on the 
latter date. Without any further date being noted on the 
docket, the entry shows that the parties and jurors appeared, 
cause tried, verdict rendered, and judgment entered thereon. 
Held, Sufficient to show that the trial was had on the date to 
which the case was last adjourned, 


Error to the district court for Red Willow county. Tried 
below before CocHRAN, J. 


J. N. Lucas, for plaintiff in error, filed no brief. 


R. M. Snavely, contra, cited: Dye v. Russell, 24 Neb., 
829-831, and cases; Village of Ponca v. Crawford, 18 Id., 
551; Gibson v. Sullivan, Id., 558; Scovern v. State, 6 Ohio 
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St., 288; Reynolds v. Executors, ete., 5 Ohio, 171-2; May 
v. State, 14 Id., 467-8. 


Norval, J. 


The defendant in error brought suit before a justice of 
the peace on an itemized account, claiming that there was a 
balance due him thereon of $85.22. The defendant in that 
court, Harris Tuttle, filed a set-off amounting to $109.25. 
A trial was had to a jury and the following verdict was re- 
turned : 

“We, the jury, duly impaneled and sworn in the above 
entitled cause, do find that there is due from the defendant 
to the plaintiff upon the cause of action set forth in his bill 
of particulars the sum of seventy-eight (dollars) and sev- 
enty-two cents, and we further find that there is due from 
the plaintiff to the defendant upon his set-off the sum of 
seventy dollars and seventy cents; we further find that 
there is due the plaintiff from the defendant a balance 
amounting to the sum of eight dollars and two cents, which 
we assess to the plaintiff as the amount of his recovery. 

“ABRAM HAMMOND, Foreman.” 


Judgment was thereupon rendered on the verdict in favor 
of the plaintiff for the sum of $8.02, and the defendant 
prosecuted a petition in error to the district court, assign- 
ing the following errors: 

1, The record does not show the date of said trial or 
when said pretended judgment was rendered. 

2. That the verdict is not sustained by the findings of 
fact. 

3. That the judgment is not sustained by the findings of 
fact. 

4, The court erred in pretending to correct the records 
of said case eight days after a transcript was ordered and 
then afterwards in changing his docket entry of said case 
to make it as originally recorded. 
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5. That the record makes no mention of motions or or- 
ders made during said trial and is informal, irregular, and 
insufficient in law and unintelligible in fact. 

The district court affirmed the judgment of the justice. 
The same errors are assigned in this court as in the court 
below. 

Sufficient appears from the justice’s transcript to show | 
that the trial was had and verdict returned on May 25, 
1887. Several adjournments were had and on May 18 the 
following entry was made: “Cause continued to May 25, 
1887, at 10 o’clock A.M. by consent of parties. Defend- 
ant demandsa jury. Jury selected as follows: T. H. Fow- 
ler, Abram Hammond, John Crawly, F. Bushow, E. 
Green, and F. P. Laverick. Summons issued and deliv- 
ered to R. A. Green, constable, requiring said jury to ap- 
pear May 25, 1887, at 10 o’clock A. M., to which time I 
adjourned the trial.” 

Without any further adjournments being noted the rec- 
ord discloses that the parties and the above named jurors 
appeared, trial was had, and “the jury having heard the 
testimony and the argument of counsel on the same day 
agreed upon and returned the following verdict,” which is 
copied into the docket, and judgment immediately follows 
the verdict. The parties having consented to a continu- 
ance to May 25, the jury being summoned to appear on 
that date, and the parties and jury having appeared, the 
presumption is that the trial was had on the date to which 
the cause was last adjourned. 

We will pass the second assignment of error with the 
suggestion that the verdict of the jury is the findings of 
fact. 

It is next urged that the judgment is not sustained by 
the findings of fact. This objection is doubtless based upon 
the fact that the justice made a clerical error in entering 
the verdict upon his docket. It will be observed that the 
jury found the amount due the plaintiff upon his bill of 
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particulars, the amount due the defendant upon his set-off, 
and then assessed the amount of the plaintiff’s recovery. 
The justice in copying the verdict entered $70.72 instead of 
$78.02 as the amount due from the defendant on the plaint- 
iff’s cause of action. This error is not sufficient grounds 
for reversing the judgment. It clearly appeared from the 
original verdict, a copy of which is in the record, that 
$78.02 was the true sum returned by the jury, and deduct- 
ing the amount assessed as the defendant’s set-off, left the 
sum of $8.02 as the amount of plaintiff’s recovery. The 
judgment was entered upon the real verdict and for the 
correct amount. The defendant was not in the least preju- 
diced by the error in transcribing the verdict upon the 
docket. There is nothing in the record before us io show 
that the justice ever made any changes in his docket en- 
tries of the cause. As to the last assignment of error will 
say that numerous motions and orders are noted on the 
transcript, and our attention has not been called to any 
omissions in that regard. The judgment as rendered is in 
the usual form, and the entire proceedings before the justice 
are intelligible and easily understood. The judgment of 
the district court was clearly right and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


I, OBERFELDER &-Co. v. D. C. KAVANAUGH., 
[FILED APRIL 29, 1890.] 


1. Bills of Exceptions: Omissions oF EVIDENCE: JuDGE’S 
CERTIFICATE NoT ConcLusIvE. The certificate of the trial 
judge attached to a bill of exceptions, to the effect that it contains 
all the evidence used on the trial, will not be taken as conclusive, 
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where it appears on the face of the bill that material evidence 
has been omitted. (M. P. R. R. Co. v. Hays. 15 Neb., 224.) 


2. Husband and Wife: Joint Busingss: PROPERTY : OWNER- 
SHIP: PRESUMPTION. In this state a married woman may own 
property and carry on trade or business on her sole and separate 
account, and there is no presumption of law that personal prop- 
erty in the possession of the wife while living with her husband 
belongs to the husband. 


: : EsTOpPEL. A husband and wife 
were in charge of a millinery store in the city of C. The plaint- 
iffs sold goods on credit to the wife on the representations of the 
husband that she was the owner of the business. L., 8. & Co. 
and R., T., W. & Co., not knowing of said representations, or 
that the wife claimed to own the business, sold on time goods to 
the husband, which went into the store. Afterwards, the hus- 
band absconded and the wite gave the plaintiffs a chattel mort- 
gage ou the stock to secure the balance of their claim, and the 
mortgagee took possession thereunder. L., 8S. & Co. and R., T., 
W. & Co. shortly afterwards attached the goods as the property 
of the husband. Held, In an action by the mortgagee against 
the sheriff for conversion, that the representations of the husband 
made to the plaintiff do not estop the officer from showing that 
the husband was the owner of the property when the mortgage 
was given. 


4, Amended Pleadings: Costs. The taxation of costs, as terms 
for filing amended pleadings, rests in the discretion of the trial 
court, 


Error to the district court for Platte county. Tried 
below before Post, J. 


W. A. McAllister, Sullivan & Reeder, and 8.8. McAllister, 
for plaintiffs in error, cited: Severance v. Melick, 15 Neb., 
614; Oberfelder v. Kavanaugh, 21 Id., 483 [S. C., 32 N. 
W. Rep., 295] ; Strong v. Strong, 5 N. E. Rep.[N. Y.], 799; 
Lebby v. Ahrens, 28. E. Rep. [S. Car.], 387; 1 Herman, 
Estoppel, secs. 5-8; 2 Id., secs. 586—7, and cases note 2; 
593, and cases note 2; Abbott’s Trial Ev., p. 629, § 1; 3 
Field, Lawyer’s Briefs, sec. 248, and cases; 2 Pom., Eq., 
sec. 818; Morgan v. Spangler, 14 O. St., 103, 121; Me- 
Cravy v. Remson, 19 Ala., 430 ; 
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George G. Bowman, and John M. McFarland, contra, 
cited: Keeney v. Good, 21 Pa. St., 354; Black v. Nease, 37 
Id., 4386; Turner v. Brown, 6 Hun [N. Y.], 331; Glann v. 
Younglove, 27 Barb. [N. Y.], 480; Zuchitmann v. Roberts, 
109 Mass., 53; Plumer v. Lord, 9 Allen [Mass.], 455; 
Roberts v. Justice, 1 C. & K. [Eng.], 93; Prosser v. Gwil- 
lim, Id., 95; Stothert v. James, Id., 121; Herman, Estoppel, 
secs. 139, 778, 799, and cases, 


NorvAt, J. 


This case, which, as formerly before this court and re- 
ported in 21 Neb., 483, was sent back for a new trial, 
and resulted in a verdict for the defendant, comes here again 
on error. It will not be necessary to do more than refer 
geuerally to the nature of the controversy. The suit was 
for the conversion of a stock of millinery goods, notions, 
ete. The plaintiffs in error claim the goods by virtue of 
a chattel mortgage given to them by Mrs. B. F. Stump. 
The defendant in error took the goods from the plaintiffs 
under two writs of attachments placed in his hands as sheriff 
of Platte county, one in favor of Lederer, Strause & Co., 
and the other in favor of Roll, Thayer, Williams & 
-Co., and both against B. F.Stump. The defendant insists 
that the goods, at the time of the levying of the attach- 
ments, were owned by Mr. Stump. The plaintiffs also 
contend that the creditors of B. F. Stump are estopped to . 
claim that the goods in dispute belonged to Mr. Stump, 
because it is alleged that months before the execution of 
the chattel mortgage he represented to the plaintiffs that 
his wife was the owner of the business, whereby they were 
induced to and did sell her goods upon credit. 

There is evidence in the record tending to show that the 
plaintiffs, from time to time prior to the execution of the 
chattel mortgage, sold Mrs. Stump large quantities of 
goods, extending her credit therefor; that both husband 
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and wife conducted the business from its inception, and 
that the latter was the owner thereof. The husband hay- 
ing absconded, the plaintiffs succeeded in obtaining from 
the wife a mortgage on the stock for the amount of its 
claim. A few days later the attachments were levied. 
There is likewise evidence to the effect that the attaching 
creditors sold to the husband on credit the larger part of 
the goods covered by the mortgages, and that the husband, 
and not the wife, was the owner of the property in dispute. 
On the question of ownership the evidence is very con- 
flicting, but as the record discloses that only part of the 
testimony that was submitted to the jury is before us, we 
are unable to determine whether or not the verdict is 
clearly against the weight of the evidence. It appears. 
from page 30 of the bill of exceptions that a certain book 
in the handwriting of Mr. Stump, marked exhibit “ H,” 
was introduced and read to the jury, yet it is not included 
in the bill of exceptions. This omission plainly appearing 
on the face of the bill overcomes the certificate of the trial 
judge attached to the bill of exceptions, to the effect that it 
contains all the evidence introduced. (MM. P. R. Co. v. Hays, 
15 Neb., 231.) 

M. Straus, a witness called by the defendant, testified, 
without objection that over two-thirds of the goods at- 
tached were those sold by Lederer, Straus & Co. to Mr. 
Stump. After this testimony was received the plaintiff 
moved that it be striken out as incompetent and immate- 
rial. The motion was overruled and an exception was 
taken. The evidence was certainly competent as tending 
to prove that the husband was the owner. Moreover, when 
testimony is received without objection, the question of its 
competency is waived, and will uot afterwards be eliminated 
from the records for that reason. (Palmer v. Witcherly, 15 
Neb., 98.) 

Error is assigned upon the giving of the twelfth and 
thirteenth paragraphs of the instructions, 
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“12. Personal property in possession of a married wo- 
man living with her husband is by law presumed to be the 
property of her husband, particularly where it is shown 
that he exercised acts indicating ownership thereof with 
her knowledge and consent. ‘To overcome ‘this presump- 
tion the plaintiffs, or others claiming under her, must show 
affirmatively that the property in question is her own sep- 
arate estate. 

“13, Applying the above rule to this case you are charged 
that should you find that B. F. Stump and his said wife 
were, during the time in question, living together as such 
husband and wife, and that they were both engaged in 
managing and conducting the business, then the presump- 
tion of law is that said B. F. Stump, and not his wife, was 
the owner thereof; hence in order for Mrs. Stump, or any 
party claiming under or through her, to recover said goods 
or their value, she or they would have to show affirma- 
tively, and by a preponderance of proof, that said goods 
were her separate property or estate.” 

The fault with these instructions consists in placing the 
burden on the plaintiffs to establish that Mr. Stump was 
not the owner of the property when the mortgage was 
given. Doubtless in a contest between the creditors of a 
husband and the wife, when it is charged that his property 
has been placed in her hands to defraud such creditors, the 
presumption would be against her, which she would have 
to overcome by proper proof. But no issue of that kind 
is tendered in this case by the pleadings. No charge of 
fraud between Stump and wife is made. Under the law of 
this state a married woman may own personal property in 
her own right the same as a married man. When such 
property is in the joint possession of both, the law raises 
no presumption that the husband is the owner thereof. 
The instructions were clearly prejudicial to the plaintiffs. 

The court instructed the jury on the law of estoppel and 
refused three of plaintiffs’ requests upon the same subject . 
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Error is now predicated thereon. It is not deemed neces- 
sary to copy the instructions into this opinion. The posi- 
tion of the plaintiffs is that Mr. Stump having represented 
to them that his wife was the sole owner of the store at Co- 
lumbus, and of the stock of goods therein, for the purpose 
of obtaining credit from the plaintiffs for goods purchased 
and afterwards to be purchased of them, and they having 
relied upon such representations in selling her the goods, the 
attaching creditors, and the sheriff who represents them, are 
estopped from showing that the husband was in fact the true 
owner of the goods. Most of the property in controversy 
was sold by the attaching creditors to Stump long after the 
representations were made by him to the plaintiffs and with- 
out any knowledge of the fraud. That the plaintiffs were 
deceived does not prejudice Stump’s creditors or estop it 
from proving who in fact was the true owner of the goods- 
The question of estoppel is not involved in the case, but 
rather who was the real owner. That was for the jury to 
determine under proper instructions. If owned by the 
husband, then it was liable for his debts. On the other 
hand, if it was the separate property of his wife, it was 
conveyed by her mortgage to the plaintiffs. 

After the cause was reversed by this court and remanded 
for a new trial, the district court gave the plaintiffs leave 
to file an amended reply on submitting to judgment for 
costs made to that time. The question of imposing terms 
on filing an amended pleading rests in the sound legal dis- 
cretion of the trial court. As the original reply is not 
before us we are unable to say that there was an abuse of 
discretion in awarding costs. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 
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Scooo. District No. 49, ApAams County, V. JAMES 
CooPEr. 


{FILED APRIL 29, 1890.] 


Final Order: RuLinc on PLEA TO JuRIspicTion 3s Nor. The 
overruling by the district court of an objection made to its ju- 
risdiction is not a final order, und a petition in error cannot be 
prosecuted therefrom before final judgment ia the action, 


Motion to dismiss. 

Batty & Casto, for the motion. 
C. Hl. Tanner, contra. 
Norval, J. 


The case is submitted on the motion of the defendant to 
dismiss the petition in error for the following reasons: 

First—Because the order of the district court overruling 
the objections of the plaintiff in error to the jurisdiction 
of the said court was not a final order from which pro- 
ceedings in error will lie. 

Second— Because no final judgment was rendered in the 
action. 

The following is a copy of the order entered in the dis-- 
trict court : 


“James CoOPER °- 
Vv. 
ScHoo. Disrricr No. 49. 


“Now on this day this cause came on for hearing upon 
the special appearance of the defendant, objecting to the 
jurisdiction of the court, and the court, upon consideration " 
thereof, doth overrule said objections. To which ruling 
of the court the defendant by counsel excepts, and the ex- 
ceptions are by the court allowed.” 

28 
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It is patent that this is not a final order. There has 
been no final disposition of the case by the district court. 
A petition in error can only be prosecuted from a final 
order or judgment. (Smith v. Sahler, 1 Neb., 310; Mills 
v. Miller, 2 Id., 299; Miller v. B. & M. R. R. Co, 7 Id., 
227; Scofield v. State National Bank, 8 Id., 17.) 

The motion to dismiss is sustained. 


MoTION SUSTAINED. 


THE other judges concur. 


Strate Bank v. Dopsr SmitTH, 
[FILED APRIL 30, 1890.] 


1. Banks: Deposits: MIsTAKE. One A.S. on September 25, 1886, 
drew a check for $340.25 on a bank, which check was duly paid, 
but by mistake charged to the account of D. S. Soon after- 
wards the mistake was discovered, and, to correct it, D. 8S. was 
credited with the sum named. On October 2 thereafter D. 8. 
deposited $250 in the bank, and about that time received his 
bank book posted up to date. On the 5th of October of the same 
year he appeared at the bank and stated to the cashier, who 
had been absent, that a mistake had been made in not giving 
him credit for the sum claimed. The cashier thereupon, with- 
outa full investigation, gave the defendant in error credit on his 
bank book for the sum stated. The entry was afterwards erased. 
In an action by D. S. against the bank he testified to making 
the deposit named, and also to the deposit of $250, and also from 
what source the latter sum had been received, but failed to show 
from whence he received the money in dispute. The bank em- 
ployes having testified that no deposit was made by the de- 
fendant in error, as stated by him, and explaining the mistake 
above set forth, it devolved on the defendant in error, in view of 
the fact that from his previous deposit account with the bank 
it did not appear that he had been in the habit of depositing on 
any day so much money as the aggregate of the sums named, to 
show from whence he derived the money in dispute he claimed 
to have deposited, the aggregate being an unusual deposit. 
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2. Review. Where a verdict is against the clear weight of evidence 
it will be set aside. 


Error to the district court for Saline county, ‘Tried 
below before Morris, J. 


Abbott & Abbott, and Dawes & Foss, for plaintiff in error. 
Hastings & McGintie, contra. 


MaxweE Lt, J. 


This action was brought by the defendant in error 
against the plaintiff in error to recover the sum of $345, 
which he claims to have deposited in the plaintiff in error’s 
bank on the 2d day of October, 1886. On the trial’of the 
cause a verdict was returned in his favor, upon which judg- 
ment was rendered, 

The sole question presented is, whether or not the ver- 
dict is against the clear weight of the evidence? The tes- 
timony tends to show that on the 25th of September, 1886, 
one A. Smith, who seems to have had an account with the 
bank, drew a check thereon for $340.25, which was duly 
paid, but by mistake was charged to Dode Smith. This 
mistake was soon thereafter discovered and corrected by 
giving the defendant in error credit for the sum stated. 
On the 2d day of October, 1886, he (Dode Smith) depos- 
ited in the bank the sum of $250, and about that time his 
bank book was posted up to date and delivered to him. 
On the morning of the 5th of October, 1886, he went into 
the bank at the time it opened in the morning and stated 
to the cashier, who, it seems, had been absent at Wilber at- 
tending court for several days, that a mistake had been 
made in not giving him credit for a deposit of $345 that 
he had made on the 2d instant, and the cashier, being about 
to leave for Wilber, entered on his (Smith’s) book credit 
for $340.25. This was afterwards erased by one of the 
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clerks in the bank, and the original book with the erasure 
ig now before us. 

The defendant in error testifies that he made two deposits 
on the 2d of October, one of $345 and one for $250. On 
behalf of the bank the employes testify that defendant in 
error made but one deposit on the day named and that was 
for the sum of $250; they also testify in substance that he 
made no deposit of $345 on the day or about the time 
stated, and that had he done so and credit not been given 
it would have been discovered after banking hours on strik~ 
ing a balance for the day, and that no discrepancy excced- 
ing ten cents had existed on October 2, 1886, or for several 
days thereafter. The cashier also testifies, in substance, that 
on the morning of the 5th of October he was about to go 
to Wilber to attend court and being in the bank soon after 
the same was opened in the morning the defendant in error 
stated to him that he had not received credit for the deposit 
in question, and that thereupon, without a full investiga- 
tion of the case, and not being aware that the defendant 
in error had already been credited on the books of the bank 
with the sum stated, he entered the credit on his (Smith’s) 
bank book. This testimony, if true, shows the entry to 
have been a mistake, and that the defendant in error in fact 
made no deposit of $345 at that time. In this state of the 
proof it would seem to be indispensable for the defendant 
in error to show that he actually had the money on hand 
to deposit. He was engaged in the blacksmithing and ag- 
ricultural implement business and could have had but lit- 
tle difficulty in pointing out from whom he had received it: 
His deposit account for some time, both before and after 
October 2, 1886, is now before us, and it appears therefrom 
that at no other time had he deposited as large an amount 
on any day as the aggregate of the sums named. 

It is shown that the $250 was received tor rent of cer- 
tain real estate of the defendant in error, but there is no 
attempt to prove from whence the $345 was derived or 
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from what persons. In a case of this kind the proof, if it’ 
exist, is within the reach of the defendant in error and it 
devolves upon him to produce it. In other words, the 
sttms which he claims to have deposited on that day be- 
ing greatly in excess of any previous deposit, apparently 
much beyond the receipts in his business, he should prove, 
not merely by his own oath, but by the testimony of those 
persons, or some of them, paying him money about that 
time, the fact of such payment and the amount thereof. 

It is said that the evidence being conflicting the court 
will not enter into an investigation to determine the truth 
of the matter; in other words, weigh the statements of the 
witnesses. This is true as a general rule, but it does not 
apply when it is plain from the evidence that the court or 
jury has made a nnistake in the findings of fact. The judg- 
ment of the district court is reversed and the cause remanded 
for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


WintiamM MILLER, acias WILLIAM Carson, V. STATE 
or NEBRASKA. 


[FILep APRIL 30, 1890.] 


1. Murder: A PRosEcuTIoN for murder may be by information 
filed by the public prosecutor. 


2. : THE INFORMATION in the case held sufficient to sustain a 
conviction of murder in the first degree. : 
3 : CONTINUANCE: ABSENCE OF WITNESSES. Wherea motion 


for a continuance of a criminal case made by the accused, on 
account of the absence of a witness, is supported by affidavits 
stating what the witness would testify to if present, and it ap- 
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pearing that such testimony is material, that reasonable diligence 
has been used to procure the same, and that there is a proba- 
bility of obtaining such testimony by the next term of court, 
held, the continuance should be granted. 


: COUNTER-AFFIDAVITS cannot be used on the hear- 
ing of such a motion. 


4. 


: INFORMATION: Names INDORSED ON, AFTER 
Finixe. The names of additional witnesses may, in the discre- 
tion of the trial court, be indorsed on an information after the 
filing thereof and before the day of trial. Where the name of a 
witness is indorsed on the day of trial, but not called and exam- 
ined, error cannot be based thereon. 


5 


: MorlIonSs HEARD IN ABSENCE OF PRISONER. It is not 
error to hear arguments in the absence of the accused, on motions 
and demurrers, before the commencement of the trial. 


6 


¥ 


: Jurors: Bras. When a person called to serve as a juror 
in a criminal case discloses on his voir dire that he has an opin- 
ion as to the guilt or innocence of the accused based on rumor 
and the reading of newspaper accounts of the alleged crime, 
which will require evidence to remove, a challenge for cause 
should be sustained, even though he states that he thinks he 
could render an impartial verdict under the law and evidence. 
(Curry v. State, 4 Neb., 548.) 


8. 


: InsTRUCTIONS. No prejudicial error was committed in 
refusing the defendant’s request on the presumption of innocence 
as the law on that subject had already been correctly stated in . 
the instructions given. 


Error to the district court for Gage county. Tried 
below before Broapy, J. 


A. Hazlett, and R. S. Bibb, for plaintiff in error, cited 
as to indorsement of names on information: Gandy v. State, 
24 Neb., 723; Stevens v. State, 19 Id., 648 ; Parks v. State, 
20 Id., 516. Bias of jurors: Curry v. Slate, 4 Neb., 548 ; 
Cowan v. State, 22 Id., 523; Thurman v. State, 27 Id., 
628; State »v. Miller, 29 Kan., 44. Counter-affidavits: 
Gandy v. State, 27 Neb., 707; Williams v. State 6 Id., 334; 
Hair v. State, 14 Id., 503; Johnson v. Dinsmore, 11 Id., 
391. Continuance: Maxwell, Crim. Pro., p. 568, and cita- 
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tions. As to the instruction set out in the opinion: Long 
v. State, 23 Neb., 33; Walbridge v. State, 13 Id., 238; 
Garrison v. People, 6 Id., 275; 1 Greenleaf, Ev., sec. 34. 


William Leese, Attorney General, and Hugh J. Dobbs, 
contra, cited as to absence of prisoner during hearing of 
motions: People v. Vail, 6 Abb., N.C. [N. Y.], 206 ; Epps 
v. State, 102 Ind., 539; Territory v. Gay, 2 Dak., 125. 
Counter-affidavits: People v. Cleveland, 49 Cal., 577; Peo- 
ple v. Lewis, 64 Id., 401; Stewart v. State, 58 Ga., 577; 
‘Horn v. State, 62 Id., 362; Murry v. State, 1 Tex. App., © 
178; Rucker v. State, 7 Id., 559; Strickland v. State, 13 
Id., 364; Hyde v. State, 16 Tex., 445, and cases; Maxwell, 
Crim. Pro., 563; Polin v. State, 14 Neb., 540; Whiter. 
Commonwealth, 80 Ky., 480. Challenge of jurors: Crim. 
Code, sec. 468; Afurphy v. State, 15 Neb., 883; Marion »v. 
State, 20 Id., 233; Phelps v. People, 72 N. Y., 384; Balbo 
v. People, 80 Id., 484; Cox v. People, Id., 500; Cooper v. 
State, 16 O. St., 328; State v. Wilson, 38 Conn., 126; 
Reynolds v. U. S., 98 U.8., 145; Spies v. People, 123 U. 
8., 131. 


Norvau, J. 


At the June term, 1889, of the district court of Gage 
county, the plaintiff in error was convicted of murder in 
the first degree and was sentenced to be hanged. The pe- 
tition in error contains fifty-eight assignments of error, of 
which twenty-nine are relied upon in the brief. In our 
view it will not be necessary to notice all of these. 

Exception is taken to the overruling of the demurrer to 
the information. No defect is pointed out'and we are sat- 
isfied that none exists, It clearly and concisely states all 
the facts necessary to charge the crime of murder in the 
first degree. The intent is specifically alleged. 

A general demurrer to the defendant’s plea in abatement 
was sustained and an exception entered upon the record. 
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The plea assigns three reasons why the prosecution should 
Le abated: 

First—Becanse no indictment has been found against 
the defendant by any grand jury of Gage county. 

Second—Because the right of trial by jury, guaranteed 
by the constitution of the state of Nebraska, has been 
abridged by the failure of a proper presentment of the 
case to a grand jury. 

Third—Because the court has no jurisdiction to try the 
defendant on the information filed in the action. 

The authority to prosecute criminal cases on informa- 
tion filed by the public prosecutor cannot well be ques- 
tioned. This power is expressly conferred by chapter LIV 
of the Criminal Code. Of conrse, unless the accused is a 
fugitive from justice an information cannot be filed until 
the accused has had a preliminary examination or he has 
waived his right thereto, It is not claimed that there has 
been no examination in this case, or at least that it was not 
waived. The power of the legislature to provide for pros- 
ecutions by information is expressly conferred by the last 
clause of sec. 10 of the Bill of Rights, which declares: 
“That the legislature may, by law, provide for holding 
persons to answer for criminal offenses on information of a 
public prosecutor; and may, by law, abolish, limit, change, 
amend, or otherwise regulate the grand jury system.” 
The prosecution by information does not in any manner 
abridge the right of trial by jury, guavanteed by the con- 
stitution. The examination by a graud jury of a criminal 
offense is in no sense a trial. The demurrer to the plea in 
abatement was therefore rightly sustained. 

It is urged that the trial court erred in hearing the mo- 
tion to quash the information, the demurrer to the infor- 
mation, the plea in abatement, and the motion for a 
continuance, in the absence of the defendant from the court 
room. Sec. 464 of the Criminal Code provides that “No 
person indicted for a felony shall be tried unless personally 
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present during the trial.” Sec. 11 of the Bill of Rights 
provides: “In all criminal prosecutions the accused shall 
have the right to appear and defend in person or by coun- 
sel,” etc. We do not believe that either of the above 
quoted sections have reference to the presentation by coun- 
sel of questions of law to the court or interlocntory proceed- 
ings prior to the commencement of the selection of the jury, 
but rather that the accused shall be present during the trial 
of the issue of fact raised by his plea of not guilty, The 
hearing of motions and demurrers prior to choosing the 
jary is no part of the trial. This construction is not with- 
out precedents to sustain it. pps v. The State, 102 Ind., 
512, was a prosecution and conviction for murder,; A 
motion to quash the indictment was partly argued in the 
absence of the defendant. The statute of that state pro- 
vides that “ No person prosccuted for any offense punish- 
able by death, or by confinement in the state prison or 
county jail, shall be tried unless personally present during 
the trial.” The court in that case held that the section 
had no relation to motions in a cause not connected with 
the trial. (See Territory v. Gay, 2 Dak., 125.) It was 
held in Boswell v. Commonwealth, 20 Gratt., 860, under a 
statute which provides that a person tried fora felony shall 
be personally present during the trial, that any order may 
be made in the prisoner’s absence, before his arraignment, 
It has been held that the accused has no right to be per- 
sonally present at the hearing of a motion for a new trial. 
(People v. Ormsby, 48 Mich., 494; Commonwealth v. Cos- 
tello, 121 Mass., 371.) We conclude that there was no 
error committed in hearing, in the absence of the defendant, 
these motions and demurrers. 

The defendant, before the commencement of the trial, 
presented to the court an application for a continuance, 
supported by affidavits. The state having filed several 
affidavits in opposition to the motion, the defendant asked 
that they be stricken from the files, which request was 
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denied, and the counter-affidavits were considered on the 
hearing of the motion for a continuance, The right of the 
state to make a counter showing on the hearing of such a 
motion has been more than once considered by this court, 
and such right has been invariably denied. In passing 
upon the question in the case of Hair v. State, 14 Neb., 
503, this language is used: “The facts stated in the affi- 
davit, for the purposes of the motion, will be taken as true, 
and if sufficient grounds are shown, and reasonable dili- 
gence has been used by the party filing the motion, a con- 
tinuance should be granted. The court will not permit to 
be filed, nor consider counter-affidavits in such case, be- 
cause it will not in that proceeding permit an issue to be 
raised as to the truthfulness of the affidavit.” To tlie 
same effect are Williams v. State, 6 Neb., 334, Johnson v. 
Dinsmore, 11 Id., 391, and Gandy v. State, 27 Neb., 707. 

It is contended by the state that the counter-affidavits 
filed by it raise no issue as to the truthfulness of the show- 
ing made by the defendant. If not, we fail to see what 
bearing they could have upon the determination of the 
application for a continuance. True, they do not contra- 
dict the showing of the defendant as to what the abseut 
witness, if present, would testify to, yet they seek to raise 
an issue as to the probability of the defendant being ab‘e 
to procure the testimony of the absent Witness, and to that 
extent, at least, the defendant’s showing is sought to be 
weakened, If the defendant’s affidavit can be contra- 
dicted in one respect, why not in all others. While the 
courts of some of the states permit counter-affidavits to be 
considered on an application fur a continuance, yet we see 
no good reason for changing the rule so long adhered to 
in this state, : 

Did the defendant make a sufficient showing of diligence, 
was the testimony of the absent witness material, and was 
there a probability that the testimony could be procured? 
It appears from the affidavits accompanying the motion for 


Vou. 29] JANUARY TERM, 1890. 443 
Miller vy. State, 


a continuance that a day or two after the killing, the defend- 
ant, for his own personal safety, was taken out of the jail 
at Beatrice by the sheriff of Gage county and placed in the 
jail at Lincoln, where he remained until nine days before the 
trial; that by reason thereof he was unable to consult or 
communicate with his attorneys or make preparations for 
trial. The defendant was without means, the court assigu- 
ing counsel to defend him, That one Samuel Holton was 
present at the time and place the offense is alleged to have 
been committed and saw the shooting; that said Holton, if 
present, would testify that the defendant did not fire the 
fatal shot, but that the same was fired by another person; 
that the deceased was several hundred feet. east of the 
dance hall when shot, and that at that time the accused was 
in the back part of the dance hall, where it was absolutely 
impossible for him to have fired tlie shot, and that no other 
witness is known by whom the same facts can be proven. 
Holton left the city of Beatrice shortly after the killing, 
without the defendant’s knowledge, and that numerous let- 
ters were addressed to Holton to Atchison, Horton, and 
Topeka, Kansas, and to St. Joseph and Kansas City, Mis- 
souri, the places where he had formerly resided, but received 
no information as to his whereabouts, until within three days 
prior to the filing of the motion for a continuance, when it 
was learned that the witness was near Fargo, Dakota, and 
that it was expected that his testimony could be procured 
by the next term of the district court. 

Immediately after pleading to the information a subpeena 
was issued for said Holton, which was returned by the 
sheriff not found. The state claimed that the deceased was 
shot in the dance hall, The importance of the testimony 
of Holton is apparent. Jt was very material to the de- 
fense to show that some one other than the defendant took 
the life of the deceased. There is a reasonable showing of 
diligence. The defendant was in jail and could do noth- 
ing towards procuring testimony. He had no means to 
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employ others to do so. Counsel were not assigned until 
a few days before the trial. He had to rely entirely upon 
the efforts of volunteers. While it is important that every 
person accused of a crime should.be given a speedy trial, 
it is likewise important that the accnsed should have a 
reasonable opportunity to procure necessary witnesses for 
his defense in order that he may have a fair hearing. Upon 
the showing made we are unanimously of the opinion that 
the court erred in not granting a continuance. 

The county attorney was permitted to indorse the names 
of several witnesses upon the information the day prior to 
the commencement of the trial. Counsel for the defend- 
ant made no objection at the time to the indorsement of 
the names or to the witnesses testifying whose names were 
thus indorsed. Besides, additional names in the discretion 
of the court may be indorsed on an information before the 
day of trial. The name of Willis Ball was placed on the 
information on the day of trial, but as he was not exam- 
incd as a witness, the defendant was not prejudiced thereby. 

‘The next objection made is to the overruling of the de- 
fendant’s challenges for cause of several jurors. We have 
with care read the voir dire examination of the jurors com- 
plained of, and find that all except Garrison and Steel were 
competent jurors. ‘The examination of Garrison discloses 
that he had an opinion as to the guilt or innocence of the 
accused, based on rumor and on reading newspaper accounts 
of the murder. He was then asked by the defendant’s 
counsel the following questions : 

Q. Will it not require some testimony to remove that 
opinion you formed as to the guilt or innocence of the de- 
fendant, to remove it from your mind? 

A. Yes, it would take some evidence. 

Q. Then you could not sit in this jury box and com- 
mence at the beginning of the trial of this case without 
having some testimony to remove the bias and prejudice 
against this defendant, or in his favor; is that not so? 
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A. Yes, I would have to have some testimony. 

Q. By the Court: Notwithstanding any opinion you 
have formed, could you give this defendant a fair and im- 
partial trial upon the law and evidence? 

A. I can. 

Q. When you speak about testimony to remove your 
opinion, what does that mean—you have got a fixed opin- 
ion and it would depend upon whether the facts turned out 
in the testimony as the rumor was? 

A. The rumor would have to be sworn to. 

Q. Well, would what you have heard influence you in 
considering the testimony that comes from the witnesses? 

A. Yes, it would have to come from the opposite side. 

Q. Would you consider the testimony the same as if you 
had not heard anything about it. 

A. Oh yes, I would consider the testimony the same. 

It is obvious that under the rule laid down by this court 
in numerous cases Garrison was not a competent juror. 
While he doubtless believed he could hear the testimony 
and render an impartial verdict, his present opinion, that 
would have to be overcome with testimony, would prevent 
him from doing so. The juror Steel was also disqualified, 
He had an opinion that would require evidence to remove. 
On being interrogated by the court whether, notwithstand- 
ing the opinion he had formed, he could give the defendant 
a fair and impartial trial, he answered, “TI think I can.” 
The defendant was required to excuse Garrison and Steel 
peremptorily, and thereby exhausted all his challenges. This 
was prejudicial error. (Curry v. State, 4 Neb., 548 ; Cowan 
v. State, 22 Id., 519; Olive v. State, 11 Id., 11.) 

Exceptions were taken to the giving and refusing of cer- 
tain instruction:. Six instructions were given on request 
of the state, twenty-five that were asked by the defendant 
and eighteen on the court’s own motion, making in all forty- 
nine. ‘The instructions are too voluminous to cvpy into 
this opinion. The general charge of the court was in most 
respects favorable to the defendant. 
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The following request of the defendant was refused: 
“ The court further instructs the jury that the law presumes 
every one innocent, and this legal presumption of inno- 
cence isa matter of evidence, to the benefit of which the 
party accused is entitled. The burden of proof is on the 
state to satisfy the jury of his guilt beyond all reasonable 
doubt. Even if the defendant introduces no evidence at 
all to overcome or explain that against him, the jury should 
acquit him, unless the evidence introduced by the state 
satisfies you beyond a reasonable doubt that he is guilty as 
charged in the information.” This request was doubtless 
copied from an instruction approved by this court in Long 
v. State, 23 Neb., 33. In determining whether the defend- 
ant was prejudiced by the refusal of the court to give the 
above request to the jury, we should look to the instructions 
of the conrt and ascertain whether the substance of the re- 
quest had not already been given. The jury were told in 
the third instruction requested by the defendant ‘that in 
this case, the law raises no presumption against the prisoner, 
but every presumption of the law is in favor of his inno- 
cence, and in order to convict him of the crime alleged in 
the indictment, every material fact necessary to constitute 
such crime must be proven beyond a reasonable doubt, and 
if the jury entertain any reasonable doubt upon any single 
fact or element necessary to constitute the crime, it is your 
duty to give the prisoner the benefit of such doubt and 
acquit him.” The same in substance was repeated in sev- 
eral other instructions. The substance of the request com- 
plained of was given in the other instructions requested by 
the defendant, and he was therefore not prejudiced by the 
denial of his request. 

As there must be a new trial, we decline to discuss the 
evidence. Many of the other errors assigned are not likely 
to occur upon another trial, and it will be unnecessary to 
consider them here. 

For the errors already pointed out the judgment of the 
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district court is reversed and the cause is remanded for 
further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


JAMES E. Nortu v. PLATTE County ET AL. 


[FILED ApRir 30, 1890.] 


1. Counties: RarLRoaD Bonps: VorpDABLE Issue: INNOCENT 


2. 


PURCHASER. A proposition to issue county bonds to aid in the 
construction of a railroad was “to issue and give to the Lincoln 
& Northwestern Railroad Company, or the Blue Valley & North- 
western Railway Company, one hundred thousand dollars of the 
coupon bonds of said Platte county,’’ etc., was submitted to the 
voters of Platte county and adopted by the requisite majority, 
and the bonds issued, duly certified, and delivered to the Lin- 
coln & Northwestern Railroad Company, which built the pro- 
posed railroad. Held, That while the issuing and delivering of 
bonds voted under an alternative proposition would be enjoined 
if timely application was made for that purpose, yet as by the 
terms of the proposition the commissioners were authorized to 
issue and deliver the bonds to the one of the companies named 
which should build the road, and having complied with such 
apparent authority, their action in the premises was voidable 
and not void. In other words, the bonds were liable to be set 
aside at any time before they were duly certified and had passed 
into the bands of an innocent purchaser for value. 


: ——-—: Lacues: INJUNCTION DENIED. Where there 
has been great delay in bringing an action, relief may be denied, 
where, had the application been seasonably made, it would 
have been granted. 


ORIGINAL application for injunction. 


A. J. Poppleton, and Charles A. Speice, for plaintiff: 


Municipal bonds issued without power clearly conferred 


by law are void and holders are chargeable with notice, 
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(Marsh v. Fulton Co., 10 Wall. [U. S.], 676; Hast Oak- 
land v. Skinner, 94 U.S., 255; Lewis v. Shreveport, 108 Id., 
282; Ogden v. Daviess Co., 102 Id., 6384; Dizon Co. v. 
Field, 111 Id., 83; Jones v. Hurlburt, 13 Neb., 130; Spurck 
v. R. Co, 14 Id., 293.) Registration gives no validity. 
(State v. Alexander, 14 Nel, 284; Northern Bank v, Porter 
Twp., 110 U.S., 608; Dizon Co. v. Field, supra.) The 
county or its taxpayers are not estopped by acquiescence 
from questioning validity of bonds. (Bishop, Contracts, 
secs, 2814 293, 295; Platt v. Scott, 6 Black [U. 8.], 389; 
Hart v. Bullion, 48 Tex., 278 ; Hoover v. Kilander, 83 Ind., 
420; Plummer v. Farmers’ Bank, 90 Id., 386; Carey v. 
' Dunsmore, 58 N. H., 357; R. Co. v. Dubois, 12 Wall. 
[U. 8.], 47, 68; Ketchum v. Duncan, 96 U. S., 659, 666.) 


Wiliam Leese, Attorney General, J. M. Woohcorth, and 
M. B. Reese, contra, cited, as to the acquiescence and laches 
of plaintiff: Supervisors v. Schenck, 5 Wall. [U. 8.], 772; 
Clay Co. v. Society for Savings, 104 U. S., 587; Johnson 
v. Stark Co., 24 1ll.,90; Keithsburgh v. Frick, 34 Id., 421; 
Com. v. Pittsburgh, 43 Pa. St., 391; Steines v. Franklin Co., 
48 Mo., 167; Bradley v. Franklin Co., 65 Id., 638; Burr 
v. Carbondale, 76 Ill., 455; Bank v. Concord; 50 Vt, 
257; New Orleans v. Clark, 95 U. S., 644; Ritchie v. 
Franklin Co., 22 Wall. [U. 8.], 67; Bissell v. Jeffersonville, 
24 How. [U. §.], 287; Aurora v. West, 7 Wall. [U. S.], 
82; Wilson v. Salamanca, 99 U.8., 499; Moutrie v. Fair- 
field, 105 Id., 370; San Antonio v. Mehaffy, 96 Id., 312; 
Brooklyn v. Ins. Co., 99 Id., 362; Vol. 10 Am. & Eng. 
Encye. of Law, 802; Dulin v. Caldwell, 28 Ga., 117; 
. Amer., etc., Imp. Co. v. Trustees, etc., 35 N. J. Eq., 259; 
Fuller v. Melrose, 1 Allen [Mass.], 166; Tash v. Adams, 10 
Cush. [Mass.], 252; Logansport v. La Rose, 99 Ind., 117; 
Chamberlain v. Lyndeborough, 64 N. H., 563 [14 Atl. 
Rep., 855]; Clemens, Corp. Securities, p. 55; High, In- 
junctions, sec. 10; Brown v. Milliken, 42 Kan., 769 [23 
Pac. Rep., 167]. 
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MAXWELL, J. 


This is an original action brought in this court to re- 
strain the payment of interest coupons or bonds of Platte . 
county issued in aid of the Lincoln & Northwestern Rail- 
road Company. 

It is alleged in the petition that “plaintiff is and for 
many years past has been the owner of real and personal 
estate situated and taxable in the county of Platte, and 
that he brings this action as well on his own behalf as 
on behalf of all other taxpayers similarly situated, who 
may come in and contribute to the expense of the suit. 
x * * That herctofore, to-wit, on the first day of Jan- 
uary, 1880, the said county of Platte, by the board of 
county commissioners (it being at that time under the 
government and management of a board of county com- 
missioners) issued and delivered either to the Lincoln & 
Northwestern Railroad Company, or to the Blue Valley & 
Northwestern Railway Company, $100,000, par value of 
the coupon bonds of said county of Platte, for the alleged 
purpose of aiding the construction of one of said railroads 
commencing at a point on the line of the then existing Atchi- 
son & Nebraska railroad and extending to the city of Co- 
lumbus in said county of Platte; said coupon bonds being 
dated on the 1st day of January, 1880, bearing interest 
from the date thereof at the rate of eight per cent per an- 
num, payable at the office of the county treasurer as pro- 
vided by the terms and conditions of a proclamation here- 
after set forth. . 

“Plaintiff further saith that the sole right, power, and 
authority upon and under which said coupon bonds were 
voted, issued, and delivered as aforesaid wasa proposition 
dated May 6, 1879, issued and submitted to the voters of 
said county of Platte at an election called and held on the 
14th day of June, 1879, which, among other things, pro- 
vided that the question to be submitted should be: ‘Shall 

29 
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the county commissioners of Platte county, in the state of 
Nebraska, be authorized and required to issue and give to 
the Lincoln & Northwestern Railroad Company, or to the 
Blue Valley & Northwestern Railway Company, $100,000 
of the coupon bonds of said Platte county, to be dated the 
first day of January, 1880, bearing interest from date at 
the rate of eight per cent per annum, the interest payable 
annually at the office of the county treasurer of the county 
of Platte?’ Said proposition was carried and adopted by 
the requisite and lawful number of votes, and the said 
bonds were ordered issued and issued accordingly, and are 
still outstanding and unpaid. A true copy of said proposi- 
tion so submitted as aforesaid, and under which said bonds 
were issued, is hereto attached and made a part of this 
petition and marked ‘Schedule A.’ 

“Plaintiff further alleges and charges that said procla- 
mation and proposition under which said bonds were voted 
was and is insufficient and illegal, and the adeption and 
approval conferred upon said county and its commissioners 
no power or authority to sign, seal, issue, and deliver said 
bonds to said railway companies, or either of them, or to 
any other person or corporation under the statutes of the 
state of Nebraska, and that said bonds and all thereof so 
issued and delivered as aforesaid are absolutely void for 
lack of power to make the same, both in the hands of the 
donee thereof and in the hands of whomsoever they may 
reach.” 

The authority of the commissioners of Platte county 
under the statute to submit a proposition to the voters of 
said county and of the electors thereof to authorize by their 
votes the issuing of bonds to a designated railroad company 
in the amount of $100,000 is not seriously questioned, but 
it is claimed upon behalf of the plaintiff that the bonds in 
question are void because the terms of the proposition were 
in the alternative, “to the Lincoln & Northwestern Rail- 
road Company, or the Blue Valley & Northwestern Rail- 
way Company.” 
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In Jones v. Hurlburt, 13 Neb., 126, which was an appeal 
from a decree of the district court of Seward county en- 
joining the delivery of the bonds of that county and of 
certain precincts therein upon the ground that the proposi- 
tion to issue bonds in aid of certain railroads was in the 
alternative, it was held that the dual form of the prop- 
osition vitiated the election. 

In Spurck v. L. & N. W. R. Co., 14 Neb., 293, which 
was an appeal from the district court of Butler county en- 
joining the registration of the bonds of that county upon 
the ground that the proposition was in the alternative, the 
injunction was made perpetual. LAKE, Cu. J.,says: “The 
‘defendant had notice of the want of authority on the part 
of the commissioners and is, therefore, not in a situation 
to complain.” 

In State v. Reggen, 22 Neb., 118, which was an appli- 
cation for a mandamus to compel the defendant to certify 
certain bonds of Butler county and of a precinct therein, 
issued to the Lincoln & Northwestern Railway Company, 
the writ was denied. The relator in that case had pur- 
‘chased the bonds in good faith, but as they were incom- 
plete on their face by reason of the want of the certificate 
of the auditor and secretary of state, it was held that she 
was not protected, but clearly implying that had the bonds 
been duly certified—in other words, been perfect instru- 
ments—she would have been in the position of a bona fide 
purchaser for value. 

The essential facts in each of these cases were substan- 
tially the same as in the case under consideration. A 
county, like any other corporation, necessarily must act 
through its agents. These agents, for the purpose of is- 
suing its bonds, were the county commissioners. Such 
commissioners could issue the bonds of the county in aid 
of a work of internal improvement only upon the condi- 
tions named in the statute, 

Two companies proposed to build a railway from Lincoln 
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to Columbus. “A plat of the survey showing their exact 
line of route through Platte county” was required by stat- 
ute to be filed two weeks before the election, and the line 
thus surveyed could not vary to exceed forty rods from such 
plat as filed. So far as appears, but one line was surveyed 
and but one plat filed in the clerk’s office of that county. 
The owner of this line was to be one of two persons, and. 
with this understanding the election in question was had 
and the bonds in controversy declared carried and issued 
to the company or person which built the road. There 
was no want of power to issue the bonds, but the electors 
should have designated the donee. Instead of doing this, 
however, they, in effect, instructed the commissioners to- 
issue the bonds to the corporation building the road, which 
the commissioners did. The commissioners, therefore, as. 
agents of the county, acting under apparent authority, is- 
sued the obligations in question, and they are valid in the 
hands of an innocent purchaser for value. The evil of a 
proposition in the alternative form is, that voters who may 
be hostile to one of the roads named, and who would vote 
against aid to such road, may be induced, by reason of the 
supposed probability of the railroad in which he is in favor 
being the successful line, to vote in its favor and thus the 
proposition in that form may be adopted by the requisite 
majority, when had propositions been submitted separately 
both would have failed. In other words, electors may 
be induced to vote for the proposition by exciting false 
hopes as to the road that will be constructed and thus 
carry the proposition by the necessary majority. Such 
bonds, however, are not void when duly certified and have 
passed into the hands of innocent purchasers for value. In 
the able and carefully prepared brief of the attorney for 
the plaintiff it is said that “municipal bonds issued with- 
out power clearly conferred by constitution or statute are 
void everywhere and in all hands” (Marsh v. Fulton Co., 
10 Wall., 676; East Oakland v. Skinner, 94 U. S., 255; 
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Lewis v. Shreveport, 108 Id., 282); and that was the hold- 
ing of this court in Reineman v.C. C. & B. H.R. BR. Co, 
7 Neb., 310, and Hamlin v. Meadville, 6 Id., 227. It 
is also true, as he contends, the holder of municipal 
bonds is chargeable with notice of all provisions of statute 
and constitution in reference thereto. (Ogden v. County of 
Davis, 102 U.8., 634; Field v, Dixon Co,, 111 Id., 83.) 
But neither proposition is applicable to*the facts of this 
case. i" 

2. The action was brought nine years after the bonds - 
were issued and delivered, aud the plaintiff shows by his 
petition that he has been a tax payer of Platte county dur- 
ing “many years past.” There are many cases holding 
that such delay and laches will defeat an action where re- 
lief would have been granted had the application been 
‘seasonably made. (Supervisors v. Schenck, 5 Wall, 772; 
County of Clay v. Socity for Savings, 104 U.S., 579; John- 
son v. Stark County, 24 Ill., 75; Keitsburg v. Frick, 34 
Id., 421; Com. v. Pittsburg, 43 Pa. St., 891; Steinss ». 
Franklin County, 48 Mo., 167; Bradley v. Franklin County, 
65 Id., 638; Burr v. Carbondale, 76 Ill., 455; B. & M. 
R. RB. Co. v. Saunders County, 16 Neb., 123.) 

Upon the whole case no sufficient reason has been shown 
to justify the court.in granting or continuing the injunction 
in force in this case. The injunctionis therefore dissol ved 
and the action dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Exuis M. LatHrop vy. Georce E. CHENEY. 
{FILED APRIL 30, 1890.] 


1. Chattel Mortgage: EquiTaBLE ForREcLosURE. After a debt 
secured by a chattel mortgage becomes due, the mortgagee is. 
entitled to the possession of the mortgaged property and may 
maintain an action of replevin to recover the same, but after a. 
judgment in his favor for the possession, unléss there is a special 
finding as to his interest, he is liable to account to the mortgagor,. 
and if more has been received for the property than the amount 
of the debt, an action will lie to recover the same. 


2. : ACCOUNTING : JUDGMENT IN REPLEVIN Not & 
Bar. Where mortgagee, after an alleged default in the payment 
of the debt, takes possession of the mortgaged property and af- 
terwards, when an action of replevin is brought by the mortgagor, 
is adjudged to be entitled to the right of property and right of 
possession thereof, there being no finding as to his special inter- 
est under his mortgage, the judgment will not bar an action for: 
an accounting for the proceeds of the property mortgaged. 


Error to the district court for Knox county. Tried 
oelow before PowErs, J. 


H. M. Uttley, for appellant, cited, on the point that the- 
judgment in replevin was not a bar to the action for an 
accounting: Cromwell v. Sac Co., 94U.S., 351-6; Lord v.. 
Chadbourn, 42 Me., 429 [66 Am. Dec, 290]; Russell v.. 
Place, 95 U.S., 606; Homer v. Brown, 16 How. [U.S.], 
353-6; Cheney v. Cooper, 14 Neb., 418 ; Packet Co. v. Sick- 
les, 5 Wall [U. 8.], 529; Porter v. Wagner, 36 O. St., 471; 
Wells, Res Adjudicata, secs. 8, 13, 14, 215, special 216; 
Lawrence v. Hunt, 10 Wend. [N. Y.], 85; Jones v. Under- 
wood, 35 Barb. [N. Y.], 211; Iiller v. Naus, 28 Ind., 1643. 
Haney v. Croskrey, 1 So. Rep. [Ala.], 259; Lore’s Lessee v. 
Truman, 10 O. St., 45; Bigley v. Jones, 7 Atl. Rep. [Pa.], 
54; Nichols v. Marsh, 28 N. W. Rep. [Mich.], 699; 
Morse v. Hitchcock, 19 Neb., 566 [27 N. W. Rep., 637]; 
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Note to Kirkpatrick v. McElroy, 7 Atl. Rep., 647; Rea- 
soner v. Markley, 25 Kan., 635; Garrott v. Johnson, 35 Am. 
Dec., 272; Nickerson v. California Stage Co., 10 Cal., 521; 
Bigelow, Estoppel, [4th Ed.], p. 74, N. 2. 


H.C. Brome, contra. 
MaxwELL, J. 


This is an action to recover damages and apparently also 
for an accounting. We say apparently, because the facts 
stated are of a nature to require an accounting between the 
parties, and there is a prayer for equitable relief, but the 
case seems to have been tried as an action for damages, and. 
on the trial the jury returned a verdict for the defendant, 
upon which judgment was rendered. 

The testimony tends to show that in October, 1886, 
the plaintiff was indebted to the defendant in an amount 
which we cannot determine, but not to exceed $100, and 
that this debt was secured by a chattel mortgage on per- 
sonal property of the plaintiff; that the debt being due and, 
as the defendant claims not paid, he thereupon, under the 
mortgage, took possession of such property, when the plaint- 
iff instituted an action of replevin and recovered the pos- 
session of the mortgaged property. After some delay in 
the trial, a judgment was rendered by default in favor of 
the defendant for a return of the property or the value 
thereof. The case was taken on error to the district court 
when the judgment was affirmed. This judgment is pleaded 
in bar of this action, and, so far as the right to the possession 
of the property until the debt is paid is concerned, is con- 
clusive. That action, however, did not attempt or purport 
to adjust the accounts between the parties. The debt being 
due and unpaid in whole or in part, the mortgagee was en- 
titled to the possession simply for the purpose of protect- 
ing his security and satisfying his mortgage. The case in 
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that regard is like that of a mortgagee of real estate at 
common law. Under the common law the mortgagee, af- 
ter the maturity of the debt, may recover the possession of 
the mortgaged premises—without notice—not for the pur- 
pose of giving him the title, but as a means of protecting 
his security and obtaining satisfaction of the same. (Allen 
v. Ranson, 44 Mo., 263; Carroll v. Ballance, 26 IIl., 9; 
Johnson v. Watson, 87 Il]., 535.) This was upon the theory 
that the legal estate passed to the mortgagee, which after 
default the mortgagor had a mere equity in the property. 
(Keech v. Hall, Doug, [Eng.], 21; Doe v. Giles, 5 Bing., 
421 [S. C.,15 Eng. C. L., 651]; Doe v. Maisey, 8 B.& C., 
767 [S. C.,15 Eng. C. L., 377]; Thunder v. Belcher, 3 
-East, T. R., 449; Smartlev. Wilhams, 3 Leving’s R. [ Eng. 
C. P.], 387.) The mortgagee was, however, liable to account 
to the mortgagor when the latter filed a bill to redeem, the 
action being maintained only in equity. (Bell v. Mayor, 10 
Paige, Ch., 49; Farrunt v. Lovel, 3 Atkyns [ Eng. Ch.], 
723; Deater v. Arnold, 2 Sumner (U.S. C. C.], 108, 124; 
Gordon v. Hobart, 2 Story [U. S. C. C.], 243; Seaver v. 
Durant, 39 Vt. [S.C., 4 Veazey], 103; Chapman v. Smith, 
9 Id., 153; Givens v. M’ Calmont, 4 Watts [Pa.], 460; 
Neil v. Thompson, Id., 405; Jones on Mtges., sec. 1116.) 
The rights of the mortgagee of chattels are substantially 
the same as those of the mortgagee of real estate at com- 
mon law, and while the mortgagee takes the legal title to 
such chattels, and after default is entitled to the possession 
of the property, yet he must account to the mortgagor 
for the same, and any surplus after paying the debt be- 
longs to the mortgagor. 

In the action in replevin there is no finding as to the 
special interest of the defendant. He had at the most a claim 
in the form of a lien upon the property, and was not the 
general owner. The extent of this special interest under 
the mortgage is yet to be determined, and has not yet, so 
far as this record discloses, been adjudicated. He is given 
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the legal title, and is the holder thereof for the sole pur- 
pose of enforcing such lien. 

In the case at bar the undisputed testimony shows that 
the plaintiff, a few days before the action in replevin was 
instituted, paid to the attorney of the defendant, who had 
possession of the note, the sum of sixty-three dollars to be 
applied thereon. He accompanied this payment with a 
statement that that sum was all that was due on the note, 
which the attorney disputed. The money was retained, 
however, but was not credited on the note for some cause 
that does not fully appear. The money was intended as a 
payment on the note, and the fact that the plaintiff claimed 
that no more was due thereon would not prevent it being 
a payment pro tanto. This payment was entirely ignored 
on the trial of thiscase. The verdict, therefore, is against 
the clear weight of evidence and the judgment is reversed 
and the cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur, 


Epwarp B. EckHARD, APPELLANT, v. LILuian C. 
EcKHARD, APPELLEE. 


[FILED APRIL 30, 1890.] 


1. Divorce: ADULTERY: CusToDY oF CHILDREN. Fhe plaintiff ob- 
tained a decree of divorce on the grounds of numerous acts of 
adultery committed by the wife. The children were awarded to 
the custody of their grandparents, who reside in Colorado, and 
with whom the erring wife makes herhome. Held, On the proof, 
that the decree be modified by committing the children to the 
care of the father. 


: Costs. The district court has power in divorce proceed- 
ings to decree costs against either party, 


2. 
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APPEAL from the district court for RTO county. 
Tried below before Gastin, J. 


A. H. Burnett, and M. A. Hartigan, for appellant. 
St. Clair & McPheely, and C. H. Turner, contra, 


Norval, J. 


The plaintiff filed a petition in the district court of Kear- 
ney county against the defendant for a divorce on numer- 
ous charges of adultery, and for the custody of their two 
minor children, The defendant’s answer was a general 
denial and charges of extreme cruelty, also setting up a con- 
tract of settlement of their property right, and that there: 
was still due the defendant from the plaintiff thereon the 
sum of $150. The reply was a general denial. A decree 
of divorce was granted the plaintiff as prayed for in the 
petition, at his costs. ‘The custody and care of the chil- 
dren was awarded to their grandparents, Benjamin and 
Esther L. Williams. The court also found that there was. 
due from the plaintiff to the defendant, upon the division 
of the property, the sum of $105, which amount the decree 
provided the plaintiff should pay in twenty days. The 
plaintiff appeals from that portion of the decree awarding 
costs, payment of money, and custody of the children. 

The evidence contained in the record is ample to sustain 
the charges of adultery made against the wife, and that she 
is not a suitable person to have the care and education of 
the children. The Williamses, to whom they were ordered 
delivered, are the parents of the defendant, and with whom 
she makes her home, reside in Holyoke, Colorado. The 
placing of them in the hands of their grandparents practi- 
cally puts them under the care and influence of the defend- 
ant, and deprives the father, the unoffending party, of the 
society of his children. True, the decree provides that the 
plaintiff may visit them, yct the court would be powerless 
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to enforce its order beyond the limits of the state. (Afiner 
v. Miner, 11 Tll., 43; Hewitt v. Long, 76 Id., 399; Camp- 
bell v. Campbell, 37 Wis., 206.) The chief thing to be con- 
sidered is the interest and welfare of the children. That 
the father, under the evidence, is a suitable person to have 
their care and control cannot be denied. He has ample 
means to provide for their wants and education. He ap- 
pears to be greatly attached to them and has ever treated 
them with kindness. There is not a line in the record tend- 
ing to show that he has ever in the least mistreated them. 
At the time of the separation of the plaintiff and defend- 
ant they were left under the care and custody of the father. 
They were still with him when the decree was rendered. 
Weare satisfied that the welfare of the children requires 
that they remain with the father. The decree of the dis- 
trict court awarding their custody to the grandparents is 
therefore modified and the plaintiff is given their care, cns- 
tody, education, and maintenance. 

No error was committed in decreeing that the plaintiff 
should pay the defendant the sum of $105. It was simply 
carrying out the agreement of the parties made in settle- 
ment of their property interest. That amount was due the 
defendant under the settlement. The statute authorizes the 
trial court to decree costs against either party to a suit for 
divorce. (Comp. Stats., 1889, sec. 12, p. 446.) 

The decree of the district court is modified so far as it 
relates to the custody of the children, and in all other re- 
spects it is affirmed. 

JUDGMENT ACCORDINGLY. 


THE other judges concur, 
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SraTE, EX REL. BoarD oF EpucaTION OF OMAHA, V. 
Tuomas H. Benton. 


[FILED May 6, 1890.] 


1. Schools: Bonp Proposition: VotE REQUIRED. The board 
of education of the city of O. submitted at a regular city elec- 
tion a proposition to issue bonds under the provisions of the 
act entitled ‘‘An act relative to public schools in metropolitan 
cities,’? approved March 31, 1887, at which election there were 
east for the office of mayor 12,337 votes; for the proposition to 
issue school bonds, 4,930, and against the proposition, 2,992 
votes. Bonds issued in pursuance of the proposition and au- 
thority were presented to the auditor of state for registration, 
and, upon rejection and application for mandamus to the officer, 
held, that the issuance of bonds was not sanctioned by the vote 
given. 

:——~—: PROVISION FOR INTEREST UNNECESSARY. Where 

& proposition to issue bonds is submitted by the board of edu- 

cation under the provisions of the act of March 31, 1887, held, 

that it was unnecessary that it be accompanied by a provision 
to levy a tax to pay the interest on such bonds, 


: Funps: APPROPRIATION. Under the provisions 
of the act of February 7, 1871, authorizing the board of regents 
of the high school, on Capitol square of the city of Omaha, to 
issue honds, and of the acts amendatory and supplemental 
thereto, held, that the board of education of the school district 

- of Omaha, under the authority and. sanction of the electors, in 
accordance with the statute, may expend the public money, 
from the sale of school bonds, or otherwise, in the erection of 
school buildings on said square. 


3, —— 


ORIGINAL application for mandamus. 


Lee S. Estelle, and Wm. E. Healey, for relator, cited: 
Gillespie v. Palmer, 20 Wis., 572; Walker v, Oswald, 11 
Atl. Rep. [Md.], 711; State, ea rel. Stevenson, v. Babcock, 
17 Neb., 195. 


Wm. Leese, Attorney General (Charles H. Brown also 
filed a brief), contra, cited: State, ex rel. O., etc. Co., v. 
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Bechel, 22 Neb., 158; State, ex rel. Stevenson, v. Babcock, 
supra; State, ex rel. Fremont, v. Babcock, 25 Neb., 500. 


Conn, Cu. J. 


The school district of the city of Omaha, as relator, in 
the name of the state, applied for a peremptory writ of 
mandamus against the auditor of public accounts, com- 
pelling him to accept the statement and register the bonds 
of the relator, issued for public uses, in the amount of 
$215,000, under the laws of this state. : 

The relator represents that the city of Omaha, on March 
16, 1889, was a duly incorporated metropolitan city of 
80,000 inhabitants, constituting one school district; that 
since November 1, 1889, it has had a board of education 
of fifteen members, duly elected and qualified as such; 
that ata regular meeting of the board November 11, 1889, 
there were present ten members, taking part in all matters 
acted upon, and by their affirmative vote consented and 
ordered that a proposition’ be submitted to a vote of the 
electors of the city for authority to issue bonds in the sum 
of $215,000, 215 in number of the denomination of $1,000 
each, dated January 1, 1890, to bear interest at five per 
cent per annum, payable semi-annually, the principal to 
become due in twenty years from date and payable with the 
interest at the Nebraska fiscal agency in New York city, 
the proceeds of said ponds to be used for the purchase of 
school sites and the erection of school buildings to be used 
for school purposes in said school district, designating the 
locality of the sites, the amount of money required, and 
the cost of the school buildings; that the proposition be 
submitted at the time and places of holding the next city 
election thereafter, notice thereof to be given ten days be- 
fore the election in one or more daily newspapers published 
within the city ; that said notice was so published and said 
proclamation was so issued, and said election was held in 


462 * NEBRASKA REPORTS.  [Vor. 29 


State, ex rel. Bd. of Education, vy. Benton. 


the manher and form prescribed by law, and the returns 
thereof made by the regular election board of said city 
and canvassed by said board of education; that the major- 
ity of the ballots polled at the election were in favor of 
the proposition and were returned and canvassed in the 
manner and within the time prescribed by law, showing 
that the proposition was duly carried and adopted by the 
city. In pursuance of which the board of education pre- 
pared said bonds, which, on the face of each, expressed the 
fact that they were issued under the provisions of subdi- 
vision 17 of chapter 79 of the Compiled Statutes of Ne- 
braska, 1889, were signed by the president and secretary 
of the board, specifying the rate of interest, and the time 
and place of payment of both principal and interest; each 
bond was for the sum of $1,000. 

That subsequently, before this application, the relator sub- 
mitted to the auditor of public accounts a written statement 
of the proceedings had and set forth, with a full statement 
of the assessed valuation of, and the number of children 
of school age residing in, said district, and the total bonded 
indebtedness thereof, which statement was certified under 
oath by the members of said board of education, and there- 
with submitted the bonds, so prepared, and requested the 
auditor to record the statement and register the bonds, 
which he refused and still refuses to do; that said state- 
ment showed that the aggregate school tax of said district 
did not exceed two per cent upon all taxable property of 
the district in the year 1888, or 1889, or 1890. 

The relator therefore prays that the auditor be com- 
pelled to record the statement and register the bonds in his 
office, and that a peremptory writ of mandamus be issued 
to carry the order of the court to that end into effect. 

Attached to the information of the relator was the state- 
ment submitted to the auditor and a stipulation by the re-. 
lator, and by the attorney general on the part of the 
respondent, that : 
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I. The history of the bonds as presented to the auditor 
is to be attached to relator’s petition as a part thereof. 

II. The title to the site on which the high school build- 
ing is situate, and- for which the $75,000 contained in 
the proposition, is to be used in the erection of an addition 
thereto, is in the city of Omaha, and not in the school dis- 
trict, but that the title is so held by the city in trust for 
the use of the school district. 

III. The polling places at the election to vote the bonds 
were located at the city polling places and not at the school 
houses in the wards of the city. 

IV. The judges and clerks appointed by the mayor for 
the city election were the same that acted on the bond pro- 
position. 

V. There were polled for mayor, 12,337; for treasurer, 
12,318 ; for police judge, 12,288 ; for comptroller, 12,395 ; 
and the following on the bond proposition: For the 
bonds, 4,930, and against the bonds, 2,992 votes. 

The relator agrees to produce the poll books used by the 
judges and clerks of election on the bond proposition. 

That the levy of taxes, in the aggregate, not including 
the interest on the bonds in controversy, is — mills, and no 
more, for the year 1890, Les 8. EsTELue, 

Attorney for Relator. 
Wo. LEEss, 
Attorney General. 

The attorney general, for the respondent, demurred to the 
petition, for the reason that it does not set up facts sufficient 
for a cause of action entitling the relator toa writ of man- 
damus. In support of this pleading he argues in his brief: 

I. That under sec. 25 of subdivision 17 of chap. 79 of 
Comp. Stats., 1889, a vote of the district is only necessary 
to authorize an expenditure for school sites and buildings 
greater than $25,000, to be reported to the city council, 
who are required to make the levy, to be collected as other 
taxes, without authority to issue bonds. 
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II. That the authority to issue bonds, under sec. 28 of 
the same law, is under proclamation of the board of ed- 
ucation of the district, for the submission of the proposi- 
tion to the qualified voters at school meetings, at a regular 
election, or at an election called for that purpose; that the 
regular election of this state is held yearly, on the first 
Monday of June, and the places of election are at the 
school houses of the wards of the city as nearly as may be 
at the center of each ward. This is the only regular elec- 
tion of a school district in metropolitan cities, and is that 
referred to in sec. 28. 

III. That the majority of all the ballots polled at such 
an election, “or at any regular election,” is necessary to 
authorize the issuance of bonds; that the total vote polled 
for the office of mayor was 12,337, and the total for the 
school proposition submited, 4,930, and 2,992 in the nega- 
tive; lacking 1,239 votes of the required majority. There 
was but a single set of judges and clerks appointed for the 
election, and, therefore, but one election held. 

IV. While the law provides that no stone or brick 
’ school house shall be built on any site without first obtain- 
ing the title in fee, it is admitted that the title to the site of 
the high school building, sought to be improved at a cost 
of $75,000 in the proposition submitted, is not in the 
school district, but is in the city of Omaha. 

V. Sec. 27, chap. 18, provides the mode of submitting 
propositions to be voted on for any authorized purpose. 
Sec. 28, chap. 18, provides, if the proposition involves the 
issuance of bonds, there shall be provision for levying an 
annual tax for the payment of interest, and no adoption is 
valid unless it likewise embraces the amount of tax to be 
levied to meet the face of the bonds and their redemption, 
which is not shown to have been the fact in this instance, 

The act relative to public schools in metropolitan cities, 
approved March 31, 1887, is the latest expression of the 
legislative will on the issuance of bonds for school purposes. 
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It is confined to cities of the metropolitan class, and is suf- 
ficiently comprehensive to effect its purposes without resort 
to the general provisions of any prior act regulating the 
issuance of bonds by school districts, towns, cities, counties, 
or other municipal corporations. It is exclusive of other 
acts, and provides (sec. 1): “That each incorporated met- 
ropolitan city * * * shall constitute one school district, 
and be known by the name of the school district of (name 
of city).” 

Sec. 4 provides “That the affairs of the school district 
hereby created shall be conducted exclusively by boards 
of education, except as otherwise provided.” 

Sec. 5, for the holding of an annual school election on 
the first Monday in June of each year; that “It shall be 
the duty of the mayor of each metropolitan city to give 
public notice two weeks prior to said election and publish 
said notice in two daily papers, published in said city, two 
weeks before said election, naming the number of members 
to be elected and the location of the voting places, which 
several voting places shall be at a school house as near as 
may be at the center of each and every ward in said city.” 

Sec. 6: “That the ballots for the election of members 
of boards of education, for authorizing the issuance of 
bonds, or the purchase of sites and the erection of build- 
ings, shall in all cases be deposited in boxes especially pre- 
pared for that purpose, and be received and returns made 
by the regular election board, but the returns of. election 
of members shall be canvassed in the same manner as pro- 
vided for in case of city officers; the returns for the issu- 
ance of bonds, purchase of sites, and erection of buildings 
shall be made to and canvassed by the board of education.” 

The provisions of this section are evidently confined to 
the regular school election, which is also confined to the 
election of members of the board of education, authoriz~ 
ing the issuance of bonds, the purchase of school sites, and 
the erection of buildings. 

30 
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Sec. 28 provides “That the board of education may bor- 
row money upon the bonds which they are hereby author- 
ized and empowered to issue, bearing a rate of interest not 
exceeding six per centum per annum, payable annually or 
semi-annually, at such place as may be mentioned upon the 
face of said bonds, which loan shall be paid and reim- 
bursed in a period not exceeding thirty years from the date 
of said bonds; Provided, That no bonds shall be issued, 
nor question of issue be submitted to the electors without 
the consent of two-thirds of all the members of the board 
-of education, and be offered in open market, and sold to 
the highest bidder for not less than par value on each dol- 
Jar; And provided further, That no bonds shall be issued 
by the board of education without first submitting the 
proposition of issuing said bonds, at an election called for 
that purpose, or at any regular election, notice whereof 
shall be given for at least ten days in one or more daily 
papers published within the district, to the qualified voters 
of said district, and if a majority of the ballots polled at 
such an election shall be for issuing bonds said board of 
educatiou may issue bonds in such an amount as shall be 
named in their election notice; said election shall be held 
under the proclamation of the board of education, and in 
the form and mamner as prescribed by law for elections in 
metropolitan cities.” 

Sec. 29: “That in case the electors shall sanction the is- 
suing of said bonds in manner aforesaid, then the said 
board of education may cause to be prepared and issue the 
same under the provisions of this act, and the said bonds 
shall express on their face that they are issued in pur- 
suance of this act, and shall be signed by the president and 
secretary of the board of education, shall specify the rate 
of interest, the time when the principal and interest shall 
be paid, the place of such payment, and each bond when 
so issued shall not be for a less sum than fifty dollars.” 

Applying the language of section 28 to that of section 
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6, it will be seen that an election held under the provisions 
of the last mentioned section, a proposition to issue bonds 
might be defeated by failing to receive votes equal in num- 
ber to “a majority of the ballots polled at such an election” 
upon a proposition for the purchase of sites, or the erection 
ot buildings. 

The further proviso of section 28 provides for the sub- 
mission of a question of the issuing of bonds “at an elec- 
tion called for that purpose, or at any regular election.” 
It is contended by the respondent that this language means 
any regular school election, and excludes any regular city, 
county, or state election. It must be admitted that the 

. language of the act, as well as the arrangement of its sev- 
eral provisions, is far from felicitous or clear, and if the 
words quoted were to be taken at their own meaning, 
without reference to other provisions of the context, such ° 
contention would be conceded. But, by reference to the 
proviso of section 25, it will be seen that it is there pro- 
vided, in express terms, that when “the purchase of school 
sites and the erection of buildings shall require an expend- - 
iture exceeding $25,000 for any one calendar year, the 
question shall be submitted to a vote of the electors of the 
district, at the time and place of any city, county, or state 
election.” It thus appears not to have been the settled 
purpose of ‘the legislature to confine these submissions 
to school elections, but in this instance expressly provided 
that the board of education may avail themselves of the 
means of other elections. I say this, although the proviso 
speaks only of “the time and place” of any city, county, 
or state election for such submissions. I will assume that 
it was not intended to empower the board of education to 
set up a separate and independent election “at the time and 
place” of any city, county, or state election. So that the 
language must be construed to mean that the question 
might be submitted to a vote of electors at any city, county, 
or state election. 
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The legislature having thus provided in section 25 for 
the submission of the question of the purchase of sites and 
the erection of buildings to a vote of the district at any city, 
county, or state election, when in the further proviso of 
the 28th section, it comes to provide for the submission of 
propositions for the issuance of bonds, if the language 
there used will admit that such question may be submitted 
to the same election, it should be so construed, rather than 
a different construction providing for the submission of 
these questions, so similar in object and character, by the 
same authority to different and distinct elections. The 
language tliere used not only admits of such construction, 
but it is its primitive meaning. The city, county, and 
state elections are held annually upon a day established by 
law, and their organization and methods regulated by the 
* same authority. They are, therefore, regular elections, and 
that which may be done “at any regular clection” may be 
done at any of these. But in the submission of the prod- 
osition to issue bonds, the board of education was not re- 
- stricted to the elections of which we have been speaking. 
They might have submitted it at an annual school election, 
which is also a “regular election,” or “at an election called 
for that purpose,” although the power to call special school 
elections does not seem to be expressly given aside from the 
language quoted. By submitting the question at a general 
city election, they adopted such election with its advanta- 
ges, and with whatever disadvantages it might possess, 

Referring again to the further proviso of sec. 28, it ap- 
pears to be only upon the condition that “a majority of the 
ballots polled at such an election shall be for issuing bonds” 
that the proposition shall be held to have carried, or that, 
in the language of sec. 29, “the electors shall sanction the 
issuing of said bonds in the manner aforesaid.” This 
brings us to the main question involved: Was there “a ma- 
jority of the ballots polled at such an election” for issuing 
bonds? 
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The case of State v. Babcock, 17 Neb., 188, turned upon 
the construction of the language of the constitution of the 
state in sec. 1, art. XV, providing the manner of an 
amendment of that instrument, viz.: “Either branch of the 
legislature may propose amendments to this constitution, 
* * %* at which election the same shall be submitted to 
the electors for approval or rejection, and if a majority of 
the electors voting at such election adopt such amendments, 
the same shall become a part of this constitution.” A prop- 
osition had been submitted at a general state election to 
amend the constitution in the article fixing the term of of- 
fice and compensation of the mernbers of the legislature. 
At this election there were cast, for senators and represen- 
tatives, 132,000 votes; for the amendment, 51,957, and 
against it, 17,766 votes. The state canvassers had declared 
the amendment not adopted. Mr. Stevenson, a member of 
the legislature, for the purpose of procuring a construction 
of the constitutional provision involved, demanded of the 
auditor of public accounts a warrant for his compensation 
as a member of the legislature, at the rate fixed by the pro- 
posed amendment, which being refused, he applied for a 

© mandamus in this court. Upon hearing, and in the opin- 
ion, the majority of the court, following an earlier case, 
(State v. Lancaster County, 6 Id., 474), held that the prop- 
osition not having received a majority of the votes, or a 
number equal to a majority of the votes cast for senators 
and representatives at such election, was defeated and lost; 
that the words of the constitution, “at such election,” refer 
to the election for senators and representatives. The pres- 
ent writer did not then concur with the majority of the 
supreme court in that opinion, but submitted dissenting 
views. Substantially the same question, though different 
in form, was again considered in the case of State v. Bechel, 
22 Id., 158, which arose upon an application for a peremp- 
tory mandamus to the city clerk and council of the city 
of Omaha to compel them to certify the result of an elec- 
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tion held in said city May 3, 1887, at which it was alleged 
that a majority of the electors had given their consent to 
the construction of a street railroad by the relator upon the 
streets of the city. This election was held upon the day 
and at the places of holding the general annual city elec- 
tion. The registry of voters for the city election contained 
the names of 10,045 voters; there were 8,146 votes cast at 
the election. The number cast upon the question of con- 
sent to the construction and operation of the street rail- 
road was 1,650, of which 1,470 were for the railroad and 
180 against it. The case turned upon the construction of 
the language of sec. 2 of art. XI of the constitution. 
The first section of the article provides for the organization 
of all corporations thereof to be created by general laws. 
The second provides that ‘‘no such general law shall be 
passed by the legislature granting the right to construct and 
operate a street railroad within any city, town, or incorpo- 
rated village without first requiring the consent of a major- 
ity of the electors thereof.” In the opinion delivered, the 
court followed the rule of State v. Babcock, supra, and 
held that the majority of the electors whose consent was 
required to the construction and operation of the railroad 
was the majority of the electors voting at the city election 
either upon any proposition submitted, or for the candi- 
dates for any office to be filled thereat; and that the consent 
was not given for the reason that the number of votes 
therefor was less than that cast for the office of mayor at 
said election. The writer concurred in that opinion, not 
that he assented to its conclusions as an original proposi- 
tion, but because it had become the settled rule of construc- 
tion of the court, and was, therefore, no longer to be dis- 
puted. 

In the case at bar it is argued with force that there was 
a difference, and that a distinction should be made between 
the language of the constitution construed in Stevenson’s 
case, as well as that in the street railroad case, and that of 
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the further proviso to sec. 28 of the act which we are now 
considering, but I am unable to clearly see the difference 
insisted upon, or to draw the line of such distinction; 
and, following the cases mentioned, it must be held that 
the proposition to issue bonds failed of adoption, and was 
not sanctioned by the electors, because it did not receive a 
number of votes in its favor equal to a majority of the 
ballots polled for the office of mayor at the same election. 

It is probably true that the objection to the bonds, 
above discussed, was not raised until after the information 
by the relator was filed, and that the sole objection origi- 
nally made to the registration of the bonds was that the 
proposition submitted to and voted upon by the electors 
contained no provision for levying a tax to pay the inter- 
est on the bonds to be issued, and this objection is urged 
by counsel for respondent. 

Section 27 of chapter 18 of the Compiled Statutes pro- 
vides the mode of submitting propositions to the people, 
and the following section, 28, further provides that 
“when the question submitted involves the borrowing or 
expenditure of money, or issuance of bonds, the propo- 
sition of the question must be accompanied by a provision 
to levy a tax annually for the payment of interest, if any, 
thereof, and no vote adopting the question proposed shall 
be valid, unless it likewise adopt the amount of tax to be 
levied to meet the amount of liability incurred.” If this 
provision of law is applicable to the election provided to 
be held for the issuance of bonds, by the act of March 31, 
1887, which we have been considering, then, as the propo- 
sition submitted by the board of education for the issuance 
of bonds contained no provision for the levy of a tax to pay 
the interest on such bonds, the vote upon such proposition, 
whatever majority of the ballots cast at said election was 
in favor thereof, was ineffectual to sanction the issuance of 
bonds. The provision last above quoted is first found in 
its present form as section 28 of the act entitled “An act 
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concerning counties and county officers,” approved March 
1, 1879. As originally published in the General Statutes 
of 1878 (sec. 19, chap. 13), it did not contain the ‘words 
“or issuance of bonds,” but referred only to cases involy- 
ing the borrowing or expenditure of money. The act of 
1879 purports to be an original and not an amendatory 
act. Neither of those acts contain within the scope of their 
Janguage or intent, so far as I can see, the subject of 
school district bonds, or the rights or powers of school 
district officers. . The act of March 31, 1887, while it does 
not purport to be an amendatory act or a re-enactment, is, 
in respect to the provisions involving the question now 
under consideration, a re-enactment of the act entitled “An 
act relating to public schools in cities of the second class 
where graded and high schools are, or hereafter may be, 
established,” approved February 25, 1875, with the excep- 
tion that, by the provisions of the act Jast mentioned, two- 
thirds of the ballots polled at such election were required 
to be for the issuance of bonds in order to sanction the is- 
suance thereof. In all other respects sections 29 and 30 of 
said act are substantially, if not literally, copied into sec- 
tions 28 and 29 of the act of March 31, 1887, now under 
consideration. These provisions are therefore older than 
those of the act of 1879 and were not repealed by it; and 
even had they been repealed they were re-enacted in sub- 
stance after the date of that act as stated. 

I thevefore reach the conclusion, that, the provisions of 
the act of March 31, 1887, are uot controlled or affected 
by those of section 28 of chapter 18 af Compiled Statutes, 

As before stated in this opinion, the act of March 31, 
1887, (Laws, 1887, p., 599,) purports to be an act. perfect 
in itself for the purposes of its object. Section 30 provides 
“That the board of education is hereby authorized and 
required to provide, before the same shall become due, for 
the interest on all bonds issued by the district ; they shall 
also, immediately after the expiration of one-half of the time 
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for which said bonds are issued, proceed to set apart each 
year, for a sinking fund, a requisite amount or proportion 
sufficient to pay the principal of said bonds when they shall 
become due,” etc, These provisions give the board of 
education authority, full as well as imposes upon them the 
duty, to levy taxes to pay the interest on the bonds in ques- 
tion as though the proposition to issue the bonds had con- 
- tained a provision for levying the same. I am, therefore, 
of the opinion that the law does not require that a proposi- 
tion submitted by the board of education of a metropolitan 
city to the electors for the issuance of bonds be accompanied 
with a provision for the levy of taxes to pay the interest on 
such bonds. 

A third point was presented in the case on the part of 
the respondent in a brief by Hon. Charles H. Brown. 
This point is primarily addressed to the $75,000 of bonds 
contained in the proposition submitted, as for the erection 
of an addition to the high school building, and second- 
arily, to all of the bonds claimed to have been voted, for 
the reason that they were all incorporated in the one prop- 
osition, or one ticket, and if part were for an unlawful or 
unauthorized purpose, the whole proposition, even if in 
form adopted, must fail. The ground of objection as to 
the $75,000 of the bonds is that the title to the land upon 
which the high school building is erected, and to which it 
is proposed to erect an addition with these funds, is not in 
the school district. It appears from an examination of the 
act approved February 4, 1869, (Laws 1869, p. 232,) to 
which we are cited, that by the terms of said act “the said 
capitol building and the grounds surrounding the same and 
whereon the same stands, known and designated on the 
lithograph plat of said city as Capitol square, was declared 
to ‘revert to, and vest in said city of Omaha for school 
purposes; * * * Provided, That the said property shall 
be used by said city for the purpose of a high school, college, 
or other institution of learning, and for no other purpose 
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whatever; And provided further, That said city shall never 
alien, convey, lease, or in any manner incumber the same.” 

The second and third sections of the act provide that 
Alvin Saunders, and his associates mentioned, and their 
successors, are appointed a board of regents to serve, the 
two first for three years, the two next for two years, and 
the two last for one year; the term of each to commence 
from February 4, 1869, and run for the full term herein 
named after the general election for city officers in Omaha 
in 1869, so that two of said regents shall be chosen by the 
qualified electors of said city at the general election of 
municipal officers in 1870, and two at each annual election 
thereafter. The said board, or a majority of them, shall 
receive, in behalf of said city, from the state the aforesaid 
property, and shall take possession of the same and man- 
age and control said high school, college, or other institu- 
tion of learning so to be established, and provide such 
rules and regulations for the government of the same as to 
them shall seem expedient. Said regents shall continue in 
‘office until their successors are duly elected and qualificd 
as hereinbefore provided. 

“Sec. 3. That in case of death, resignation, refusal to 
serve, removal from said city, or other disability of one or 
more of said regents, the remaining members shall fill said 
vacancy or vacancies until the next general election for 
city officers of said city. The said regents shall appoint a 
treasurer, who shall give such bonds as they shall pre- 
scribe, and hold his office during the pleasure of the board, 
which said officer shall receive for his services such reson- 
able compensation as shall be prescribed by said board. 
The acts of a majority shall in all respects be as binding 
and valid as if concurred in by the whole number of re- 
gents hereby appointed. That no college, school, seminary, 
or other institution of learning shall ever be kept in said 
buildings or upon said grounds, or any portion thereof, 
the control or management whereof shall be placed under 
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the direction of any religious sect or denomination what- 
ever.” 

On February 7, 1871 (p. 183), an act was passed entitled 
An act to authorize the board of regents of the high school 
on Capitol square, in the city of Omaha, to issue bonds.” 
Section 1 of said act provided that the board of regents 
should have power to issue bonds not exceeding $100,000 
to aid the object and purpose of the act creating such board. 
Section 2 provided that the bonds should be of such de- 
nomination as the board should determine, payable fifteen. . 
years from date severally, bearing interest at ten per cent 
per annum, payable semi-annually in advance. Sections 
8 and 4 provided for the submission of the question 
of the issuance of such bonds to a vote of the electors of 
the city of Omaha at some general or special election, pre- 
scribing the duties of said board in respect to the issuance 
of such bonds in case the electors should sanction the same, 
substantially as is provided in the act of March 31, 1887. 

On June 5, 1871 (p. 185,) au act was passed entitled “An 
act to amend an act entitled an act to authorize the board of 
regents of the high school on Capitol square, in the city of 
Omaha, to issue bonds.” This act, amongst other things, 
provided, in section 2, that whenever the high school 
building, contemplated by the act to which said act was 
amendatory, “shall have been completed, it shall be and 
remain one of the public school buildings of the city of 
Omaha, and the school to be kept therein shall be and re- 
main a part of the public schools of said city, to be con- 
ducted and controlled as such under such regulations and 
provisions as the legislature may hereinafter make or es- 
tablish.” 

Again, on June 6, 1871 (p. 177), an act was passed enti- 
tled “An act relative to schools in the city of Omaha.”. 
Sec. 1 provided “ That the city of Omaha, excepting a cer- 
tain pact of said city to be hereinafter designated in this act, 
shall constitute one school district, and all schools organized 
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therein under the general school law, or under special acts 
creating and authorizing the board of high school regents 
in Capitol square in the city of Omaha, and all schools 
hereafter to be erected or organized within the limits of 
said city, shall, under the direction and regulations of the 
board of education, authorized by this act, be public and 
free to all children residing within the limits of said city 
between the ages of five and twenty-one years.” Sec. 2 
and subsequent sections provided for the election of a board 
. of education for said city, prescribed its powers and duties, 
and, amongst other things, prescribed the mode by which 
the board might submit the qnestion of issuing bonds, and 
issue and dispose of the same in case such proposition was 
sanctioned by a majority of the ballots polled at the elec- 
tion called for that purpose, in all respects substantially as 
provided by the act of March 3, 1887. 

It is a matter of public history that under some, or all, 
of these acts the board of education of the city of Omaha 
has raised funds by the issuance of bonds, and has con- 
structed a spacious and imposing school building on the 
Capitol square referred to, and that it has been treated as one 
of the public school buildings of the school district which 
is co-extensive with the city. 

It is admitted that the legal title to Capitol square is in 
the city of Omaha, but that the city holds it in trust for 
the general purposes of education without power to alien- 
ate or incumber it. 

I am of the opinion that the board of education may, 
under thie authority and sanction of the electors of the dis- 
trict expressed in the manner pointed out in the statute, ex- 
pend the public school money derived from the sale of 
bonds, or otherwise, in the erection of school buildings on 
said Capitol square. 

For the reasons expressed under the first head, the writ 


is denied. 
WRIT DENIED. 


. THE other judges concur. 
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StaTE, EX REL. Cumina County, v. JAMES W. 
SHEARER, 


[FILED May 6, 1890.] 


1, County Clerk: Must REFUND SurpPLus Fess. It is the duty 
of acounty clerk to report all the jees of his office and pay 
the excess over the amount to which he is entitled into the 
county treasury. 


2, ———: MANDAMUS AFTER EXPIRATION of TERM. This duty is 
personal to himself, and in case of his failure to perform his duty 
in that regard, a mandamus may he issued even after the expi- 
ration of his term of office to compel the performance of such 
duty. 


ORIGINAL application for mandamus. 


P. M. Moodie, and H. C. Brome, for relator: 


Expiration of term of office is not a defense (State v. 
Warner, 55 Wis., 271; People v. Collins, 19 Wend. [N. 
Y¥.], 56; People v. Treasurer, 37 Mich., 351; People v. 
Supervisors, 100 Il., 332); even when, as in this case, the 
duty is a personal one (State, ex rel. Cressman, v. Barnes, 
16 Neb., 37.) An action to recover back the money is 
not an adequate remedy, such as will defeat mandamus. 
(High, Ex. Legal Remedies, sec. 35; State v. Dougherty, 
45 Mo., 294, and cases.) The illegal action of the board 
in allowing the extra fees is no defense. (Supervisors v. 
Knipfer, 37 Wis., 496; Wilson v. Glover, 3 Pa. St., 404; 
State v. Bates, 36 Vt., 387; Bowers v. Com’rs, 25 Pa. St., 
69; Manley v. Atchison, 9 Kan., 358; Supervisors v. Wan- 
del, 6 Lans. [N. Y.], 33; Inhabitants v. Stanley, 60 Me., 
472; Supervisors v. Jones, 19 Wis., 61.) 


J.C. Crawford, and M. McLaughlin, contra: 


Where there is an adequate remedy at law mandamus 
lies only when the liability of the respondent has been 
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definitely ascertained. (State v. School Dist., 8 Neb., 92; 
State v. Nelson, 21 Id., 578; State v. Babcock, 22 Id., 48; 
State v. Kinkaid, 23 Id.,647; People v. Martin, 4 Id., 49; 
4 Wait’s Act. & Def., 376; Hussey v. Hamilton, 5 Kan., 
462; State v. Bridgman, 8 Id., 459; Dillon, Munic. Corp. 
[3d Ed.], secs. 827-8, 850; High, Ex. Legal Rem., sec. 
10.) Mandamus will not lie where it is shown that the 
writ will be unavailing. (Maxwell, Pl. & Pr. [38d Ed.], 
717, and cases ; People v. R. Co.,8 Am. Rep., 631; High, 
Injunctions, sec. 14; Bassett v. School Directors, 9 La. 
Ann., 513; State v. Perrine, 5 Vroom [N. J.], 254; People 
v. Supervisors, 15 Barb. [N. Y.], 607; People v. Hayt, 66 
N. Y., 606; Com. v. Supervisors, 29 Pa. St., 121; Gov- 
ernor v. Justices, 19 Ga,, 97; 4 Wait’s Act. & Def., 377.) 
The payment to respondent was voluntary and cannot be 
recovered back. (4 Wait’s Act. & Def., sec. 5, pp. 476-9, | 
and cases; sec. 12, pp. 484-7, and cases; 502-3, and cases; 
Bayha v. Webster Co., 18 Neb., 131.) 


MAXWELL, J. 


This is an original action brought in this court to en- 
force the performance of an alleged public duty. It is 
stated in the petition that: 


“Your relator now is, and at all the dates hereinafter 
mentioned has been, a county of the state of Nebraska, 
duly organized and existing by virtue of the laws of said 
state, and the respondent, James W. Shearer, was, at a 
general election duly held in and for said county of Cum- 
ing, on the 3d day of November, 1885, duly elected to 
the office of county clerk of said county for the term of 
said office commencing on the 7th day of January, 1886, 
and terminating on the Sth of January, 1888, and having 
duly qualified therefor, did, for the term of said office and 
between said dates, hold said office and exercise the duties 
and functions thereof. That said respondent was entitled 
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to receive and retain from fees received by him, as such 
county clerk for said term of said office, for his services as 
such county clerk the sum of $3,000 and no more; that 
respondent was, by the boafd of county commissioners of 
said county, allowed to employ one deputy clerk and no 
more for said term of said office, the salary or compensa- 
tion allowed such deputy being fixed by order of said 
board of county commissioners at the sum of $700 per an- 
num, and respondent was entitled to receive and retain 
from fees received as such county clerk for said term, on, 
account of the compensation allowed for the services of 
said deputy clerk, the sum of $1,400 and no more; that 
said sum of $3,000, the salary of respondent for said term 
of said office, and the said sum of $1,400, the salary of 
the deputy of said respondent for said term of said office 
amounting in the aggregate to the sum of $4,400, was all 
the money that respondent was entitled to receive and re- 
tain from the fees received by him as such county clerk for 
said term of said office; that respondent received and en- 
tered upon his fee book, as such county clerk, the sum of 
$5,335.88, fees of said office for said term; that respondent . 
also received during: said term of said office, but did not 
enter the same upon his fee book as such county clerk, the 
following sums : 
For making tax list for the year 1886....... eeaacens $650 00 
For making tax list for the year 1886...........00. 700 00 
For salary as clerk of the county board of said 

county for the said term ending January 5, 1888, 800 00 

“That respondent actually received as fees of said office 
for his term aforesaid the sum of $7,485.88; that by law 
it was and is the duty of respondent to pay into the county 
treasury of said county of Cuming all of said sum; ex- 
cepting the aforesaid sum of $4,400, to-wit, the sum of 
$3,085.88, yet respondent, disregarding his duty in the 
premises, and to the great injury and prejudice of relator, 
has at all times neglected and refused and does now refuse 
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to pay said sum or any part thereof into the treasury of 
said county excepting the sum of $405.88 and no more; 
that respondent unlawfully retains and refuses to pay into 
the treasury of said county of Cuming, as by law required, 
the sum of $2,680, being the excess of fees received by him 
as such county clerk for said term of said office over and 
above the sum by law allowed said respondent as such 
county clerk and over and above the said sum of $405.88 
paid into said treasury by the said respondent as hereinbe- 
fore recited.” 

To this petition the defendant has interposed a general 
demurrer and the cause is now submitted thereon. 

If the allegations of the petition are true the defendant 
was the county clerk of Cuming county during the years 
1886 and 1887, and while he was such clerk collected a con- 
siderable sum of money for fees in excess of the amount 
allowed by law which he has not reported or paid into the 
county treasury. This excess it is his duty to pay into the 
treasury. This duty is personal to the defendant himself, 
and does not devolve upon his successor, and the fact that 
his term of office has expired does not release him from the 
obligation. ‘ 

The question here presented was very fully considered 
in State v. Leidtke, 12 Neb., 171. As the defendant, in 
case of an adverse decision, desires to answer and take issue 
on the facts stated in the petition, the demurrer will be 
overruled and leave given the defendant to answer within 


twenty days. 
JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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L. W. Goss v. NosLe Runner. 
[FILED May 6, 1890.] 


Work and Labor: Set-Orr: NEGLIGENCE. Inan action by A 
against B to recover for work and labor performed on a farm, 
B answered in effect admitting the ciaim of A, but alleging in 
substance that by reason of the negligence of A in driving a 
horse of B against a barbed wire fence the horse was greatly 
injured, in consequence of which he had sustained damages in 
the sum of $125 and $20.50 for medicines and attendance, etc. 
Held, That the testimony failed to show any negligence of A, 
and that the court did not err in refusing to give certain in- 
structions on the questions which were asked on behalf of B. 


Error to the district court for Hall county. Tried 
below before Harrison, J. 


Thompson Bros., for plaintiff in error, 
O. A. Abbott, contra, 
MAXWELL, J. 


. This is an action for work and labor performed by 
Runner for Goss. Goss in his answer substantially ad- 
mits the plaintiff’s claim, but as a counter-claim alleges: 


“That on the 11th day of July, 1885, said defendant 
was the owner of one certain mare of the value of $125, 
and that on said last mentioned date said plaintiff, while 
engaged in performing the work as aforesaid and was 
driving the said mare with another animal hitched to a 
corn plow, did carelessly and negligently drive said mare 
into a wire fence, and thereby cut, mangle, and injure the 
said mare in one of her front feet and leg to such a degree 
that she has become entirely worthless and of no value to 
this defendant, all of which is wholly the result of the care- 

31 
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lessness and negligence of the said plaintiff as aforesaid, 
and without any negligence or carelessness whatever on the 
part of said defendant, said mare from the effects of said 
injuries has become of no value and thereby said defend- 
ant has been damaged in the sum of $125; that also said 
defendant was damaged by said careless and negligent acts 
of said plaintiff in being compelled to provide medicines 
and medical aid for said mare in the sum of $20.50.” 

On the trial of the cause the jury returned a verdict 
in favor of Runner for the sum of $117.15, upon which 
judgment was rendered. The testimony tends to show 
that in the autumn of 1884 Runner commenced to work 
for Goss on his farm in Hall county; that at that time 
Runner was but sixteen or seventeen years of age. So 
far as the record discloses he was a diligent, faithfnl em- 
ploye, who performed his duties to the satisfaction of his 
employer. 

The inclosure referred to in the answer was composed of 
three barbed wires and was but twenty-four to thirty inches 
in height, and the corn, which Runner was cultivating, ex- 
tended within from four to eight feet of the fence. All the 
testimony shows that the fence was so low that the horses 
on coming to it were liable, unless checked by the driver, 
to step over it. The proof also shows that while Run- 
ner was cultivating corn on the day named a mare be- 
longing to Goss which he (Runner) was driving placed one 
of her fore feet over the wire and within the inclosure, by 
reason of which she was injured. The fence itself seems 
to have been a source of danger to a team approaching it 
and required the utmost vigilance to prevent injury to such 
team, 

So far as Ruuner is concerned, however, there was no 
negligence proved against him, and no question of that 
kind to submit the jury. The court, therefore, did not 
err in refusing to give certain instructions on that question 
asked on behalf of Goss. Runner performed labor for 
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many months for Goss, for which he has not been paid. 
“The laborer is worthy of his hire.” 
The judgment is right and is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 


Howeut Bros. v. ANNA M. Roperts ET AL. 


Oe yf ties, 


° FILED May 6, 1890. 
[ ; ] pups 1923. 
Limitations: QuasI-PENAL ACTIONS: STOCKHOLDER’s LIABIL- 
1ry. Section 136 of chapter 16, Compiled Statutes, which n) 
makes stockholders in a corporation liable jor debts contracted “ 
by the corporation while its officers are in default in publishing 
an annual notice stating “the amount of all the existing debts 
of the corporation,’’ is qvasi-penal, but is not a penalty, the 
evident purpose being to secure the rights of creditors, and an 
action to recover such debts is not barred by the statute of limi- 
tations in one year. 


sf cd 
oa 
4, 


Error to the district court for Harlan county. Tried 
below before GasLin, J. 


Morning & Keester, for plaintiff in error: 


The liability is intended as a means of redress for cred- 
-itors, not as a penalty. (Goodridge v. Rogers, 22 Pick. 
[Mass.], 497; Sackett v. Sackett, 8 Id.,320; Adams v. Pal- 
mer, 6 Gray [Mass.], 388; Corning v. McCullough, 1 N. 
Y., 47; Morawetz, Private Corp. [2d Ed.], secs. 873, 
877.) It is in the nature of a specialty and does not fall 
within the statute of limitations. (Angell, Lim. [6th Ed.], 
sec, 80; Bullurd v. Bell, 1 Mason [U. 8. C. C.], 243.) 


C. C. Flansburg, contra, cited on the contention that 
the statute was penal: First Nat. Bank v. Price, 33 Md., 
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487; Derrickson v. Smith, 27 N. J. L., 166; Kritzer v. 
Woodson, 19 Mo., 327; Cable v. McCune, 26 Id., 380; 
Lawler v. Burt, 7 O. St., 340; Diversy v. Smith, 103 II, 
A400, and cases cited; Jferchants Bank v. Bliss, 35 N. Y., 
412; Wiles v. Suydam, 64 Id., 173; Knox v. Baldwin, 80 
Id., 613; Irvine v. MeKeon, 23 Cal., 472; Halsey v. Me- 
Lean, 12 Allen [Mass.], 438; Stebbins v. Edmands, 12 
Gray [Mass.], 203-5. 


MAXWELL, J. 


This action is brought upon four drafts, each for $1,200, 
which were drawn upon and accepted by the Nebraska Lum- 
ber Company, of Red Cloud. The drafts are dated Decem- 
ber 5, 1885, and were payable, respectively, February 10, 
1886, February 25, 1886, March 15, 1886, and March 25, 
1886. The drafts not being paid, an action was brought 
on the 28th day of December, 1887, against the defendants, 
who were the stockholders in the corporation. A demurrer 
to the petition was sustained in the court below and the ac- 
tion dismissed. The plaintiff in the petition, after stating 
the incorporation of the lumber company and that the de- 
fendants were the stockholders thereof, the acceptance of 
the drafts etc., alleges: 


“That said Nebraska Lumber Company, its officers, 
agents, directors, stockholders, managers, or servants, did 
not at any time post in a conspicuous place at the places of 
doing business of said corporation, subject to public inspec- 
tion, a copy of the by-laws of said corporation and the names 
of all officersappended thereto. And said Nebraska Lum- 
ber Company neglected to give notice annually in some 
newspaper printed in the county or counties in which its 
business was transacted (there being newspapers printed in 
the said counties), of the amount of all existing debts of 
the corporation, signed by the president and a majority of 
the directors, as required by the statutes of the state of Ne- 
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braska; that all of said defendants were stockholders in 
said Nebraska Lumber Company, and were such stock- 
holders at the time of such default in failure to give the 
notice first above mentioned, and were such stockholders at 
the time of the failure to post a notice stating the names 
of officers and the place of doing business, and were stock- 
holders at the time of the failure to give a notice of in- 
debtedness required by law as above stated, and were such 
stockholders at the time the debt owing to this plaintiff 
was contracted ; that by reason of such neglect and default 
the said defendants, stockholders as aforesaid, would become 
liable for the debt now owing from the Nebraska Lumber 
Company to this plaintiff; that said corporation was at 
the time the indebtedness herein,stated was contracted and 
now is insolvent.” 

There are four counts in the petition, one upon each 
draft. It is sought to make the stockholders personally 
liable because they failed to publish the annual statement 
required by law. Sec. 136 of chap. 16, Compiled Statutes, 
provides that “‘ Every corporation hereafter created shall 
give notice annually in some newspaper printed in the 
county or counties in which the business is transacted, and 
in case there is no newspaper printed therein, then in the 
nearest paper in the state, of the amount of all the existing 
debts of the corporation, which notice shall be signed by 
the president and the majority of the directors ; and if any 
corporation shall fail to do so, * * * all the stockhold- 
ers of the corporation shall be jointly and severally liable 
for all the debts of the corporation then existing, and for all 
that shall be contracted before such notice is given.” 

It is claimed by the attorneys for the defendants that 
the provision in question isa penalty, and hence that, under 
section 13 of the Code, this action is barred in one year 
from the time the cause of action accrues and this is the 
principal question in the case, 

In White v, Blum, 4 Neb., 563, Laks, Ch. J., in speak- 
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ing of the personal liability of stockholders in a railway 
corporation, says: “The first is the only individual labil- 
ity to which a stockholder in a railroad company can pos- 
sibly be subjected if the law be faithfully observed, while 
that given by sections 136 and 139 may be regarded as be- 
ing in the nature of a penalty denounced against all the 
members of a corporation whenever it fails to observe those 
reasonable rules which the legislature seems to have consid- 
ered necessary for the protection of the public against the 
evils of corrupt and irresponsible organizations that might 
otherwise exist.” 

In Smith v. Steele, 8 Neb., 115, the precise question here 
involved was before the court, and it was held that the stock- 
holders were personally liable for all debts contracted by a 
corporation while the officers were in default in publish- 
ing the notice required, citing Garrison v. Howe, 17 N. 
Y., 458. 

The question was again before the supreme court in 
Doolittle v. Marsh, 11 Neb., 248, in an action to subject 
the property of the stockholders of the Omaha Street Rail- 
way Company to the payment of a judgment recovered by 
Mrs. Doolittle against said railway for injuries sustained 
by her while attempting to alight from one of its cars, 
It was held that the debts referred to in sections 136 and 139 
of chapter 16 were those arising upon contract and not 
damages for torts. Judge Coss, in the opinion, says: 
“The debts spoken of in the two sections undoubtedly are 
only those obligations arising on express and implied con- 
tracts growing out of dealings between the corporation and 
other corporations or individuals where the financial con- 
dition of such corporation would or might be the founda- 
tion of credit. The law has made it one of the conditions 
upon which the promotors and managers of corporations 
may do business without risk to their private fortunes, that 
such corporations shall publish annually a true statement 
‘of the amount of all the existing debts of the corpora- 
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tion.” The only useful end which such statement can serve, 
is to furnish persons about to give such corporation credit 
a basis of information for their guidance. The tangible 
personal property of the corporation shows for itself, its 
real estate can be learned from the records, but in order to 
be enabled to properly rate its credit one must know the 
amount of its debts.” This in our view is a correct state- 
ment of the law. Section 136 of chapter 16, while in the 
nature of a penalty and in some of the cases is spoken of 
as such, yet it is not a penalty in fact. It is designed for 
the safety of creditors of irresponsible corporations. It is 
a provision that in case the officers of a corporation fail to 
publish an annual statement setting forth the facts required 
by statute, showing the financial condition of such corpo- 
ration, and while thus in default debts are contracted by the 
corporation, the stockholders are liable for such debts. 

The statute is guasi-penal, but not a penalty, and a cause 
of action is not barred in one year from the time the cause 
of action accrues, the limitation being the same as in other 
contracts, 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


Joun Sruons v. D. B. Sowarps. 
[FILED May 6, 1890.] 


> 1. Replevin: Junament. A brought an action of replevin against 
B, a constable, and upon the execution and delivery of an un- 
dertaking for the redelivery of the goods if judgment should be 
rendered against him, the goods were delivered to him. Before 
the trial one C, who claimed to be the owner of the goods, at 
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his own request was joined as defendant, judgment was ren- 
dered against A, and the property not being returned, an exe- 
cution was issued against him and returned unsatisfied. Held, 
No error. 


2, Justice of the Peace: JupGmMENT on PLEADINGS. While 
a demurrer to a pleading is unknown in actions before a justice 
of the peace, yet where the bill of particulars states a cause of 
action and an answer is filed thereto in writing, which purports 
to set up a complete defense to the action, and is insufficient, 
the case in effect being submitted on the pleadings, the justice 
may render judgment thereon unless the defendant desires to 
amend his answer and set up additional matters. 


‘Error to the district court for Boone county, Tried 
below before Tirrany, J. 


I. L. Albert, for plaintiff in error, cited: Hedges ». 
Roach, 16 Neb., 673; Miller v. Mesick, 15 Id., 646; Will- 
iams v. Bates, Id., 566. 


J. 8. Armstrong, and Anstine & Riley, contra, cited: 1 
Bouvier, L, D. [14th Ed.], 90; 1 Greenleaf, Ev. [13th 
Ed.], 223; Brooks v. Dutcher, 22 Neb., 644. 


MAXWELL, J. 


This action was brought by D. B. Sowards against 
James Starring before a justice of the peace upon an un- 
dertaking in replevin. There seems to have been the 
usual motion for a change of venue, which was sustained, 
and the cause transferred presumably to the nearest justice. 

The bill of particulars is quite full, and, after stating the 
facts as to the action of replevin, and setting out a copy of 
the undertaking, it is alleged that “ Upon the delivery of 
said undertaking the goods and chattels taken under said 
order of delivery weze delivered to the aforesaid John 
Chinborg. The said James Starring, from whom the said 
specific personal property was taken on said writ of re- 
plevin, was a duly qualified constable of said Boone county 
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and was in possession of said specific personal property by 
virtue of an execution issued from a justice court of said 
county wherein D. B. Sowards, the plaintiff herein, was 
plaintiff, and one Charles Chinborg was defendant, and 
the said James Starring had no other interest in said 
specific personal property than that given by said execu- , 
tion; and upon the 24th day of September, 1887, and be- 
fore trial of said action, all the parties being present, on 
motion of said James Starring, and at the instance of D. 
B. Sowards, he, the said D. B. Sowards, plaintiff herein, 
was made a party defendant in said action. Upon trial of 
said cause in said court on the 24th day of September, 
1887, a verdict was rendered against the defendants in said - 
action, to-wit, James Starring and D. B. Sowards, plaint- 
iffs herein. Whereupon, to-wit, on the 4th day of Octo- 
ber, 1887, said defendants filed an undertaking for an ap- 
peal to the district court of Boone county, which appeal 
was duly had and perfected. 

“On the 3d day of May, 1888, said cause came on for 
hearing in said court before three arbitrators selected in ac- 
cordance with a stipulation duly filed in said court in said 
action, and said arbitrators found the right of possession of 
said specific personal property at the commencement of the 
action to be in the defendants, James Starring and D. B. 
Sowards, this plaintiff, and that the right of possession of 
said specific personal property was of the value of $113.65, 
whereupon the court upon the same day aforesaid rendered 
judgment in accordance with said award for the return of 
said specific personal property, or in default thereof, to re- 
cover from the plaintiff thercin the sum of $113.65 and 
cost of suit, amounting to $49.62; that said John Chin- 
borg, the plaintiff therein, has not returned nor offered to 
return said specific personal property, nor any part thereof, 
and no part of said judgment has been paid. . 

“On the 4th day of February, 1889, an execution was 
issued to the sheriff of Boone county on said judgment, in 
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favor of this plaintiff and against the said John Chinborg, 
aud said execution has been returned wholly unsatisfied.” 

To this bill of particulars the defendants below filed a 
formal answer in writing which contained a number of de- 
nials, and “defendants admit that the said James Starring 
was a duly qualified constable of said Boone county, and 
that at some time prior to the commencement of the action 
in replevin, mentioned in plaintiff’s bill of particulars, the 
said James Starring had taken possession of the goods and 
chattels in controversy in said action in replevin under an 
execution issued from a justice court of said Boone county 
wherein said D. B. Sowards was plaintiff and Charles 
- Chinborg was defendant, but submit that the same is not 
material to this action. 

“Defendants further adinit that said D. B. Sowards, 
plaintiff herein, was made a party defendant with said 
James Starring in said action in replevin. 

“Defendants admit the truth of the allegations contained 
in paragraphs numbered 5, 6, and 7 of said bill of partic- 
ulars. 

‘Defendants admit that an execution was issued on the 
4th day of February, 1889, and that the same was returned 
unsatisfied by the sheriff of said Boone county, but de- 
fendants aver that said execution was issued in favor of 
D. B. Sowards and James Starring, instead of in favor of 
said D. B. Sowards, as is shown by a copy of said execu- 
tion together with the return of the sheriff thereon,” ete, 

Upon thie issue thus made the plaintiff below moved for 
judgment on the pleadings, which motion was sustained, 
The case was then taken on error to the district court, 
where the judgment was affirmed. 

Section 1045 of the Code provides that “ No suit shall 
be instituted on the undertaking given under section one 
thousand and thirty-seven, before an execution issued on a 
judgment in favor of the defendant in the action shall 
have been returned that sufficient property whereon to levy 
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and make the amount of such judgment cannot be found 
in the county.” 

It is alleged in the bill of particulars that an execution 
was issued on the judgment in replevin and returned 
wholly unsatisfied. ‘The objection made by the plaintiff 
in error is that the execution was in favor of two plaintiffs 
when it should have been in favor of but one; but it 
seems to have been in the form in which the judgment was 
rendered ; that is, the judgment in repleviu seems to have 
been joint and the execution is in the same form, and, 
so far as appears, no injury resulted to the plaintiff in 
error thereby. The object of requiring an execution to be 
issued before an action is brouglit on the undertaking is to 
collect the amount of the judgment without suit. If the 
defendant in the judgment has personal property liable to 
levy and sale to satisfy said judgment, then an action on 
the undertaking would be unnecessary. 

It is objected that the justice rendered judgment on the 
pleadings, which it is claimed he had no authovity to do. 

It is true that a demurrer to a pleading is unauthorized 
in an action before a justice of the peace, yet where an in- 
sufficient defense is set up in writing to a bill of particu- 
lars that states a cause of action and the case is submitted . 
to the justice on the pleadings, he may decide as to the 
sufficiency of such answer, and if he hold that it fails to 
state a defense, and no effort is made to amend the same, he 
may render judgment on the pleadings, 

In Hedges v. Roach, 16 Neb., 673, where on the trial 
the plaintiff moved for judgment, notwithstanding the 
answer, it was held that the motion was properly overruled 
the ordinary procedure being to demur to the answer, and 
thus test its sufficiency before the expense of summoning 
witnesses was incurred, and this, we think, is the correct 
mode of procedure, but it was not intended to supersede the 
practice which prevails to some extent of submitting cases on 
the pleadings. All proceedings before a justice of the peace 
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are to be liberally construed in cases where he has jurisdic- 
tion. 

A justice court is designed to furnish to litigants a tri- 
bunal near the homes of one or more of the parties for the 
trial of cases where large interests are not involved. Mere 
defects in the forms of procedure, where neither party has 
been deprived of a substantial right, will not warrant a re- 
viewing court to set aside the judgment, and to justify such 
action it must appear that the party complaining has been 
injured by the act complained of. 

So far as this record discloses it does not appear that the 
plaintiff in error has any defense to theaction. The judg- 
ment is right and is affirmed. 


JUDGMENT AFFIRMED, 


THE other judges concur. 


OmaHa & R. V. R. Co. v. Harrison Brown. 


Same v. Annie E. Brown, 
[FILED May 6, 1890.] 


1, Pleading: AMENDMENT: Costs. The district court may grant 
an amendment of a pleading before or at the trial, upon such 
terms as to payment of costs as may be just, aud error will not 
lie unless there hag been an abuse of its discretion. 


2. Railroads: BripGes OpsTRUCTING STREAM: ACTION TRANSI- 
ToRY. An action against arailway company for injuries to real 
estate which occurred in 1886 from an overflow of the Platte 
river, caused by the alleged negligent and wrongful construction 
of a railway bridge across said river, is transitory and need not 
be brought in the county where the cause of action arose. The 
act of 1889 is not involved in the case. 


3. : EvipeNce. Where the testimony of the wit- 


nesses tends to show that the piers of the bridge-were twenty 


VoL. 29] JANUARY TERM, 1890. 493 


0, & R. V. R. Co. ¥. Brown, 


feet apart from center to center; that prior to the construction 
of the bridge, floods had occurred in the river overflowing the 
bottom lands, and that driftwood frequently, at such times, 
floated down the river and was liable to lodge against any ob- 
struction, and that in the breaking up of the ice in each spring 
cakes of ice more than twenty feet square freqnently floated 
down which could not go between the piers unless broken up, 
this testimony was proper for the jury to consider in connection 
with the testimony of experts in substance that the bridge at 
the time of its construction was a prudent, safe, and proper con- 
structure, 


4. 


: Review. Both the district and supreme 
court in a proper case is clothed by the Code with power to 
review the findings of a jury and where the verdict is clearly 
wrong set it aside, hut this power will not be exercised merely 
because a greater number of witnesses testify against a given 
state of facts than those that testify in favor thereof. In such 
case it is the duty of the jury to scrutinize the testimony of 
each witness and ascertain from the evidence what his means ° 
of knowledge were, together with his apparent truthfulness and 
impartiality, and the verdict will not be disturbed unless it is 
clearly apparent that the jury committed an error. 


5. 


: DAMAGES: WHO May SuE For. A purchaser of 
real estate holding the same by contract and being in possession 
may recover damages for injury to said land. 


Error to the district court for Saunders county. Tried 
below before MARSHALL, J. 


J. M. Thurston, and W. R. Kelly, for plaintiff in error. 


W. H. Munger, and E. F. Gray, contra, 


MAXWELL, J. 


These cases are similar and for that reason were tried to- 
gether in the district court and are submitted together in 
this court. Harrison Brown in his petition alleges: 


“That the plaintiff’s said lands, ever since the year 1875 
and as in its natural condition, were and have been lower 
than the banks of said Platte river, and as well all the 
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land round about the plaintiff’s said lands, for many miles, 
was and has been, ever since the year 1875, and as in its 
natural state, lower than the banks of said river; and 
plaintiff’s said lands, and as well as the said land round 
about, ever since the year 1875, and as in its natural state, 
was and has been liable to be overflowed by any obstruc- 
tion of the natural flow of the said river; that beginning 
in the fall of 1876, and finishing in the spring of 1877, 
the defendant, well knowing all of the foregoing facts, 
and with full knowledge of the plaintiff’s said lands and 
the condition thereof and improvements thereon, and of 
the occupation thereof, as aforesaid, and against and con- 
trary to notice and warning, did, negligently, unlawfully, 
wrongfully, and in violation of the rights of the plaintiff, 
construct and erect a railroad bridge on its said line of 
railroad, between the counties of Douglas and Saunders, 
in Nebraska, over and across the Platte river, for its exclu- 
sive use, at a point about one and a fourth miles above the 
plaintiff’s said lands, in a northwesterly direction there- 
from, the said bridge being so erected and constructed as 
to create an unlawful obstruction in said river, and to pre- 
vent the natural flow of ice and water therein, and to cause 
the natural flow of ice and water in the spring of the year 
to gorge, back up, and overflow the banks of said river 
and flow down the valley on the north side of said river 
over the said Jands of plaintiff and thereby greatly injure 
and damage adjoining lands and property, and especially 
the said Jands and property thereon of the plaintiff and the 
business of the plaintiff on his said lands carried on by 
him, as’aforesaid; that by reason of the said bridge, and 
as well the approaches thereto, being so negligently, wrong- 
fully, unlawfully, and improperly constructed and erected 
by said defendant as aforesaid, the said bridge and its ap- 
proaches, on or about the 27th day of February, 1886, did 
so obstruct the natural flow of ice and water in said Platte 
river as to threaten an ice gorge and blockade at such 
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point, and thereby cause the ice and water in said river to 
break over the north bank thereof and to flow over the ad- 
joining lands and especially the plaintiff’s said lands, to the 
immediate injury thereof and to the injury and destruction 
of the plaintiff’s said property and business thereon, all of 
which facts the defendant well knew at the said time of 
such threatened ang impending overflow and damage. 
“That notwithstanding such knowledge, and although 
notified of the then condition of said river, and of the ob- 
struction and threatened ovevflow as aforesaid, and warned 
by them of the probable consequence of permitting such ob- 
struction to remain, yet the defendant neglected and refused 
to remove said obstruction or to make a sufficient opening 
in said bridge or approaches to allow the ice and water of 
said river to flow in the natural channel thereof, which the 
defendant then could with little expense have done within 
one day’s time, and before any considerable overflow was 
caused, or any considerable damage or injury had been 
done, with but slight injury to said bridge or approaches, 
and could thereby have prevented the formation of an ice 
gorge at said bridge, and the serious overflow and conse- 
quent injury and damage to the plaintiff that followed; 
that, as the direct, natural, and probable result of the 
wrongful, unlawful, negligent, and improper erection and 
construction of said bridge and the approaches thereto, as 
aforesaid, and as the direct, natural, and probable result of 
permitting said bridge and approaches to remain as an 
obstruction in said river as aforesaid, a large ice gorge at 
said last mentioned date commenced to form at said bridge 
and approaches, and so did form and continue for twenty- 
four days, of sufficient height and strength as to com- 
pletely turn the entire flow of ice and water running in 
said river against, over, and through the said north bank of 
said river at said bridge, above the plaintiff’s said lands, 
and so as to cause the said ice and water of said river to 
rush and flow with great force, depth, and violence over 
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the plaintiff’s said lands, and the surrounding lands for 
many miles in extent, and so continue for twenty-four 
days, and until the pressure of ice and water against said 
bridge broke through and carried away a portion of the 
same, when said ice and water immediately receded and 
flowed down the natural channel of said river; that by 
reason of said ice and water being forced over and through 
said north bank as aforesaid, and the ice and water 
with great force, depth, and violence rushing and flowing 
over the plaintiff’s said lands as aforesaid, and over the 
surrounding land as aforesaid, the plaintiff’s said lands, 
and the land surrounding the same for many miles in ex- 
tent, were inundated and overflowed for the space of twenty- 
four days, and thereby, and in consequence of said ice 
gorge and obstruction, and the said negligence and wrong- 
ful and unlawful and improper erection and construction 
of said bridge and approaches thereto, the plaintiff was 
greatly injured and damaged in this, to-wit: His said lands 
and the whole thereof were stripped of its soil over its en- 
tire extent, gullied out in places, in places ridged up, and 
in places dug full of deep holes and the whole covered 
with a deep deposit of sand, and the said cultivated farm 
land was rendered unproductive and the grass of said 
meadow and pasture thereon was killed and destroyed, his 
fencing on said lands, amounting to 880 rods of fencing, was 
broken down and washed away and destroyed, his dwelling 
house and its foundation thereon was flooded and injured 
and his tenement house thereon was washed away and de- 
stroyed, and his barn and storehouses, corrals, and water 
troughs were injured and destroyed, to his damage in these 
behalfs $3,530; his hay to the amount of ten tons thereon 
was washed away and destroyed, his buckwheat to the 
amount of forty bushels thereon was washed away and 
destroyed, his corn thereon to the amount of two hundred 
bushels in crib was wetted and destroyed, his carpets and 
household goods thereon were wetted, washed away and de- 
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stroyed, his potatoes and provisions for family use of the 
value of $50 thereon were wetted and destroyed, his tools 
and implements of the value of $10 thereon were washed 
away and destroyed, his firewood thereon of the value of 
$50 was washed away and destroyed, to plaintiff’s damage 
in these behalfs $350; his horses to the number of three, 
his cattle to the number of fifty, and his hogs to the num- 
ber of three thereon were, by reason of the flooding of his 
barns and corrals, forced out into the open country, in cold, 
snow, ice, and water, without regular care and feed and 
compelled to be so exposed for twenty-four days, and 
greatly reduced in flesh and conditions, and five of his 
said cattle and said three hogs were drowned and killed, to 
plaintiff’s damage in these behalfs $400; his labor and ex- 
pense in endeavoring to save and care for his animals and 
property and his family from the consequence of said 
overflow amounted to not less than $200 in value, to his 
damage in this behalf $200; and the plaintiff, in conse- 
quence of said overflow, was otherwise put to great expense, 
trouble, and inconvenience, and hardship, and that the: 
plaintiff’s entire damage and loss in the premises is $4,480.” 

He afterwards filed a motion to amend his petition “by 
crossing out the words and figures, to-wit, ‘to plaintiff’s 
damage in these behalfs, $2,500,’ found in lines 8 and > 
on page 7 of the petition; and by crossing out the words. 
and figures, to-wit, ‘to plaintiff’s damage in this behalf, 
$800, ’ found in lines 11 and 12 of the same page; and 
by crossing out the figures, to-wit, ‘$150,’ found in line 
19 of the same page, and by inserting by interlineation in 
place of said Jast mentioned figures the figures, to-wit, 
‘$3,530,’ in order to make one item of the same aggre~ 
gated damages out of what is now stated in three items, 
because said three items, as now stated, comprise damages. 
only to the entire tract of real property, and, as now stated, 
might lead to confusion in the evidence and verdict.” This. 
was objected to on behalf of the railroad company because: 


32 
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it states a new and different cause of action and is a de- 
parture from the original cause. The objection was over- 
ruled,.to which exceptions were duly taken. The amend- 
ment was not a departure and did not state a new cause of 
action, and the right to permit the amendment to be made 
was within the control of the court. In case of surprise, 
where an important amendment of a pleading is made on 
the trial, the court has the power to continue the cause for 
a time or to the next term of the court. This power is 
necessary and should be exercised where an important 
amendment is made during the trial which requires new 
testimony to support or defend, against which the adverse 
party cannot then produce. In the case at bar, however, 
there is no claim of unfair treatment by the court, and the 
amendment seems to have been without prejudice. 

The railway company, in its answer, admits the con- 
struction of the bridge in question, but denies that “it 
wrongfully, unlawfully, and in violation of the rights of 
the plaintiff coustructed said bridge, and alleges that it was 
duly authorized by its charter under the laws of the state 
to construct the same; defendant denies that said bridge 
was so constructed as to cause an unlawful obstruction in 
said Platte river, and to prevent the natural flow of ice and 
water to gorge, back up, and overflow the banks of said 
river; and defendant denies that said bridge was in any 
particular defectively or insufficiently constructed, but on. 
the contrary avers that the same was a suitable, safe, proper, 
and lawful structure, to be erected and extended over said 
river in furtherance of defendant’s power and authority to 
build and operate a railway under its said charter over and 
across said river; and defendant denies that said bridge in 
any manner caused the said ice and water to back up and 
overflow the land of plaintiff, and denies that plaintiff was 
damaged in any way by reason of the construction or erec- 
tion of said bridge and approaches, and denies that said 
bridge or its approaches were negligently, wrongfully, or 
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improperly constructed; and defendant denies that said 
plaintiff was damaged as in said petition described, but 
alleges that if said plaintiff suffered damage as alleged 
from the overflow of said Platte river, or from the gorging 
of ice there, such overflow and gorging were the result 
wholly of natural causes and of the unprecedented high 
water and the heavy snow upon the headwaters of said 
stream and the rapidity with which the same melted, and 
the sudden breaking up of the immense quantity of ice in 
said river caused the gorge and overflow as aforesaid, and that 
such alleged damages resulted wholly from the elements or 
act of God, being causes over which the defendant had no 
control whatever, and were not in any way or in any par- 
ticular caused by said defendant or any of its structures or 
erections connected with said railroad, or by the construc- 
tion, management, or existence of said railroad bridge or 
approaches. And for further answer defendant says that 
a short distance above the said bridge across the said Platte 
river there are certain islands and sand bars; that at the 
time alleged in said petition the only gorge of ice in said 
river formed on said islands and sand bars and not at or 
near the said bridge; that the gorges of ice thus formed 
upon the sand bars and islands above said bridge caused 
the overflow complained of and the only overflow of said 
river at said time; that the overflow of said river thus 
caused by the gorges at the said islands and sand bars was 
the direct cause of the alleged damages of said plaintiff and 
all the damages that may have accrued to the said plaint- 
iff or others in the vicinity of said gorge; and defendant 
says that there was no ice gorge formed at the bridge, but 
that a large amount of the water that overflowed the banks 
of said river above said gorge formed on the islands and 
sand bars as aforesaid, flowed around said gorges on the 
bottom lands and back into the channel of said river above 
said bridge and pursued its natural course under said bridge 
without hinderance or obstruction.” 
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As a second defense, the statute of limitations is pleaded, 
“and the third defense is that the cause of action accrued in 
Douglas county and the action is brought in Saunders 
county. . 

The pleadings in the case of Annie E. Brown.v. 0. & 
R. V. BR. Co. are substantially the same as in the case above 
set forth, except as to the title of forty acres of land, which 
will be noticed hereafter. 

At the commencement of the trial the attorney for the 
railway company objected to the jurisdiction of the court 
upon the ground that the action should have been brought 
in Douglas county, where the cause of action arose, The 
objections were overruled, to which exceptions were duly 
taken, and the ruling of the court is now assigned for 
error. 

Sec. 51 of the Code provides that “Actions for the fol- 
lowing causes must be brought in the county in which the 
subject of the action is situated, except as provided in sec- 
tion fifty-two: First—For the recovery of real property 
or of au estate or interest therein, Second—For the parti- 
tion of real property. Third—For the sale of real prop- 
erty under a mortgage lien or other incumbrance or charge. 
x Ok Ox 

“Sec. 52. If the real property, the subject of the action, 
be an entire tract and situated in two or morg counties, or 
if it consists of separate tracts situated in two or more 
counties, the action may be brought in any county in which 
any tract or part thereof is situated, unless it be an action 
to recover the possession thereof. And if the property be 
an entire tract, situated in two or more counties, an action 
to recover the possession thereof may be brought in either 
of such counties; but if it consists of separate tracts in 
different counties, the possession of such tracts must be 
recovered by separate actions brought in the counties where 
they are situated. 

“Sec, 53. An action to compel the specific performance 
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of a contract of sale of real estate may be brought in the 
county where the defendants, or any of them, reside. 

“Sec. 54. Actions for the following causes must be 
brought in the county where the cause, or some part thereof, 
arose. First—An action for the recovery of a fine, for- 
feiture or penalty, imposed by a statute, except that when 
it is imposed for an offense committed on a river, or other 
stream of water, or road which is the boundary of two or 
more counties, the action may be brought in any county 
bordering on such river, water-course or road, and opposite 
to the place where the offense was committed. Second—An 
action against a public officer for an act done by him in 
virtue or under color of his office, or for a neglect of his 
official duty. Third—An action on the official bond or 
undertaking of a public officer. 

“Sec. 55. An action, other than one of those mentioned 
in the first three sections of this title, against a corporation 
created by the laws of this state may be brought in the 
county in which it is situated, or has its principal office or 
place of business, but if such corporation be an insurance 
company, the action may be brought in the county where 
the cause of action, or some part thereof, arose. 

“Sec. 56. An action against a railroad company, or ‘an 
owner of a line of mail stages, or other coaches, for an in- 
jury to person or property upon the road or line, or upon a 
liability as a carrier, may be brought in any county through 
or into which the said road or line passes,” 

‘It will be observed that sections 51, 52, and 53 relate to 
the actions affecting the dle to real estate, while section 54 
relates to official bonds, acts done by an officer by virtue of 
his office, neglect of official duty, and fines, forfeitures, and 
penalties imposed by statute. Section 55 applies more par- 
ticularly to ordinary corporations of the state having a 
principal place of business therein, and it is evident from 
other provisions of the statute, was not intended to apply 
to railway corporations, as section 56 authorizes an action 
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to be brought against it for an injury to person or prop- 
erty upon the road or its line, or upon a liability as a car- 
rier, in any county through or into which the road or line 
passes. It is claimed by the plaintiff in error that this 
provision does not apply in an action for injury to prop- 
erty caused by the construction of a bridge in so negligent 
and unskillful a manner as to cause an overflow of water 
which causes the damages. Section 4, chapter 72, Com- 
piled Statutes, provides that “Service upon railroad com- 
panies may be made as upon other corporations, or by leay- 
ing a copy of the summons, by the proper officer, with any 
station agent, ticket agent, conductor, or other officer of 
said railroad formed within the limits of this state, or left 
at their usual place of business within said county.” 

This is not an action in rem, nor for the recovery of real 
estate, nor in any manner affecting the title or possession 
thereof, and unless prohibited by statute there seems to be 
no valid reason why it should not be brought in any county 
where service could be had. At common law originally 
all actions were local (7 Coke, 1): ‘This created no incon- 
veniency, for all men, being anciently in decenna, they were 
easily come at, the decenna being responsible for their ap- 
pearance ; but when the custom of the decennary began to 
wear off, men used to fly from their creditors; and this 
begot the distinction between local and transitory actions, 
the first relating to lands, which must be tried where the 
lands lie; the other, a debt or duty adhering to the person 
wherever he fled. (1 Bac. Ab. 78.)” (Genin v. Grier, 10 
Ohio, 211.) Hence, under the common law, it was neces- 
sary to allege a place in reference to every traversable 
fact, and that place, wherever the fact occurred, was always 
charged as being within the county the cause was to be 
tried. (Bliss on Code Pleading, sec. 284.) 

Under the Code, however, it is unnecessary, except in 
local actions, to state the venue. The Ohio and Nebraska 
Codes classify local actions: For the recovery of real 
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property or an estate or interest therein, for the partition 
of real property, for the sale of real property under a 
mortgage lien or other incumbrance or charge. The Code 
of Kansas adds to the above: “or for the determination 
in any form of any such rights or interest.” The Arkan- 
sas and Kentucky Codes add to the classes enumerated in 
the Ohio and Nebraska Codes: “For an injury to real 
property.” The original New York Code provided for 
local trials in actions for the recovery of a penalty or for- 
feiture, imposed by statute, except when committed on a 
lake, river, or other stream of water situated in two or 
more counties, in which case it may be brought in any 
county bordering on such lake, river, or stream, and oppo- 
site to the place where the offense was committed; against 
a public officer or person specially appointed to execute his 
duties for an act done by him by virtue of his office, or 
against a person who, by his command or in his aid, shall 
do anything touching the duties of such officer. This 
statute seems to have been copied in California, Florida, 
Indiana, Minnesota, Oregon, North Carolina, South Caro- 
lina, and Wisconsin. (Bliss on Code Pleading, sec. 286, 
and cases cited.) 
Tt will be observed that in but two of the states named 
it is necessary to bring an action for an injury to real es- 
tate in the county where the cause of action arose, and in 
both of those states there is a provision that “if the of- 
fense for which the claim is made be committed on a water- 
course or road which is the boundary of two counties, the 
action may be brought in either of them. (Note 10 to sec. 
286, Bliss on Code Pl.) So that even in the latter states, 
where the cause of action arose out of an obstruction in a 
river dividing two counties, the action could be brought in 
either. The action is for an alleged wrong committed by 
the railway company, by reason of which the plaintiff be- 
low claims to have sustained damages, and such action, in 
the absence of a statute to the contrary, may be brought 
in any county where service may be had on the defendant, 


504 NEBRASKA REPORTS. [ Vou. 29 
0. & R. V. R. Co. v. Brown. 


The defense of the statute of limitations has already 
been decided in O. & R. V. R. R. Co. v. Standen, 22 Neb., 
343, in which it was held that where a railway’ bridge is 
so negligently constructed across a river as to form an un- 
lawful obstruction and become a nuisance by causing an 
overflow of the river, no right of action accrues to a land- 
owner until he sustains an actual injury caused by such 
unlawful obstruction. That case was carefully considered, 
and the authorities for and again:t the proposition were 
diligently examined, and in our view the judgment is right 
and will be adhered to. 

The attorney for the railway company contends that the 
verdict is against the instructions of the court in regard to 
the construction of the bridge. They are as follows: 

“11. The jury are instructed that the gist of these ac- 
tions is the charge of negligence and the want of proper 
care on the part of the defendant in the construction of its 
bridge across the Platte river; and although the jury may, 
from the evidence, believe that each of the plaintiffs have 
suffered damage on account of the overflow of the ice and 
water from the channel of said river, this is not of itself 
sufficient to entitle the plaintiff to recover; it must further 
appear from the evidence that such overflow was directly 
and naturally caused by the negligent and improper con- 
struction of the defendant’s said bridge, as defined and ex- 
plained in these instructions. 

“12. The jury are instructed that the defendant was 
authorized by law to erect the bridge in question over the 
Platte river and to maintain the same in the operation of 
its line of railway, but it was the duty of the defendant to 
so construct said bridge as to permit the passage in the 
channel of said river of such quantities of ice and water 
as might reasonably be expected or anticipated at the 
breaking up of said river in ordinary years; it was also 
the duty of the defendant, in the construction of said 
bridge, to take into consideration, not only the rise and fall 
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of the river during the year, but such floods and freshets 
as occur annually or at longer periods or intervals, and 
which, from having been known to occur at such periods 
or intervals, might reasonably be expected to occur again. 

“13, The jury are instructed that the defendant in these 
cases would not be liable for damages occasioned by the 
overflow of lands caused by an extraordinary flood or 
freshet, such as the defendant’s company could not reason- 
ably have anticipated and provided for in the construction 
of its said bridge, even though such damage may to some 
extent have been occasioned by such bridge being in and 
over said river. 

“14, The jury are instructed that it was the duty of the 
defendant in planning and constructing said bridge to use 
and employ the engineering knowledge and skill at the 
time of the construction of said bridge then ordinarily 
practiced in the construction of such work, and to see to 
the practical application of such knowledge and skill to the 
work of constructing said bridge; among other things, so as 
to allow the passage of ice and water, such as is known to 
pass in said river annually, or which may be reasonably 
expected to occur occasionally, without regard to such great 
or sudden overflows as are often designated as the ‘acts of 
God.’ 

“15, The jury are instructed that if they, from the evi- 
dence, believe that the defendant did construct said bridge 
as stated and defined in the preceding instruction, then the 
defendant would not be guilty of negligence and would not 
be liable in these actions for the damages claimed. On the 
other hand, if the jury, from the evidence, believe that the 
defendant failed to execute and employ such reasonable 
and proper skill and care as stated and defined in said last 
preceding instruction, in the construction of said bridge, 
and that the overflow of the plaintiffs’ Jands was the 
direct and natural result of such failure, and that the 
plaintiffs suffered damage in consequence thereof, then the 
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defendant would be guilty of negligence, and would be 
liable in these actions, 

“16. The jury are instructed that if they, from the evi- 
dence, find for the defendant on the question of negligence ; 
that is, if they should, from the evidence, find that in the 
construction of its said bridge the defendant exercised 
reasonable skill, care, and prndence, within the definition 
already given, then it would be their duty to return a ver- 
dict for the defendant. On the other hand, should the jury 
find from the evidence that the defendant did not exercise 
the reasonable and proper skill, care, and prudence in con- 
structing said bridge, as hereinbefore defined in these in- 
structions, the jury should next proceed to determine, from 
the evidence, whether an ice gorge formed at and against 
the said bridge, as the direct and natural results of its neg- 
ligent, unskillful, or improper construction of said bridge, 
and should they, from the evidence, find that said gorge did 
form at and against said bridge, as the natural and direct 
result of defendant’s negligence, or want of skill in the 
construction of said bridge, and that plaintiffs have been 
damaged in consequence thereof, they should then find in 
favor of the plaintiffs. But should they, from the evidence, 
find that such gorge, if any, was due to any other cause or 
causes than the defendant’s negligence, or want of skill 
and care in the construction of said bridge, they should 
find for the defendant, and in that case it would be imma- 
terial what amount of damage, if any, the plaintiffs have 
sustained.” 

These instructions are not objected to as an incorrect 
statement of the law, but it is said, in effect, that the jury 
disregarded them by finding, as they must have done, that 
the bridge was negligently constructed. 

The railway company called a number of witnesses who 
had been engaged in the planning and supervision of 
bridges over the Platte and other large rivers. The testi- 
mony of these witnesses is given in a plain, direct, and 
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intelligible manner, apparently without reserve, and cer- 
tainly is entitled to great weight. They testify, in sub- 
stance, that the bridge in question, at the time it was con- 
structed, was a prudent, safe, and proper structure. They 
frankly admit, however, that with their present knowledge 
of the river it would not be so considered, so that the rail- 
way bridge over the Platte river at Ashland has spans 
over the main channel of 102 feet each, and at Oreapolis 
the spans over the main channel have been lengthened to 
fifty or sixty feet each. The testimony also tends to show 
that with twenty feet spans there was in the lower part of 
the river liability to gorge when the river was breaking 
up in the spring. 

The superintendent of one of the leading railroads in 
the state, who has superintended the construction of a num- 
ber of railroad bridges over the Platte river, on cross- 
examination testifies : . } 

A. If a truss bridge is put up it necessarily must be 
raised enough higher to give the clearance under the truss 
that you have under the stringers. 

Q. That does not affect the question of the free flowage 
of the water and the ice, but simply a matter that affects 
the cost of the bridge, is it not? 

A. It wouldn’t make any difference in the cost of a 
bridge whether you raised it up or let it down, but it would 
probably go out if you let it down enough lower to keep 
your track at the same elevation as on a stringer bridge. 
Now, then, assuming that your stringer bridge is just high 
enough to clear the flow of water and ice, then with track 
of the same elevation on the truss bridge that you had on 
a stringer bridge your truss would probably be taken out 
by the ice. ; 

Q. What is the objection to raising your track three or 
four feet higher, and putting a truss bridge under, the only 
objection is the expense of structure. 

A. The cost of the structure and matter of operation 
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and safety; where a stringer bridge can be used it is very 
much safer than a truss bridge. 

Q. Is it not practicable to build a. safe bridge, a truss 
bridge with 150-foot spans ? 

A. Yes, sir. 

Q. Now, what is the length of the spans of the bridge 
which your company has built under your supervision at 
Ashland ? 

A. The greater number of the spans are twenty feet; we 
have a few trusses in tle main part of the channel, 

Q. What length are they ? 

A. One hundred and two feet clear. 

Q. What is the object of having those few spans that 
much longer in the center of the river? 

A. That bridge is one that will be very important to 
us, and if we should have trouble in the spring of the year, 
a few days’ delay to trains, which is possible to occur if 
we have only these twenty-foot spans, and are required to 
take care of them with a large force, it would be quite an 
objection. 

Q. Is not this it, that those spans are put in a 100 feet 
and over in length because they will admit the flow of 
water and ice much easier than the twenty- foot spans? 

A. Yes, sir; without care being bestowed upon them. 

Q. To admit the flow of the ice and water through the 
twenty-foot spans it requires a good deal of care and a good 
deal of labor at times, does it not? 

A. Yes, sir. 

Q. You have observed ice as it came down the Platte 
river, have you not? 

A. Yes, sir. 

Q. How. thick does the ice come down there occasion- 
ally ? 

A. It varies considerably ; I have seen it in some cases 
eighteen inches, but a very small amount of it is that thick. 

Q. How large have you seen the cakes in dimensions. 
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A. When they first move out they are quite large. 

Q,. Give an estimate of the size. 

A. That depends from how far up the river they came; 
the first ice that moves out is generally in quite large 
cakes, and when it comes down the river it is broken up 
so that it can go through the bridge. 

Q. The more it has been traveling and the longer dis- 
tance it has been traveling, it diminishes in size? 

A. Yes, sir. 

Q. How large cakes have you seen float down the river 
in places you have observed it ? 

A. I don’t know; I can’t say exactly ; I have seen cakes 
float down that would not float through a bridge, but they 
were broken upas soon as they struck the ice breakers. In 
1881 I was not on the bridge, in fact nobody was there; 
it didn’t stop at the bridge, it went right on through the 
bridge. 

Q. Is it not true, from your knowledge as an engineer, 
that a bridge, a pile bridge in the Platte river with twenty- 
foot spans has a tendency to stop the free flow of water 
and ice? 

A. Yes, sir, if itis not cared for. 

Q. But it has a greater tendency than one with forty- 
foot spans. 

A. Yes, sir. 

Q. In other words, the shorter the spans until you get 
out to certain lengths the greater liability there is for an 
obstruction. 

A. Yes, sir, unless it is looked after. 

Q. If itis looked after with men sufficient there to keep 
the ice going through and not allow it to accumulate, then 
it is all right and there is no obstruction ? 

A. There may be temporarily a stoppage of ice, but we 
have always managed to get it through. 

Q. You always put a force of men there every spring 
of the year for the purpose of assisting the ice to flow 
through, 
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A. Yes, sir, we have at Oreapolis and Columbus. 

Q. You do that because you regard the bridge as an ob- 
struction that without them it would be very liable to form 
a gorge? 

A. Yes, sir, and then for the safety of the bridge, be- 
cause if it was allowed to gorge it would probably go out 
aud travel be interrupted. 

Q. In those matters you do that in considering the safety 
of your bridge and impeding the travel of the road? 

A. Yes, sir. 

Q. That is the particular object at those points. 

A. Yes, sir. 

Q. Now you say that safety and expense, among other 
matters, are taken into consideration in the construction of 
a bridge? 

A. Yes, sir. 

Q. Now if a 100-foot truss bridge is practicable with 
regard to safety, then is it not the reason why those pile 
bridges with twenty-foot spans are constructed because 
they cost less money, and can be built with less expense? 

A. Not entirely; it costs less to maintain them and I 
consider them a very much safer structure ordinarily over 
the Platte river than a truss would be; that is, except two 
or three days in the spring when the ice is going out, they 
would not be relied upon as much as the truss bridge, but 
the labor that would be put on them at that time is saved 
the rest of the year on a pile bridge, because the trusses 
throughout the year need very much more care and more 
skill to look after them than a pile bridge. 

Q. It resolves itself down to the question of expense 
and running of the road. 

A. No, sir; I think there is a certain element of danger 
in a truss bridge, the top of a car may lop over so as to 
strike the truss and knock it down, or a piece of timber 
sticking out may catch a brakeman or somebody climbing 
down the side of the car. 
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Q. Ifa car should go off from the track on one of these 
stringer bridges it might go off from the bridge. 

A. No, sir, not necessarily. 

Q. It might not necessarily go off from the truss bridge? 

A. It would necessarily injure the bridge more; it might 
not go off from the ties, but the top of the cars might lop 
over so as to hurt the truss and let the train down. 

Q. You say a pile and stringer bridge would be practi- 
cable with the forty-foot spans. 

A. Not a pile and stringer bridge. 

In this he is corroborated by other witnesses called by 
the plaintiff in error. 

George Smith, the county surveyor of Douglas county, 
Thomas Lee, bridge builder, and others, testify, in sub- 
stance, that prior to the building of the bridge in con- 
troversy, and since the settlement of the state, floods had 
occurred on the Platte river in some cases covering the 
bottom lands, and that a bridge span of twenty feet from 
center to center “would have a tendency to gorge, dam up, 
and catch the drift.” 

These witnesses are objected to because of their lack of 
experience in building railroad bridges. Their testimony 
as experts on any question relating to that class of 
bridges probably would not be entitled to great weight, 
but, so far as they described the condition of the river at its 
various stages in different seasons of the year prior to 1876, 
they were testifying to facts. Some of these witnesses tes- 
tify that when the river was breaking up it was no unusual 
thing for cakes of ice more than twenty feet square to pass 
down the river, and such cakes could not, unless broken up, 
pass through spans of a bridge where the spans were but 
twenty feet from center to center, and that thus there was a 
tendency by the accumulation of such cakes to form a gorge. 
This testimony is not seriously questioned. These facts 
were well known, or at least could have been ascertained by 
inquiry before and at the time the bridge was constructed, 
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and were sufficient to justify the jury in finding as they 
did in this case. The first bridge of the character of that 
in question seems to have been the one constructed by the 
Union Pacific Railway Company in 1868 across the North 
Platte river near its mouth. The next one was constructed 
by the Burlington & Missouri River Railroad Company 
in Nebraska in 1871 across the Platte river near Kearney. 
Both of these rivers seem to be shallow at the points where 
the bridges are built and hence but little trouble has been 
experienced with them, but we are led to infer that the 
case is different where narrow spans are used at all points 
below the confluence of the Loup river with the Platte— 
the river below that point being much deeper than above. 

The last objection is that the verdict is against the clear 
weight of evidence, and this court is urged to set it aside 
on that ground. The Code has conferred upon both the 
district and supreme court power to review the facts in a 
case, and when it is apparent that the verdict is clearly 
wrong set it aside, and this court would be derelict in the 
performance of its duty if it failed in such a case ‘to set 
the verdict aside. The testimony as to the cause of the 
gorge is of the most conflicting character. Nineteen wit- 
nesses called on behalf of the plaintiff below testified that 
about March 2, 1886, a gorge formed at the bridge in 
question and extended for a great distance up the river and 
that this gorge continued till about the 18th of that month, 
Some of these witnesses were sufferers from the overflow 
of the river, and have actions like those at bar pending 
against the company. This, however, merely affects their 
credibility, but the majority seem to have no interest in 
the result of the suit. More than twice this number of 
witnesses testify on behalf of the railway company that at 
the time stated there was no gorge at the bridge or for a 
considerable distance above it, and that duting the time 
stated the water flowed free and unobstructed by ice near 
or at the bridge. A number of them testified that the 
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gorge formed on some low islands in the river a short dis- 
tance above the bridge, and in effect that the above islands 
caused the gorge. It thus became the duty of the jury to 
scrutinize the testimony of each witness and ascertain from 
the evidence what his means of knowledge were, together 
with his apparent truthfulness and impartiality. All the 
testimony shows that there was a gorge in the river at or 
near the bridge at the time stated and thereby the river 
bottom was overflowed in places to a great depth, and the 
conflict in the testimony is confined to the single point 
whether the gorge formed against the bridge or on the 
islands above the bridge. It is clearly proved that the 
gorge was the cause of the overflow. This question is not 
to be determined by the number of witnesses on a side, 
although in certain cases the number may be an important. 
factor, but a verdict is to be arrived at from a consideration 
of all the testimony in the case, and no court, upon such 
testimony as is now before us, would be justified in setting 
the verdict aside. 

Some objection is made that Annie E. Brown did not 
possess the legal title to forty acres in question that had 
been purchased from the Union Pacific Railway Company 
on credit, and that at the time of the overflow she was in 
default in her payments on the land, but that the contract. 
had not been declared forfeited; that at the time of the 
trial she was not in default, and had paid all the purchase 
money then due. This being the state of the proof, she 
was entitled to recover. This question was very fully con- 
sidered in H. & G. I. R. Co. v. Ingalls, 15 Neb., 123, and 
it was held that the purchaser could maintain the action, 
but that the holder of the legal title might be joined. It 
would be very strange, indeed, if the purchaser of real es- 
tate, who in equity is treated as the owner, should be pow- 
erless to protect his rights in case his real estate, held under 
a valid contract, was injured, but such is not the law. 
(Road v. N. Y. E. RB. R. Co., 18 Barb., 80.) 

33 
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The verdict in favor of Harrison Brown was for in- 
juries to land, $1,000, and personal property, $275, and a 
like verdict was rendered in favor of Annie E. Brown. 
The damages, under the proof, are not excessive and there 
is no error in the record. The judgment is therefore af- 


firmed. 
JUDGMENT AFFIRMED, 


TuE other judges concur. 


State Ins. Co. or Des Moines v. JORDAN. 
[FILED May 6, 1890.] 


1, Insurance: APPLICATION: AGENCY. The agent of an insur- 
ance company, who is authorized to procure applications for in- 
surance and to forward them to the company for acceptance, is 
the agent of the insurer, and not of the insured, in all that he 
does in preparing the applications or as to any representations 
as to the character and effect of the statements so made, 


: IGNORANCE OF CONTENTS. Where it appeared 
that the insured was unable to read and write, and the applica- 
tion was made out by the agent of the insurance company, who 
testified that he read it over.to the insured, while the latter testi- 
fied that the agent did not so read it, and he had no knowledge of 
its contents, there being thus a conflict of evidence on this 
point, and the jury having found for the plaintiff, held, that if 
the insured was not aware of the contents of the application, he 
would not be bound by statements therein. 


Error to the district court for Madison county. Tried 
below before NorRIs, J. 


Higgins & Garlow, for plaintiff in error, cited: State 
Ins. Co. v. Jordan, 24 Neb., 358; Bobbitt v. Ins. Co., 66 
N.C.,70 [8 Am. Rep., 494]; Patrick v. Ins. Co., 43 N. 
H., 621 [80 Am. Dec., 197]; Sansum’s Ins. Dig., 491, 
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secs. 28, 29; 1126, sec. 107; 1130, sce. 14; 1110, sec. 
35; 666, secs. 2,3; 668, sec. 13; 669, sec. 18; Eastern 
R. Ins. Co. v. Ins. Co., 98 Mass., 420; 2 Wood, F. 
Ins., sec. 436; 440, N. 3; Spring Garden M. Ins. Co. 
v. Evans, 9 Md. 1 [66 Am. Dec., 308]; Smith v. Ins. Co., 
1 Allen [Mass.], 297 [79 Am. Dec., 733]; Shoemaker 
v. Ins. Co., 60 Barb. [N. Y.], 84; Davenport v. Ins. Co., 
6 Cush. [Mass.], 240; Murphy v. Ins. Co., 7 Allen [Td.], 
239; Patten v. Ins. Co., 38 N. H., 338; 1 Wood, F. Ins., 
secs. 150, 168, 171-2, 231, 401; Berryman, Ins, Dig., 
624, 1; 627, 19; 470, 61, 68; May on Ins, sec. 290; 
Indiana Ins. Co. v. Brehm, 88 Ind., 578; Beck v. Ins. 
Co., 44 Md., 95; Richardson v. Ins. Co., 46 Me., 394 
[74 Am. Dec., 495]; Byers v. Ins. Co., 35 O. St. 606; 
Weinberger v. Ins. Co., 18 Ins. L. J., 192; Frost v. Ins. 
Co., 5 Denio {N. Y.], 154 [49 Am. Dec., 234]; Southern 
M. Ins. Co. v. Yates, 28 Gratt. [Va.], 585; Susquehanna 
M. F. Ins. Co, v. Swank, 102 Pa. St. 17; Angell, F. & L. 
Ins., sec. 148, 


H. C. Brome, contra, cited: Home Ins. Co. v. Davis, 98 
Pa. St., 280; Clark v. Ins. Co., 6 Cush. [Mass.], 342; 
Ins. Co. of N. A. v. McDowell, 50 Tl., 120; Kausal v. 
Ins. Co., 31 Minn.,17; Fletcher v. Ins. Co.,13 Fed. Rep., 
526; Ring v. Ins. Co., 51 Vt., 563; Mullin v. Ins. Co., 56 
Id., 39; Manhattan Ins. Co. v. Weill, 28 Gratt. [Va.], 
389; Hartford, etc., Ins. Co. v. Gray, 80 Il., 28; Somers 
v. Assur. Co., 9 Low. Can., 61. 


MAxwELt, J. 


This is an action on a policy of insurance. The insur- 
ance company in its amended answer to the amended peti- 
tion alleges : 

“ That at the timesaid policy of insurance was issued the 
plaintiff made his written application therefor, in which he 
warranted said application to contain a true and full descrip- 
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tion and statement of the condition, situation, value, occu- 
pancy, and title of the property proposed to be insured in the 
said State Insurance Company of Des Moines, and war- 
ranted the answers to each of the questions asked in said 
application to be true; that among the questions asked in 
said application to the plaintiff was the following: ‘Is the 
property incumbered in any way; if so, how much and when 
due?’ to which inquiry plaintiff answered: ‘The entire in- 
cumbrance is none;’ and defendant says that said answer 
to said interrogatory was false and untrue, for at that time 
the said real estate upon which said property was situated 
was incumbered in the sum of $500 by a mortgage, which 
was executed prior thereto; and defendant says that by 
reason of said false and untrue answer so made in said appli- 
cation said policy by its terms was void, and the defendant 
was never liable thereon ; that said application contained an 
interrogatory as follows: ‘Chimneys, what kind?’ to which 
interrogatory plaintiff made the following answer: ‘Gal- 
vanized iron caps;’ which answer was false and untrue, 
for at that time and no time thereafter was there a gal- 
vanized iron cap, as stated by plaintiff in said application ; 
and defendant says that by reason of said false and untrue 
answer so made in said application, said policy was by its 
terms void, and the defendant was never liable thereon ; 
that the following questions, among others contained in said 
application, was asked said plaintiff: ‘Granary, its direc- 
tion and distance from the house?’ ‘to which interrogatory 
said plaintiff answered, ‘N. W.—100 feet ;’ which answer 
to said interrogatory so made was false and untrue, for said 
granary was not of the distance of 100 feet from said house, 
as in said application so stated; and defendant says that 
by reason of said false and untrue answer so made said 
policy by its terms was void, and defendant was never 
liable thereon ; that said application, by its terms and by 
the terms of the policy of insurance, is made a part of the 
contract, and the statements contained in said application 
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shall be the sole basis of the contract between the plaintiff 
and defendant, and defendant says that by reason of the 
false and untrue answers and statements, and each of them, 
in said application so made the said policy of insurance was 
void, and defendant was never liable thereon.” 

The testimony tends to show that one Richmond, the 
agent of the insurance company at Norfolk, had solicited 
for his company the risk in question. Mr. Jordan did not 
seem eager to insure his property and the agent called upon 
him more than once before receiving the application, 
Richmond referred Jordan to a Mr. Hovey as to the finan- 
cial standing of the company and being assured by Hovey 
that the company was all right the application was made 
by Richmond filling it ont. He claims to have read the ap- 
plication to Jordan, which the latter denies, and the proof 
clearly shows that he is unable to read and write, and the 
jury would be justified from the evidence in finding that 
Jordan kuew nothing about the various questions pro- 
pounded in the application or the answers thereto as made 
by Richmond. 

On the trial of the cause the jury made special findings 
as follows: : . 

Q. At the time the plaintiff signed the application for 
insurance, and at the time the policy in suit was issned, was 
the chimney of the insured house a galvanized iron cap? 

A. No, it was an iron cap. 

Q. At the time the plaintiff signed the application for 
insurance, and at the time the policy was issued to him, was 
the real estate on which the property stood incumbered by 
a mortgage of $500, or any other amount, and did the 
plaintiff know the fact? 

A. Yes. 

Q. Was the risk increased because there was not a gal- 
vanized cap around the stove-pipe at the place where it 
passed through the roof? 


A. No. 
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Q. Was the granary and its contents destroyed by the 
fire which originated in the house by reason of its prox- 
imity to the house? 

A. Yes. 

Q. Was the insured granary jess than 100 feet from the 
house insured under this policy ? 

A. Yes. 

And returned a general verdict in favor of Jordan for 
$351.75, upon which judgment was rendered. 

The attorneys for the insurance company contend that 
notwithstanding the fact that the application was filled out 
by an agent of the company and the inability of Jordan 
to read, still he is bound by the terms of the application. 
Richmond was the agent of the insurance company and as 
such represented. it in filling out the application, and if he 
made out the same without inquiry as to the facts, or in- 
correctly when the facts were stated to him correctly, the 
company will be bound thereby. 

Under our statute an agent of an insurance company, in 
order to do business for his company in the state, must 
procure from the state auditor a certificate of authority 
showing that such company has complied with all the re- 
quirements of the law. This certificate must be renewed 
annually, and heavy penalties are provided for a failure to 
comply with the statute in this regard. (Secs. 24, 25, 26, 
27, ch. 43, Comp. Stats.) The agent of an insurance com- 
pany authorized to procure applications for insurance aud 
to forward them to the company for acceptance, are the 
agents of the insurers and not of the insured in all they do 
in preparing the applications or as to any representations 
they may make to the insured as to the character and effect 
of the statements so made. (dausel v. Minn. F. & Mut. Fire 
Ins. Co., 31 Minn., 17; Hartford Ins. Co. v. Gray, 80 Ill., 
28; Mullin v. Vt. Ins. Co., 56 Vt., 39; Manhattan -Ins. Co. 
v. Weill, 28 Gratt., 389; Ring v. Ins. Co., 51 Vt., 563.) 
Public policy and good faith require that the persons 
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clothed by the insurance companies with power to examine 
proposed risks and fill out, receive, and approve applications 
for insurance shall bind their principals by their acts and 
knowledge acquired by them. 

The business of an insurance company is to insure, and 
in case of loss make its promise good by paying the same, 
otherwise it becomes a broken reed upon which the in- 
sured has vainly leaned for support. There is no pretense 
or claim on behalf of the plaiutiff in error that the loss 
occurred through auy fault of Jordan, and it seems to have 
been greater than the amount awarded to him by the jury. 

There is also a claim that the proofs of loss were not 
furnished within the time stipulated in the policy. The 
proof tends to show a waiver in that regard; but even if 
it did not, the proofs seem to have been furnished in a 
reasonable time. 

There is no error in the record and the judgment is af- 


firmed. 
JUDGMENT AFFIRMED. 


THE other judges concur. 


H. A. PASEWALK ET aL. V. REUBEN BoLLMAN. 
[FILED May 6, 1890.] 


1. Executions: Wronerun Levy: INDEMNITY Bonp: SURETIES: 
NoTIcgE. A judgment creditor placed several executions in the 
hands of the sheriff and caused them to be levied upon prop- 
erty claimed by a third party. The plaintiff in execution gave 
the officer a bond to indemnify him against suits, actions, judg- 
ments, aud executions to which he should bea party. Afterwards 
judgment was recovered against the sheriff for the conversion of 
the property so levied upon. The principal in the bond ap- 
peared and defended the suit for the officer. Held, In-an action 
against the sureties on the bond of indemnity, that the judgment 
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against the officer is conclusive against the sureties, although 
they had no notice of the pendency of the action in which the 
judgment was rendered. The sureties could contest the judg- 
ment only for fraud and collusion. 


2. Judgment: SatisFacrion: CouUnTY WARRANTS and promissory 
notes uccepted by the plaintiff in satisfaction of a judgment 
ure a good payment. 


3. Practice. Where there is no conflict in the evidence upon a ma- 
terial issue of fact in @ case, the failure to submit such issue to 
the jury is not error. ° 


Error to the district court for Madison county. Tried 
below before Norris, J. 


H.C. Brome, and A. C. Brown, for plaintiffs in error, 
contending that the judgment in the federal court was not 
conclusive, cited: Stewart v. Thomas, 45 Mo., 42; Bridge- 
port FL. & M. Ins, Co. v. Wilson, 34 N. Y., 274; Aber- 
deen v. Blackmar, 6 Hill [N. Y.], 8324; Murray v. Love- 
joy, 2 Cliff. [U. S.J, 191; Lovejoy v. Murray, 3 Wall. [U. 
8.], 1; Aliller v. Rhoades, 20 O.St., 494; Taylor v. Barnes, 
69 N. Y., 480; State v. Colerick, 3 O., 487; Emerson v. 
Flutcheson, 2 Bibb [Ky.], 455. 


D. A. Holmes, contra, cited, in support of the conclusiveness 
of the judgment: Annettv. Terry, 35 N. Y., 256; Stephens v. 
Shafer, 48 Wis., 54 [83 Am. Rep., 793]; Fay v. Ames, 
44 Barb. [N. Y.], 327; Freeman, Judgments, sec. 180; 
Brandt, Guaranty and Suretyship, sees. 184, 431, 524, 532, 
534; Connor v. Reeves, 103 N. Y., 527; Scofield v. Churchill, 
72 Id., 565; Casoni v. Jerome, 58 Id., 315; Gerould v. 
Wilson, 81 Id., 573; Davis v. Smith, 79 Me., 351. 


Norvat, J. 


This is an action by Bollman, a sheriff, upon an indem- 
nifying bond given to W. L. Rothwell, his deputy, by the 
Norwegian Plow Company, a judgment creditor, condi- 
tioned for the officer’s indemnification in case he would levy 
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certain executions held by him in favor of the said com- 
pany and one J. H. Thomas, and against Fred Fisher, 
npon certain property claimed by Deere, Wells & Co. 
The condition in the bond reads: “If the above bounden 
Norwegian Plow Company shall well and truly save 
harmless and indemnify the said W. L. Rothwell, and any 
and all persons aiding and assisting him in the premises, 
from all harm, trouble, damage, costs, suits, actions, judg- 
ments, and executions that shall or may at any time arise, 
come, or be brought against him, them, or any of them, then 
‘this obligation to be void, otherwise to be and remain in 
full force and effect.” 

The petition alleges the execution and delivery of the 
bond, the levying of the executions, and the sale of the 
property, and that the proceeds thereof were paid to the 
Norwegian Plow Company. The petition further alleges 
that afterwards the said Deere, Wells & Co. brought an 
action against the plaintiff for the conversion of said prop- 
erty so levied upon, in the circuit court of the United 
States for this district, and on the 16th day of June, 1886, 
a judgment was rendered in said suit in said court against 
the plaintiff herein for $3,000 damages, and $198.65 costs 
of suit, and plaintiff was compelled to and did pay the said 
judgment and costs, and $218 accrued costs and expenses. 
The petition further avers that the Norwegian Plow Com- 
pany was notified of the pendency of said action in the 
federal court, and that the defendants have failed to pay 
the plaintiff said amounts, or any part thereof. 

The defendants, answering, admit that the executions 
were issued and levied upon certain personal property, but 
deny that they were issued at the request of the Norwegian 
Plow Company, or that the property levied upon was at 
any time claimed by Deere, Wells & Co. The defendants 
also admit that after the levy of the executions, but before 
the sale of the property taken thereunder, they signed an 
instrument in terms like the one set out iti the petition, but 
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aver that at the time they signed such instrument they and 
cach of them did so with the express understanding and 
upon condition that it should be executed and signed by 
the Norwegian Plow Company, and that they never au- 
thorized or consented to the delivery thereof except upon 
the above condition. The defendants further deny that 
the Norwegian Plow Company, in consideration of and 
upon the promise of plaintiff to sell said goods, executed 
and delivered to the deputy sheriff for the plaintiff the 
obligation declared on, but aver that it was never executed 
by said Norwegian Plow Company, nor was said obliga- 
tion ever delivered to said deputy, or any other person, by 
said company. After denying the fourth, fifth, and sixth 
paragraphs of the petition, the answer admits that Deere, 
Wells & Co. brought suit against the plaintiff in the United 
States circuit court and recovered judgment therein for the 
amounts stated in the petition, but deny that said action 
was brought to recover for the conversion of the goods 
levied upon under said executions. The answer alleges 
that the judgment rendered in the circuit court was for the 
conversion of goods by plaintiff and his agents other than 
the goods taken by Rothwell under said executions. 

The reply denies all new matter contained in the answer. 
The cause was tried to a jury, and verdict for the plaintiff 
vendered for $3,797.87. 

The first error assigned is that the evidence does not 
show that the bond upon which the action was brought 
was delivered to the officer in its present condition with the 
consent of the defendants, The defendants admitted, when 
upon the witness stand, that they executed the bond at the 
request of E. B. Mower, the traveling salesman of the 
Norwegian Plow Company, and delivered it to him, but 
claimed that the agreement was that it was also to be signed 
by the company before it should be delivered to the 
obligee. The testimony of the witness Dixon tends to cor- 
roborate the defendants. 
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E. B. Mower, called by the plaintiff, testified that he 
procured the signatures of the defendants to the bond; 
that he told them he wanted to use it that day in the Fisher 
case; that he was going back to Creighton that day for that 
purpose, and expressly denies that he told the defendants 
that the bond would be signed by the Norwegian Plow 
Company. It further appears that the defendant Pasc- 
walk signed his name on the first line léft for signatures, 
and no place was left on the bond for the signature of the 
company. 

R. E. Allen, called by the plaintiff, testifies that he was 
present when the defendant McClary signed the bond; 
that he does not remember of Dixon being present at the 
time; that there was nothing said in witness’s presence 
about any one else signing the bond, and that it was deliv- 
ered to Mower in his presence. 

Upon the question of the execution and delivery of the 
bond the court on its own motion instructed the jury as 
follows: 

“2, You are instructed that in this case the burden of 
proof is upon the plaintiff, and before he can recover he 
must prove all the material allegations of his petition by a 
fair preponderance of the evidence. One of the material 
allegations of the plaintiff’s petition, and the only question 
of fact for you to determine, is that defendants, at the 
time said bond was delivered to the agent of the Norwegian 
Plow Company, consented that it should be delivered to 
plaintiff without said Norwegian Plow Company having 
signed the same. It devolves upon plaintiff to prove that 
such consent was given, either expressly or by implication, 
and if you believe from the evidence that defendants 
signed said bond without any understanding that it should 
be signed by the principal, and delivered the same to prin- 
cipal’s agent, and were careless and indifferent as to whether 
the principal signed said bond or not before it was deliv- 
ered to plaintiff, then defendants’ consent would be pre- 
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sumed that said bond might be delivered to plaintiff with- 
out the principal’s signature thereto. 

“3. In this case if you believe from the evidence that 
the defendant did not consent that said bond should be de- 
livered to plaintiff by the agent of the Norwegian Plow 
Company until said company had signed the same, or if, 
from the evidence, you believe that the agent of the Nor- 
wegian Plow Company agreed with defendants, at the 
time they signed the bond, that he would sign the name of 
the Norwegian Plow Company upon the bond in case he 
used it, then in either case defendants are not liable upon 
said bond, and your verdict must be for the defendants.” 

These instructions fairly submitted to the jury the issue 
presented by the pleadings and evidence, whether or not it 
was the understanding that the bond should be signed by 
the Norwegian Plow Company before it should be deliv- 
ered to the officer. No place was left upon the bond for 
the signature of the principal, nor is it claimed that the 
obligee had any knowledge that it was to be signed by any 
one else. The testimony on the part of the plaintiff was 
given by witnesses who appear to be entirely disinterested, 
and, if trne, fully sustains the conclusions reached by the 
jury. It was the province of the jury to pass upon the 
credibility of the witnesses and determine the weight to 
be given tothe testimony of each. By the verdict the jury 
have said that the pluintiff’s witnesses weretruthful. The 
evidence will not justify us reaching a different conclusion. 

It is undisputed that in the suit brought by Deere, Wells 
& Co. against the plaintiff in this action, in the United 
States circuit court, the principal mentioned on the face of 
the bond, the Norwegian Plow Company, appeared in said 
case for the defendant therein and defended the action for 
him. The petition in the circuit court alleges, and that 
court found, that the property converted was seized by the 
sheriff upon five executions in favor of the Norwegian 
Plow Company and against Fred Fisher. 
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W. L. Rothwell testified that he was the deputy sheriff, 
and, producing five executions, stated that they were in 
his hands when the indemnity bond was delivered to him, 
and that he had no other executions against Fred Fisher. 
While the executions were not introduced in evidence, yet 
sufficient appears to show that the suit in the circuit court 
was brought for the conversion of the same goods that 
were levied upon by virtue of the executions described in 
the bond of indemnity. ; 

We therefore come to the principal point in the case, 
which is, What is the extent of the defendant’s liability? 
To state it differently, Is the judgment rendered against the 
plaintiff in the circuit court conclusive upon the defend- 
ants? It cannot be doubted that the Norwegian Plow 
Company, having appeared in that action and defendant for 
the sheriff, the fidenent ig conclusive as to it. (Jliller 
v. Rhoades, 20 O. St., 494; Davis v. Smith, 10 Atl., 55.) 
The sureties contend that as they had no notice of the 
pendeney of that suit, the judgment therein rendered is 
only prima facie evidence of the plaintiff’s right to recover , 
against them and of the amount of such recovery, The 
plaintiff urges that as the judgment i is conclusive upon the 
principal in the bond, it is likewise conclusive as to the 
sureties. There is opnsiderabile eonflict in the authorities 
as to the effect a judgment rendered against the principal 
of a bond has upon the sureties who were not made par- 
ties to the suit and had no notice of its pendency. The 
following cases sustain the position of the defendants that 
such a judgment is prima facie evidence in a suit against 
the surety: State v. Colerick, 3 O.,487; Taylor v. Barnes, 
69 N. Y., 480; Stewart v. Thomas, 45 Mo., 42; Bridge- 
port F. & M. Ins. Co. v. Wilson et al., 34 N. Y., 274. 
An examination of these cases will disclose that none 
of them were founded upon bonds conditioned for the 
payment of judgments, In this they differ from the one 
at bar. It will be observed that the bond on which this 
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action is based indemnifies the obligee “from all harm, 
trouble, damages, costs, suits, actions, judgments, and exe- 
cutions that shall or may arise, come, or be brought against 
him.” The sureties undertook to save the officer harmless 
from any judgment that might be recovered against him 
by reason of the levying of the execntions, It was no 
part of the agreement that the sureties should be notified 
of the pendency of the action. If the sureties desired no- 
tice of the proceedings to obtain the judgment, they should 
have stipulated for it in the bond of indemnity; not hav- 
ing done so, the failure to receive such notice does not af- 
fect their liability. They agreed absolutely to be bound 
by any judgment rendered against the officer. In the case 
of most official bonds the sureties do not promise to pay 
any judgment rendered against the principal, hence a judg- 
ment against the official on such a bond is not conclusive 
upon the sureties where the latter had no notice of the 
suit. There are numerous decisions, however, to the effect 
that a judgment obtained in a suit on an official bond 
_ against the principal is conclusive against the sureties 
though not notified of the suit. (Masser v. Strickland, 17 
Serg. & R., 354; Evans v. Com., 8 Watts, 398; Snapp v. 
Com., 2 Pa. St., 49; Garber v. Com. 7 Id., 266; Lloyd v. 
Barr, 11 Id., 52; Tracy v. Goodwin, 5 Allen, 411.) It 
has likewise been frequently held that a judgment against 
an administrator, in the absence of fraud, is conclusive 
against his sureties. (Heard v. Lodge, 20 Pick., 53; Irwin 
v. Backus, 25 Cal., 228; State v. Holt, 27 Mo., 340; Sai- 
yer v. State, 5 Port. [Ind.], 204; Ralston v. Wood, 15 IIL, 
159; Stovall v. Banks, 10 Wall., 588; Willey v. Paulk, 6 
Conn., 76.) 

The precise question involved in the case at bar was re- 
cently passed upon by the supreme court of New York, in 
Connor v, Reeves, reported in 9 N. E. Rep., 489. That 
was a suit against the sureties upon an indemnifying bond 
given to a sheriff conditioned to save the officer harmless 
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against all “suits, actions, and judgments that may at any 
time arise, come, accrue, or happen to be brought against him 
for, or by reason of, the levying, attaching and making sale 
under and by virtue of an execution issued to him as sher- 
iff.’ Prior to that suit judgment had been rendered against 
the sheriff for conversion in making a levy under an execu- 
tion. The sureties on the indemnifying bond had no notice 
of the pendency of the suit in which the judgment was ob- 
tained. Thecourt, in the opinion in Connor v, Reeves, says: 
“The covenautor in an action on a covenant of general in- 
demnity against judgments is concluded, by the judgment 
received against the covenantee from questioning the exist- 
ence or extent of the covenantee’s liability in the action in 
which it was rendered, The recovery of a judgment is an 
event against which he covenanted, and it would contra- 
vene the manifest intention and purpose of the indemnity 
to make the right of the covenantee to maintain an action 
on the covenant to depend upon the result of the retrial of 
an issue, which, as against the covenantee, had been con- 
clusively determined in the former action.” 

The decision in Connor v. Reeves is sustained by the fol- 
lowing cases: Fay v. Ames, 44 Barb., 327; Tracy v. Good- 
win, 5 Allen, 409; Train v. Gold, 5 Pick., 380; Lincoln 
v. Blanchard, 17 Vt., 464; Heard v. Lodge, 20 Pick., 53; 
State v. Holt, 27 Mo., 340; Ralston v. Wood, 15 Ill, 159; 
Stovall v. Banks, 10 Wall., 588. 

The conclusion we have reached is that in an action 
against the sureties on a bond given to a sheriff to indem- 
nify him against judgments to which he shall be a party, 
the judgment recovered against the officer is conclusive 
against the sureties, although they had no notice of the pen- 
dency of the action in which the judgment was obtained, 
when it is shown that their principal defended the suit for 
the officer. The sureties could contest the judgment on 
the ground of fraud and collusion, It follows that the ev- 
idence offered in this case by the defendants for the purpose 


528 NEBRASKA REPORTS. [VoL 29 


Pases alk y. Bollman. 


of contradicting the judgment rendered against the plaint- 
iff in the federal court was properly executed. 

It is claimed that it was not necessary to allege and 
prove in the action in the federal court that the sheriff 
levied upon the goods for which that suit was brought, and 
that the plaintiff therein was entitled to recover regardless 
of the fact of a levy, if the goods were his and the sheriff 
had taken them. That action was against the sheriff and 
his sureties upon his official bond, and it was ueccssary to 
the recovery therein that the pleadings and evidence in that 
case show that the goods were taken by the sheriff by 
virtue of his office. 

For the purpose of proving payment of the judgment 
recovered in the federal court the plaintiff offered in evi- 
dence a paper purporting to be an execution issued out of 
said court in said cause, and the indorsements thereon. No 
certificate of the clerk of the federal court was attached to 
the paper. The defendants objected to its admission as 
evidence because “it was not authenticated as required by 
law, incompetent, irrelevant, and immaterial.” The paper 
purporting to be an execution was in the usual form and 
accurately stated the date, amount, and nanies of the parties 
mentioned in the judgment already introduced in evidence. 
Indorsed on the execution was the following: 


“ NropraRA, NEB., Sept. 16, 1886. 
“ Received on the within execution: 


County warrants, aS cash............eceeeees sesceee $838 00 
Approved promissory nOte.......ccesceescsseeseeees 2000 00 
; $2838 00 

CaBhi: cise ces veavachisesnteodouvinsiss sinveat onto seesee 478 20 
$3316 20 


“O. W. Rice, 
“Attorney for Deere, Wells & Co.” 


For the purpose of laying the foundation for its intro- 
duction Solomon Draper was called, who testified, in sub- 
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stance, that he was an attorney at law residing at Niobrara, 
Nebraska, and was acquainted with O. W. Rice, who is an 
attorney residing at Creighton, and is acquainted with his 
signature; that the witness wrote the receipt and he saw 
Rice sign it; that Rice was acting for Deere, Wells & Co., 
the plaintiffs in that case; and that the execution was in the 
hands of the deputy United States marshal when the in- 
dorsement was made, and that the receipt was signed at the 
settling up of the matter. This evidence laid the foundation 
for its introduction for the purpose of proving payment. 
It is urged that it only showed that $478.20 had been col- 
lected by the United States marshal. That sum was the 
cash payment. The balance having been paid by county 
warrants and approved note, to the attorney of Deere, 
Wells & Co., who received the same as cash, will be treated 
as a payment in cash. (Ralston v. Woods, 15 Ill., 159; 
Cox v. Reed, 27 Id., 438; Wilkinson v. Stewart, 30 Id., 
158.) 

Complaint is made because the instructions took from 
the jury every question of fact presented by the plead- 
ings except the question of the consent of the sureties to 
the delivery of the bond. As we view it, that was the 
only point upon which there was any conflict in the evi- 
dence. The plaintiff’s testimony covered all the other issues 
of fact raised by the pleadings, and the defendants offered no 
testimony to the contrary. It was therefore only necessary 
to submit to the jury for determination the issue of fact 
upon which the testimony was conflicting. 

‘All the other errors assigned upon the giving and refus- 
ing of instructions have been already met by what we have 
said upon the conclusiveness of the judgment of the fed- 
eral court and will not be further considered. 

The judgment of the district court is affirmed. 


JUDGMENT AFFIRMED. 


THE other judges concur. 
34 
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Joun H. KeErsEensprock v. JosepH L. MUFF ET AL. 


[FiLED May 6, 1890.] 


Taxes: PAYMENT BY MORTGAGEE: RELEASE OF MORTGAGE. 
Where the mortgagee of real estate pays the taxes on the mort- 
gaged premises to enable him to negotiate the mortgage, and 
subsequently he sells the mortgage to the mortgagors and exe- 
cutes and delivers an unconditional release of the mortgage and 
the debt secured thereby, held, that the mortgagee could not af- 
terwards maintain an action against the mortgagors for the 
amount of the taxes so paid. 


Error to the district court for Saline county. Tried 
below before Morris, J. 


Abbott & Abbott, for plaintiff in error, cited: Johnson v. 
Payne, 11 Neb., 269. 


Hastings & McGintie, contra: 


One cannot become a creditor without the debtor’s con- 
sent. (Bishop, Contracts, sec. 211; Herman v. Edson, 9 
Neb., 157; Phillips v. Jefferson Co., 5 Kan., 412.) Even 
admitting that the taxes became a part of the mortgaged 
debt, the whole was extinguished by the release. ( Young 
v. Brand, 15 Neb., 604; Southard v. Dorrington, 10 Id., 
122; Johnson v. Payne, 11 Id., 271.) 


Norval, J. 


The plaintiff in error, on the 31st day of October, 1885, 
contracted with the defendants to sell and.convey to them 
certain real estate situated in West Crete, known as the 
Western Brewery, for the sum of $16,000, the defendants 
agreeing to pay the 1884 and 1885 taxes on the property. 
Afterwards the plaintiff conveyed the property to the de- 
fendants, and as part payment the latter made to the plaint- 
iff two real estate mortgages on the property conveyed, 
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dated November 3, 1885, cach to secure the sum of $1,500, 
payable in one and two years respectively, with interest at 
ten per cent. In July, 1886, the plaintiff paid the taxes, 
amounting to $103.40, and on August 11, following, the 
plaintiff, through his agent, George D. Stevens, sold the 
mortgages to the defendants and the plaintiff executed and 
delivered proper releases of the same. The defendants re- 
fusing to pay plaintiff the amount of the taxes, this suit was 
brought to recover the same. 

The answer, after denying the allegations of the petition, 
alleges that if payment was made by the plaintiff it was 
voluntarily made by him without any agreement or bargain 
with the defendants and against their express wishes; that 
after the giving of the mortgages the plaintiff executed and 
delivered unconditional releases of said mortgages to the 
defendants, and, if such payment of taxes was made, they 
became merged with the mortgage debt and was discharged 
by the releases. The reply to the answer was a general 
denial. The case was submitted to the court, without the 
intervention of a jury, who found the issues in favor of 
the defendants. 

The plaintiff claims that he paid the taxes on the request 
of ‘the defendants. While there is some conflict in the 
testimony on this point, the preponderance of the evidence 
is clearly with the defendants. At any rate it cannot be 
said that the findings of the trial court are unsupported by 
the evidence. Undoubtedly the plaintiff had the right to 
pay these taxes for the purpose of protecting his security, 
and the amount so paid became a lien against the mort- 
gaged premises. The only question, therefore, to be de- 
termined is, Did the payment of the money by the defend- 
ants and the release of the mortgages by the plaintiff bar 
the latter from recovering the amount of these taxes? 
The only authority for paying the money was by virtue of 
the mortgages. The satisfaction of the mortgages extin- 
guished all of the mortgagees’ rights thereunder. 
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The case of Johnson v. Payne, 11 Neb., 269, is quite 
similar to this. In that case the mortgagee paid the taxes 
to protect his security. The mortgage was afterward fore- 
closed and the premises were sold to satisfy the decree. 
The amount of the taxes not being included in the fore- 
closure suit, an action was brought after foreclosure against 
the mortgagor to recover the amount of the taxes. It was 
held that the action could not be maintained, for the reason 
that the claim for taxes became merged in the mortgage 
and “constitute but a single and indivisible demand and 
could not be separated and collected by several actions.” 

The plaintiff insists that the taxes in this case did not 
arise under the mortgage and, therefore, were not secured 
by it. True, the contract of purchase made it the duty of 
the defendants to pay the taxes, yet it did not authorize 
the plaintiff to pay the same and make the defendants his 
debtors for the amount. There is testimony tending to 
show that the plaintiff was expressly directed by the de- 
fendants not to discharge these taxes. If such was the 
case, the payment by the plaintiff was voluntary. While 
the payment under the mortgage created a lien in favor of 
the plaintiff on the mortgaged premises for the amount, it’ 
did not establish the relation of debtor and creditor. The 
mortgagee cannot look beyond the land and enforce the 
amount paid for taxes by a personal judgment against the 
mortgagors, 

There is no error upon the record, and the judgment is 
affirmed. 

JUDGMENT AFFIRMED. 


- THE other judges concur. 
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Cotton JAMES v. Maria JAMES, 
{FILED May 6, 1890. ] 


Divorce: ADULTERY: THE EVIDENCE examined, and held, not to 
sustain the charge of adultery. 


Error to the district court for Adams county. Tried 
below before Gastrn, J. 


Capps & McCreary, for plaintiff in error, 
Batty & Casto, contra, 
Norva., J. 


The defendant in error brought suit in the district court 
to obtain a divorce from the plaintiff in error on the charge 
of adultery. The answer is a general denial. Decree of 
divorce was granted as prayed for in the petition. The 
defendant brings the case to this court on error. 

It is only necessary to consider one assignment of error, 
and that is, that the findings of the district court are not 
supported by the evidence. The testimony is very brief. 

Maria James, the plaintiff, testified that she had been 
married to the defendant thirty-two years; that in October 
she was absent from her home in Hastings less than a 
week, and when she returned she found the bedroom shut- 
ters closed and the blinds pulled down; that she inquired 
of the defendant what it meant and got no satisfactory 
answer ; that shortly afterwards the defendant complained 
of being sick, as he had once before. “I went to search- 
ing for the garment and found it in the condition it was 
once before.” 

Q. Were they stained with the same disease? 

A. Yes, sir. 
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. What did you do with them? 

. I folded them up and laid them away. 

. Put it where no one could get it? 

Yes, sir. 

. Then what? 

I took it down to Dr. Urquhart to have it examined. 
. Whom did you deliver it to? 

. Dr. Urquhart. 

Q. State, now, if, after you discovered the garment and 
heard his complaint, you have cohabited with him as his 
wife? 

A. No, sir, not in the least. 

Dr. Thomas H. Urquhart testified that he has practiced 
medicine and surgery for forty-one years, and that Mrs. 
James delivered to him a man’s shirt. 

Q,. Tell the court all about it. 

A. I made an examination of it according to the methods 
of microscopy; mounted it, made an examination, and 
made my notes. 

Q. What did you find? 

A. I found the disease called gonorrhea on that shirt. 


rOPOPOPO 


This is the entire direct testimony on the part of the 
plaintiff. 

Collon James, the defendant, testified that it was nothing 
unusual to find the shutters closed and blinds down ; that 
they were kept the same way when she was there; that he 
had not had intercourse with any one but his wife, and 
that he had never been guilty of the crime of adultery. 


Cross-examination : 

Q. Did Dr. Bacon treat you for same disease, either in 
the months of October, November, or December of last 
year? 

A. Yes, sir, he did. 

Q. Was that same disease of the sexual organs? 

A. Yes, sir. 
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Redirect examination : 

Q. In the treatment which Dr. Bacon gave you at the 
time you speak of, did he come to the conclusion, after 
treating you, that you were not affected with the disease 
called gonorrhcea ? 

A. He said he did not know what it was. It is not a 
month when I get over it before it will come on again. I 
. had no pain whatever. * * * 

The testimony of Drs. Keller and Chapman was to the 
effect that, generally, in cases of gonorrhea the patient 
has a good deal of pain and irritation. 

Dr. Urquhart, on rebuttal, testified that the disease is not 
always accompanied with pain. 

We have given substantially all the testimony contained 
in the bill of exceptions. It is obvious that it fails to 
establish the charge of adultery. The entire testimony on 
the part of the plaintiff is weak and quite unsatisfactory. 
Lhe plaintiff does not even state that the garment she gave 
Dr. Urquhart for examination was ever owned or worn by 
her husband, and the doctor fails to state what experience 
he has had in making examinations of that character. He 
may have been a physician and surgeon for many years, 
and yet have had but little or no experience in making 
microscopic examinations of garments for the purpose of 
discovering disease. So far as this record discloses, this is 
the first examination of the kind the witness ever made. 
The defendant specifically states that he never had inter- 
course with any one but the plaintiff. The charge of adul- 
tery ig a serious one, and it should be clearly established 
by competent testimony before a decree of divorce should 
be granted on that ground. The testimony in this case fails 
to sustain the charge made against the defendant. 

The decree of the district court is reversed and case 


dismissed. 
JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Tuomas Price v. C. P. TREAT. 


(FILED May 13, 1890.] 


1. Written Instrument: REcEIPT on ConTRACT? Taken and 
construed in connection with the several allegations and admis- 
sions set out and contained in the pleadings, the following - 
paper writing set out in defendant’s answer, to-wit: ‘* Received 
from ©, P. Treat $6,532.27, in full settlement of the within con- 
tract and in full of all demands. In consideration of said pay- 
ment already received by me, I hereby release him and also 
the Fremont, Elkhorn and Missouri Valley R. R. Co., and the 
Chicago and North-Western Ry. Co., from all claims, actions, or 
causes of action which have arisen, or may or can arise, to me 
against any or either of them by reason of any connection I 
may have had with them heretofore”: Held, To be a receipt 
and not a contract. 


Error to the district court for Douglas county. Tried 
below before Doans, J. 


N.C. Abbott, and C. O. Whedon, for plaintiff in error, 
cited: Whitev. Merrill, 32 Ill., 511; Smith v. Schulenberg 
34 Wis., 41; Butler v. Regents, 32 Id. 124; Juilliard v. 
Chaffee, 92 N. ¥.,529 ; Connell v. Vanderwerken, 1 Mackey 
[D. C.], 242; Am. Bridge Co. v. Murphy, 13 Kan., 33; 
St. Louis, etc., R. Co. v. Davis, 35 Id., 464; Scott v. Scolt, 
5 N. E. Rep., 397, and cases; Tompkins v. Hill, 14 N. E. 
Rep. [Mass.], 177; Sanford v. Abrams, 2 So. Rep. [Fla.], 
373; Day v. Gardner, 7 Atl. Rep. [N. J.], 365. 


John C. Cowin, and W. HI. Munger, contra, cited: 2 Par- 
sons, Contracts, 555; 1 Greenleaf, Ev.,sec.305 ; Cummings 
v. Baars, 36 Minn., 350; Squires v. Amherst, 13 N. E. 
Rep. [Mass.], 609; Stapleton v. King, 33 Ia., 28; Baker 
v. Nachtrvieb, 19 How. [U. 5.], 126; Aborn v. Rathbone, 
54 Conn., 444. 
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The plaintiff filed in the district court of Douglas county 
his petition, as follows : 


“Now comes the said plaintiff and, complaining of the 
said defendant, says: 

“That on or about the 15th day of October, 1885, this 
plaintiff contracted and agreed to construct and finish all 
the grading work on the line of the Fremont, Elkhorn & 
Missouri Valley railroad, from station numbered 10,644, 
to station numbered 10,699, as the railroad of said com- 
pany was then located, being a distance of one mile, by 
which contract and agreement this plaintiff agreed to con- 
struct the grading work on said portion of said road and 
the said defendant agreed to pay this plaintiff therefor, as 
follows, to-wit: 

“ For solid rock excavation, the sum of ninety cents per 
cubic yard. 

“For loose rock excavation, forty-five cents per cubic 
yard. 

“For earth work, the sum of sixteen cents per cubic 
yard, for each and every cubic yard of excavation and em- 
bankment in the coustruction of the part of said line of 
railroad hereinbefore mentioned, a copy of which contract 
is hereto attached and marked ‘ Exhibit A,’ 

“Plaintiff further says, that in pursuance of said agree- 
ment and contract he did, on or about said 15th day of 
October, 1885, commence the construction of said railroad 
under and in pursuance of the terms of said contract and 
continued the construction thereof until about the 2d day of 
February, 1886, at which time the said defendant wrong- 
fully, and without any valid reason therefor, required this 
plaintiff to deliver the exclusive possession of the work 
then being constructed and the unfinished portion of the 
work, included in said contract to him, the said defendant, 
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together with all the teams, wagons, plows, scrapers, shov- 
els, and other material and tools then on the said work, 
the property of the plaintiff, as also the men, teams, and 
tools on said work then in the employ of and hired by this 
plaintiff, and the said defendant, after so wrongfully taking 
the possession thereof, continued said work for plaintiff 
with his tools, machinery, men, and other property afore- 
said until the entire work under the provision of said con- 
tract was finished. 

“Plaintiff further says that in the construction of that 
part of said railroad included in said contract, and under 
the provisions thereof, this plaintiff, while prosecuting said 
work, and defendant, while continuing said work, as afore- 
said, for plaintiff, excavated and put in embankments, as 
per the provision of said contract, about fifty-seven thou- 
sand (57,000) cubic yard of earth, for which defendant 
agreed to pay the sum of sixteen cents per cubic yard, 
amounting to the sum of $9,120; that in the further con- 
struction of said work this plaintiff and said defendant, 
in the manner aforesaid, excavated, in the construction of 
said railroad, about three thousand cubic yards of loose 
rock, under the provisions of said contract, for which de- 
fendant agreed to pay the plaintiff forty-five cents per cubic 
yard, amounting to the sum of $1,350; that in the further 
prosecution and construction of said road this plaintiff and 
the defendant, in the manner aforesaid, excavated about 
thirty-three thousand seven hundred and sixty (33,760) 
cubic yards of solid rock, under the provisions of said con- 
tract, for which defendant agreed to pay this plaintiff 
ninety (90) cents per cubic yard, amounting to the sum of ~ 
thirty thousand three hundred and eighty-four (§30,384) 
dollars; that the defendant has paid thereon the sum of 
twenty-five thousand ($25,000) dollars, and no more, and 
that there is now due from said defendant to this plaintiff, 
on the construction of said work, the sum of fifteen thou- 
and eight hundred and fifty-four ($15,854) dollars. 
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“For a second cause of action against defendant plaint- 
iff says: That at the time of the taking possession of the 
work, tools, and other property, as set forth in the first 
cause of action herein, to-wit, on or about the second day 
of February, 1886, said defendant then and there took the 
possession of the following described chattel property, to- 
wit: A large number of tools, consisting of scrapers, 
shovels, drills, mattocks, picks, sledges, crowbars, the num- 
’ ber of each kind thereof, plaintiff is at the time of filing 
this petition unable to state, of the value of three hundred 
($800) dollars, this plaintiff being the owner thereof, and 
unlawfully and wrongfully converted them to their own 
use, to the damage of the plaintiff in the sum of three 
hundred ($300) dollars. 

“Wherefore the plaintiff prays judgment against the 
defendant for the sum of sixteen thousand one hundred 
and fifty-four ($16,154) dollars, and interest thereon from 
the first day of May, 1886, and costs of suit.” 

The defendant filed answer, as follows: 

“ Now comes the defendant for answer to the plaintiff’s 
petition, and says: 

“ He admits that on or about the 15th day of October, 
1885, plaintiff and defendant entered into the contract re- 
ferred to in plaintiff’s petition, and the defendant says that 
plaintiff neglected and refused to prosecute the work with 
such forces, tools, and machinery as the engineer in charge 
deemed adequate to its completion within the time specified 
in said contract, and that on the second day of February, 
1886, plaintiff and defendant entered into a new contract, 
by the terms of which the plaintiff agreed to let this de- 
fendant put a foreman on the work mentioned in said con- 
tract, who should have entire and exclusive management of 
the work at plaintiff’s expense, including keeping pay-rolls 
and paying men; that in pursuance of said agreement one 
of defendant’s foremen took charge of said work under 
said agreement aud with the consent of said plaintiff, and 
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managed the said work under the provisions of said con- 
tract until the said work was completed. 

‘And defendant denies that under and in pursuance of 
said contract there was excavated and put into embank- 
ments fifty-seven thousand (57,000) cubic yards of earth, 
three thousand (3,000) cubic yards of loose rock, and 
thirty-three thousand seven hundred and sixty (33,760) 
yards of solid rock, but alleges the fact to be that there was 
excavated and placed in embankments, under the provis- 
ions of said contract, sixty-five thousand twenty-nine 
(65,029) cubic yards of earth, and no more, sixteen thou- 
sand thirty-one (16,031) cubic yards of loose rock, and no 
more, twelve thousand six hundred and ninety-six (12,696) 
cubic yards of solid rock, and no more, and that the de- 
fendant has paid plaintiff therefor the sum of twenty-nine 
thousand and forty-four dollars and ninety-nine cents 
($29,014.99). 

“Defendant says that by the terms of the said contract 
payments were to be made only upon estimates by the en- 
gineer in charge, of the amount of work performed, and the 
final estimate by the engineer in charge was to be final and 
conclusive as between these parties, and that said engineer 
in charge of said work estimated and reported the amount 
of earth removed at sixty-five thousand and twenty-nine 
(65,029) cubic yards; loose rock at sixteen thousand thirty- 
one (16,031) cubic yards ; solid rock at twelve thousand 
six hundred and ninety-six (12,696) cubic yards. 

“The defendant denies each and every allegation of fact 
contained in the second cause of action of plaintiff’s peti- 
tion. 

“And this defendant for a further and second defense to 
plaintiff’s petition says that on or about the 21st day of 
May, 1886, this defendant rendered to plaintiff a state- 
ment of plaintiff and defendant’s account under said con- 
tract, and that the plaintiff and defendant thereupon fully 
settled and adjusted the same, and there was found to be 
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due on said settlement for defendant to plaintiff the sum 
of six thousand five hundred and thirty-two (6,532) dol- 
lars and twenty-seven (27) cents, which said sum was paid 
by defendant and accepted by plaintiff, and that in consid- 
eration of the payment by the defendant to plaintiff of 
said sum of six thousand five hundred and _ thirty-two 
(6,532) dollars and twenty-seven (27) cents the said 
Thomas Price executed and delivered to defendant a re- 
lease in full of all demands, claims, actions, or causes of 
actions which had arisen or might or could arise to plaint- 
iff under and by virtue of said contract, a copy of which 
said release is as follows, to-wit: 

“¢ Received from C. P. Treat $6,532.27, in full settle- 
ment of the within contract and in full of all demands. 
In consideration of said payment already received by me, 
I hereby release him, and also the Fremont, Elkhorn & 
Missouri Valley R. R. Co. and the Chicago & North- 
western Ry. Co., from all claims, actions, or causes of ac- 
tion which have arisen or may or can arise to me against 
any or either of them by reason of any connection I may 
have had with them heretofore. 

“* Dated May 21, ’86. (Signed) THomas Price. 
“¢Witness: C. W. MosHER.’ 

“Defendant denies each and every allegation of fact in 
plaintiff’s petition not herein admitted. 

“Wherefore defendant prays judgment, that he may go 
hence without day, and for his costs.” 

To this answer the plaintiff filed the following reply: 

“The plaintiff replying to the answer filed herein ad- 
mits that he signed the receipt, a copy of which is set forth 
in defendant’s answer, but denies he signed the same in 
full settlement of the contract set forth in his petition, or 
with any such understanding or agreement. 

‘Denies that by signing said receipt he released defend- 
ant in full of all demands, claims, actions, or causes of 
action which had arisen or might or could arise to plaintiff 
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under and by virtue of said contract, as alleged in the 
answer herein. 

“The plaintiff, further controverting the answer in this 
regard, alleges the fact to be that on or about the 21st day 
of May, 1886, he was largely indebted for labor performed 
and money expended, under said contract, and accepted 
said sum of $6,532.27 and applied the same in payment 
thereof. 

“Denies that he accepted or received the said sum in full 
settlement of his contract with defendant, or any of his 
(plaintiff’s) rights thereunder. 

“And plaintiff alleges that at the time of the acceptance 
of said money he refused to take or receive the same under 
or upon the conditions set forth in the said receipt, or upon 
any conditions whatever except as a payment on account; 
and it was then and there agreed, arranged, and under- 
stood between plaintiff and defendant that the said sum of 
$6,532.27 should be paid over by defendant, and plaintiff 
should receive the same solely and only as a payment on 
account without qualification or condition; and it was then 
and there so paid over by defendant and so received and 
treated by plaintiff, and plaintiff signed said receipt only 
upon and after such understanding and agreement with de- 
fendant. Plaintiff further replying to the answer herein 
denies each and every allegation of new matter in defend- 
ant’s answer contained not hereinbefore admitted, and de- 
mands judgment as per prayer of petition.” 

After the reply was filed the defendant filed the follow- 
ing motion: 

“This cause coming on for trial, defendant moves the 
court for judgment for defendant on the pleadings.” 

This motion was sustained and final judgment was ren- 
dered dismissing the action. Plaintiff took his exception, 
and to have reviewed this ruling of the court below the 
case is brought here. 

The principal question presented is whether the writing 
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set out in the answer is a contract or a receipt. If it isa 
contract, then its construction devolved upon the court, and 
if upon being construed it was found to constitute a full 
defense to the cause of action set out in the petition, the 
sustaining of the defeudaut’s motion and the dismissal of 
the action were right. If on the other hand the paper is 
only a receipt for the sum of money therein expressed, it 
was subject to the denial, contradiction, and qualification 
thereof set out in the plaintiff’s reply, and should have been 
submitted to a jury. 

“A contract or agreement, not under seal, may be defined 
to be an agreement entered into between two or more per- 
sous whereby, in consideration of something done or to be 
done by the party or parties on one side, the party or 
parties on the other promises to do, or omit to do, some 
act. And from this definition it appears that to constitute 
such an agreement there must be: 1, the reciprocal or 
mutual assent of two or more persons; 2, a good and valid 
consideration; and 3, something to be done or omitted, 
which is the object of the contract,” etc. (1 Chitty on 
Contracts, 11, Am. Ed. 11.) 

By reference to the statement it will be seen that plaint- 
iff claims, as his first cause of action, the excavation ‘by 
him for defendant of 57,000 cubic yards of earth at six- 
teen cents per cubic yard, 3,000 yards of loose rock at forty- 
five cents per yard, and 33,760 cubic yards of solid rock 
at ninety cents per yard, amounting in all to $40,854, and 
that defendant has paid thereon $25,000, and no more. 
Defendant in his answer denies the above, but admits the 
entering into the contract with the plaintiff for the doing of 
the work referred to in the petition; he denies the doing of 
the work to the extent or amount of each kind. respectively, 
but alleges that there was excavated and placed in embank- 
ments, under the provisions of said contract, 65,029 cubic 
yards of earth, and no more, 16,031 yards of loose rock, 
and no more, and 12,696 yards of solid rock, and no more; 
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and that defendant has paid plaintiff therefor the sum of 
$29,044.99. From a hasty computation it appears that 
there was, from theabove admissions of defendant, the whole 
amount alleged to have been paid to the plaintiff due him 
for the said work, and the defendant allezes the same in 
the answer. The payment of a part of this money is the 
consideration named in the writing. This writing must be 
read in connection with the balance of the answer; when 
so read, it clearly appears to be lacking in the necessary 
element of a consideration to constitute it a contract. 
Connsel for defendant in error in the brief claim that 
the writing under consideration is more than a receipt, and 
they cite cases which establish the proposition that when a 
receipt “ contains an agreement or stipulation upon a com- 
promise or settlement of disputed claims, or unliquidated 
damages, that the one party is to receive or accept a certain 
sum in full acquittance and discharge of such claims, it is 
a contract, and is not liable to be contradicted by parol, 
but is conclusive upon the parties, in the absence of fraud 
or mistake.” (Cummings v. Baars, 36 Minn., 350, cited by 
counsel for defendant.) But it is to be observed that in 
the case at bar the claim for the payment of which the re- 
ceipt was given was not a disputed claim, nor was it for 
unliquidated damages, but was for an amount of money. 
shown to be due the plaintiff in error by the estimate of 
the engineer of the work, and never disputed by the de- 
fendant in error. The fact that the plaintiff claimed that 
not only this, but a larger sum in addition thereto was 
due him, did not make this a disputed claim. It ap- 
pears from the answer that the claim which was paid 
and for which the receipt was given was shown to be due 
the plaintiff by the statement of account rendered to the 
plaintiff by the defendant on the 21st day of May, 1886. 
“When any ascertained sum of money is fully due and 
payable from one to another, if the creditor accepts a less 
sum in satisfaction, or promises to take less, the payment 
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in the one instance is a discharge of only so much as it 
amounts to, and in the other the promise is void. (Bishop 
on Contracts, sec. 50.) To my mind the logical conclusion 
is the same in a case where the amount paid and receipted 
for is the precise sum admitted by the payor to be due, 
and the giver of the receipt then, or afterwards, claims an 
additional sum to be due him. 

Tt cannot be denied that the authorities cited by counsel 
on either side, upon the principal questions involved, are 
conflicting and irreconcilable. And while Ido not doubt 
that where a contract in writing is set out in a pleading 
by a party, its execution duly admitted by the pleading of 
the other party, when by its terms it is conclusive of the 
controversy, as set out in the pleadings, and not attacked 
for fraud, accident, or mistake, it is the duty of the court 
to construe such contract and render judgment thereon; yet, 
holding, as I do, that the writing in question is not a con- 
tract, it follows that the case was one for a jury and that 
the learned district court erred in sustaining defendant’s 
motion, and in rendering final judgment upon the pleadings 
in the cause. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur, 


Z. L. SEELEY ET AL. V. Epwin W. SMITH. 
[FILED May 13, 1890.] 
Tho evidence in the trial court examined, and found sufficient to 


sustain the judgment in the court below. 


35 
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Error to the district court for York county. Tried 
below before NoRvAL, J. 


France & Harlan, for plaintiffs in error, 
Edward Bates, and Merton Meeker, contra, 


Coss, Cu. J. 


This action originated in the county court of York 
county, wherein Edward Smith was plaintiff and Zenith 
L. Seeley and Belle, his wife, were defendants. It appears 
to have been a non-term case, and was tried to a jury, which 
- found for the plaintiff for $22.50 and $18.85 costs of suit, 
on which judgment was entered. 

. The defendants appealed from this judgment to the dis- 
trict court, F, M. Bruner and F. J. Parris becoming sure- 
ties on the appeal bond in the sum of $82.70. 

The plaintiff made substantially the same complaint in 
the district court as alleged in the court below, that he had 
entered into a contract with defendants to perform certain 
services for them in selling certain land in the state of 
Minnesota, and that under their contract they were indebted 
to him in the sum of $200. The answer of defendants 
was a general denial, and also a set-off. 

In the district court the cause was tried without a jury, 
the court finding for the plaintiff in the sum of $200 as 
against Z. L. Seeley and non-assumpsit as to his wife. 
Judgment was entered against Seeley for that amount, and 
for costs, and further, that the plaintiff recover of the sure- 
ties, Bruner and Parris, $82.70, to be considered as a part 
of the judgment for $200 rendered against Seeley. Sub- 
sequently, the defendant Seeley, for himself alone, moved 
for a new trial, which was overruled. The defendants 
Seeley and Parris bring the cause to this court on error. 
Several assignments of error are made in their petition, 
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only two of which are argued in the brief of counsel, and 
to those our attention will be confined. , 

The cause of action represents that in the month of Au- 
gust, 1886, the plaintiff, at the request of defendants, 
entered into their service as an agent to trade and dispose 
of a certain track of land, of 120 acres, situate in the state 
of Minnesota, for which service defendants agreed to pay 
the plaintiff $200; that plaintiff subsequently traded the 
land for the benefit of defendants, and has performed all 
the conditions of the contract on his part, and that the 
' defendants have not paid tlie consideration, nor any part of 
it, and that the sum of $200 is due. 

The first point argued by plaintiffs in error in their 
brief is that the evidence clearly shows that the plaintiff 
Smith was the agent of T. A. Gearing, or, at least, that 
he attempted to gain commissions as an agent from both 
Gearing and Seeley, for the trade of the land mentioned 
to Gearing for livery stock. An examination of the evi- 
dence shows that this error, or objection, is without sub- 
stantial foundation. This will be further considered in 
connection with the second paragraph of the same general 
assignment, that the judgment of the court is contrary to 
the evidence. 

The plaintiff testified, in his own behalf, that the defend- 
aut Seeley employed him to trade off the Minnesota tract 
of 120 acres of land, in pursuance of which he brought 
Seeley and Gearing in communication together, and they 
made a trade about August 1, 1886; that some time in the 
spring of 1886 Seeley came to plaintiff, stating that he 
had 120 acres of land in the state of Minnesota; that he 
wanted to trade it off or sell it, and said, “as you are trading 
around some, that he would like it if plaintiff could get 
him a trade,” and stated that there was a man at Utica 
who owned eighty acres of land a mile and a half from 
Utica, and desired plaintiff to go and see if lie could not 
effect a trade with him for the eighty acres of land. The 
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plaintiff further testified that it was then agreed that if he 
would effect this trade of 120 acres of Minnesota land for 
the eighty acres at Utica the defendant would give him a 
commission of $200. It appears that the plaintiff was not 
able to conclude this trade, and so informed the defendant; 
that subsequently the plaintiff learned that Gearing proposed 
to sell or dispose of a livery stock and barn, of which he 
was the owner. The plaintiff informed defendant of this 
fact, and asked him how he would like to trade his Mtnne- 
sota land for the livery stock ; that defendant replied that 
he didn’t know but that he would trade it, and desired 
plaintiff to introduce him to Gearing, who was a stranger. 
Plaintiff testifies that he asked defendant, “ Will you give 
me the same that you agreed to in the spring, when you 
told me about the Utica party?” and he said that he 
would; and that was the understanding between us that 
he was to have the same amount that he was to have had in 
the spring of the year. 

From the record : 

Q. State whether or not you had such an agreement. 

A. Yes, sir, I had. 

Q. State the fact of your agreement, if any, with Z. L. 
Seeley. 

A. The agreement was that if he traded for the stock he 
was to give me $200. 

Pursuant to that agreement the plaintiff says he intro- 
duced the defendant to Gearing, taking part in and assist- 
ing the negotiation between them, which continued for 
about one week, and led up to the trade of the Minnesota 
land for the livery stock and barn; that afterwards, upon 
plaintiff’s applying to defendant for his commissions on 
the sale and purchase, the defendant suggested that Gear- 
ing ought to pay a part of the commission, and that plaint- 
iff should apply to him and see whether he would or would 
not, which plaintiff consented to do, with the understand- 
ing that whatever Gearing should pay would be deducted 
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from the $200; that the plaintiff applicd to Gearing for 
the purpose stated, who replied that he had not agreed to 
pay any commissions, and would not pay any, which he 
adhered to. 

I cannot, therefore, agree with the counsel in the argu- 
ment in his brief, that there is no evidence in the record 
that the defendant Seeley agreed to pay the plaintiff Smith 
$200, or any sum, for the trade between Secley and Gearing ; 
but on the contrary it appears to be the clear purport and 
substance of the plaintiff’s evidence that there was such 
an agreement and that the services were performed under 
it. It seems equally clear, from the evidence, that the 
plaintiff did not act as the agent of Gearing, nor receive 
or agree to receive any compensation from him, in the 
transaction. Some portion of the plaintiff’s testimony is 
contradicted by that of the defendant, but in this respect 
the evidence was conflicting, and the trial court was ob- 
liged to depend on its judicial discretion, and to choose 
between the two as to which was most credible. The action 
of the court in that regard will not be reviewed here. 

The third point presented is that the court erred in en- 
tering up two judgments in the case. This point cannot 
be raised by the plaintiff in error Parris, for the reason 
that he made no motion for a new trial in the court below. 
The only motion there made was by the plaintiff in error 
Seeley, whose motion was made for himself alone, but if 
made by the other the motion could not here be sustained. 

The judgment in the county court against Seeley was for 
$22.50 and for $18.85 costs. The undertaking of Bruner 
and Parris recited the amounts of this judgment and under- 
took to secure the plaintiff in a sum not exceeding $82.70, 
double the amount, that the appellants should prosecute 
their appeal, and that if judgment be rendered against them 
on the appeal they would satisfy the same. The judgment 
against these sureties is only collateral to that against the 
defendant Seeley. If he shall discharge the judgment 
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against him, that which they undertook he would do, the 
collateral judgment rendered against them, as sureties, will 
have been discharged. If the defendant Seeley fails to 
satisfy the judgment, the plaintiff is entitled to recover 
against the sureties to the full extent of the judgment 
against them. 

The judgment of the district court is therefore affirmed. 


JUDGMENT AFFIRMED, 
MaxwELL, J., concurs. 


Norvat, J., having presided in the district conrt, did 
not sit on the hearing of the case. 


ut STATE, EX REL. BoarD OF TRANSPORTATION, Vv. M. P. 
R. Co. 


([FILep May 13, 1890.] 


1. Railroads: Grain ELEvaATors: SPECIAL PRIVILEGES PROHIB- 
ITED. Under the provisions of the act to regulate railroads, 
etc., which took effect July 1, 1887, the board of transporta- 
tion of the state may institute an action in a proper case to 
require a railway company to furnish like facilities to erect an 
elevator at one of its stations, to any person engaged, or who 
desires in good faith to engage, in the business of receiving, hand- 
ling, and shipping grain over the railway. 


2 : : . Such facilities need not necessarily be 
upon the right of way but may be along the side thereof; but if 
facilities are granted to one or more for that purpose on the right 
of way, the same privilege, upon like terms and conditions, must 
be granted to others who are engaged, or desire in good faith to 
engage, in the business at that point, of receiving, storing, and 
shipping produce over such railway. 


3 : RESTRICTIONS. A railway company may impose 
reasonable terms and conditions upon persons who erect, or are 
about to erect, elevators at stations on the line of such road, but 


such conditions and terms must be the same to all such persons. 
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William Leese, Attorney General, J. M. Stewart, and 
J. R. Gilkeson, for relator : 


Special privileges cannot be granted by common carriers 
even when such privileges do not consist in actual trans- 
portation. (Crouch v. BR. Co., 78 Eng. C. L., 255; Marrioté 
v. R. Co., 87 Id., 499; Sanford v. R. Co., 24 Pa. St., 382; 
Olcott v. Supervisors, 16 Wall. [U.S8.], 695; N. E. Express 
Co. v. R. Co.,57 Me., 188; 2. Comr’s v. R. Co., 63 Id., 269 ; 
MeDuffee v. R. Co., 52 N. H., 449 ; Scofield v. R. Co., 43 
O. St., 571.) The order of the board falls within the po- 
lice power of the state. (Munn v. Illinois, 94 U. S., 125; 
Cooley, Const. Lim. [5th Ed.], 706; Tiedeman, Police 
Power, sec. 92.) 


B. P. Waggoner, James W. Orr, and A. RB. Talbot, 


contra: 


Special privileges in that which does not constitute trans- 
portation are not unlawful. (People v. R. Co., 57 Il., 436; 
Old Colony R. Co. v. Tripp, 17 N. E. Rep. [Mass.], 89; 
Audenried v. R. Co., 68 Pa. St., 370, 379-80.) The or- 
der of the board is an attempt to take private property for 
private use without due process of law or compensation, 
(State v. B. Co., 36 Minn., 402 [S. C., 31 N. W. Rep., 365]; 
L, ee., R. Co. v. R. Co., 97 Tll., 506; Lewis, Eminent 
Domain, sec. 58.) 


MAXWELL, J. 


This is an application for a writ of mandamus to compel 
the respondent to perform the order of the board of trans- 
portation. : 

It appears from the record that in October, 1889, John 
W. Hollenbeck, Cyrelius Lemasters, John W. Miller, 
John Hayes, Charles Hall, and others, under the name of 
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the Elmwood Farmers’ Alliance No. 365, of Cass county, 
presented their petition to the board of transportation, in 
which they allege: 

«First—That the petitioners aud complainants are now 
and have for many years been extensive raisers of corn, 
wheat, oats, and other cereals; and that large quantities of 
said cereals have been marketed in seasons past, and that 
large quantities are now ready for the markets; that the 
several farms and leaseholds of the petitioners are situated 
near Elmwood, in Cass county, Nebraska. 

«‘Second—That the Missouri Pacific Railway Company 
is a common carrier engaged in the transportation of pass- 
engers and property by railroad under a common control, 
management, or arrangement for a continuous carriage or 
shipment through Elmwood aforesaid. 

‘“‘Third—That the said defendant railroad company is 
the owner of the right of way and depot grounds border- 
ing the main and side tracks of the defendant company, 
upon which are located the station houses and other ship- 
ping facilities connected with the transportation originating 
at or destined to Elmwood station aforesaid ; that the com- 
plainants aforesaid did make a written application to the 
general manager of the defendant company for a location 
on the right of way at Elmwood station aforesaid, for the 
erection of an elevator of sufficient capacity to store, from 
time to time, the cereal products of the farms and _lease- 
holds of complainants aforesaid, as well as the products of 
other neighborhood farms; that the application aforesaid 
was refused by the general manager of the defendant com- 
pany aforesaid. 

“Fourth—That the elevators now located on the right 
of way of the defendants aforesaid at Elmwood station 
aforesaid are during certain seasons of the year wholly 
insufficient in affording a market for the cereals of the 
complainants and, others desirous of marketing their grain. 

“ Fifth—That the refusal of the defendant railroad com- 
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pany to lease a location for an elevator as aforesaid is in 
contravention of the provisions of an act of the legislature, 
entitled ‘An act to regulate railroads, prevent unjust dis- 
crimination,’ ete., approved March 31, 1887, in that the 
said refusal is an unjust discrimination; the said Missouri 
Pacific Railway Company, by the refusal aforesaid, is sub- 
jecting the complainants aforesaid to an undue and unrea- 
sonable prejudice and disadvantage in respect to traffic 
facilities over other localities; the said Missouri Pacific 
Railroad Company, by the refusal aforesaid, is giving an 
undue and unreasonable preference and advaniage to Adams 
and Gilbert, and Eells Bros., owners of the elevators located 
at Elmwood on the right of way of the defendant, by per- 
mission of the said Missouri Pacific Railroad Company.” 

The railway company filed an answer in that case, and 
issue was joined, and upon an investigation of the facts 
the board made the following findings and order: 

“ First—That the defendant has all its side tracks within 
the limits of its right of way and depot grounds at the said 
station of Elmwood. 

“Second—That there are only two elevators at said 
station of Elmwood, having the combined capacity of ten 
thousand bushels, and that said elevators are insufficient 
to handle the grain shipped at said station; and that the 
owners and operators thereof have entered into a combina- 
tion and do combine and fix the prices of grain and prevent 
competition in the purchase price thereof; and that there 
are not sufficient facilities for the handling and shipping 
of grain at said station. 

“Third—That it is necessary for the convenience of the 
public, patrons, and shippers of grain of said railroad com- 
pany that another elevator be erected and operated at said 
station. 

“ourth—That the defendant has permitted two eleva- 
tors to be erected upon its grounds at said station, and 
that the same are now being operated, and that the said 
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defendant has refused to grant the same privilege to the 
complainant. 

“ Fifth—That an elevator is necessary for the shipment 
of grain by railroad, and that by reason of the side track 
being placed within the right of way and depot grounds 
the plaintiff cannot ship grain without building its eleva- 
tor upon the grounds of the defendant. 

“Sixth—That there is room upon the grounds of the 
defendant at said station for another elevator without mate- 
rially interfering with the operation of said railroad; and 
the building of the elevator by the plaintiffs upon said 
ground will not materially affect the defendant in the use 
of its grounds, or be an unreasonable burden to the de- 
fendant. 

“Seventh—That grauting of the right and nie by 
the defendant to the elevators now standing upon its right 
of way and depot grounds at said station, and refusing to 
grant the same right and privilege to the complainants, is 
an unjust and unreasonable discrimination against the com- 
plainants, under the circumstances of this case. 

“ Eighth—That the said respondent has discriminated 
against the complainants, and that it has unlawfully made 
and given a preference and advantage to Adams and Gil- 
bert, and to Eells Bros., owners and operators at said station. 

“Ttis, therefore, by the board of transportation of the state 
_ of Nebraska, considered, adjudged, and ordered that the re- 
spondent, the Missouri Pacific Railway Company, shall cease 
and discontinue discriminating against the complainants, 
and grant to said complainants the same facilities and 
privileges as granted to the owners and operators of the 
elevators now established at said station; and that said 
respondent, within ten days after the service of this order, 
grant and give to the complainants, on like terms and con- 
ditions as granted to the said Adams and Gilbert, aud Eells 
Brothers, the right and privilege of erecting an elevator 
upon its grounds at said station adjacent to said respond- 
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ent’s side track, at a convenient and suitable place thereon, 
to-wit, at a point on the side track of said respondent near 
the east terminus of said side track, or some other suitable 
and convenient place on said side track, if the parties to this 
action can agree, and that said respondent grant to the said 
complainants all and equal shipping facilities for the hand- 
ling and shipping of grain at said station, and cease from 
all discrimination or preferences to and of said shippers and 
operators of elevators at said station of Elmwood afore- 
said.” 

The respondent in its answer in this court admits that it - 
is a corporation organized under the laws of the state, the 
petition of Hollenbeck and others, and the order of the 
board thereon and its refusal to comply with said order, 
and alleges: 

“That it is the owner of the right of way and depot 
grounds bordering its main and side tracks at Elmwood 
station, upon which are located station house and freight 
shipping facilities connected with the transportation origi- 
nating at said station, but alleges and charges the fact to 
be that such grounds were purchased by this respondent 
for the purpose of enabling it to carry on and successfully 
prosecute its business as a common carrier, and not for the 
purpose of disposing of the same, or using the same for 
purposes other than such as were necessary or incidental 
to its said business as a common carrier. 

“That the board of transportation is not the real party 
in interest and cannot bring the action in its own nanie ; 
that Hollenbeck and the other petitioners represent diets 
selves individually and cannot invoke the aid of the board 
of transportation ; that the said individuals named in said 
petition did make a written application to the respondent 
company for the location on the right of way at Elmwood 
station of this respondent company, of an elevator of suf- 
ficient capacity to store, from time to time, the cereal prod- 
ucts of the farms and leaseholds of the said petitioners, as 


536 NEBRASKA REPORTS. [ Von. 29 


State, ex rel. Bd. of Transportation, v. M. P. BR. Co, 


well as the products of other neighborhood farms, but did 
not make any application to this respondent company re- 
questing it to discharge any duty it owed to said petitioners 
as a common carrier, or in any other manner or form, for 
the purpose of transporting over the line of the railway of 
this respondent company the cereal products of the farms 
and leaseholds of the said petitioners, or the products of 
other neighborhood farms. And said petitioners demanded 
the right to use the private grounds of this respondent 
company for the purpose of erecting an elevator and ware- 
house thereon, in order that they, the said petitioners, might 
store their grain in said warehouse and elevator; and in 
making said application and request of this respondent 
company the said petitioners did not offer to make any 
compensation to this respondent company for the property 
by them sought to be appropriated to their individual use 
and benefit, but demanded, and claimed as a right, that 
they should be permitted to build such warehouse and ele- 
vator upon the private grounds of this respondent company, 
which it had purchased and which it owned and which was 
necessary to enable it to successfully carry on and prosecute 
its business as a common carrier. And this respondent 
company did thereon refuse to permit its said property to 
be appropriated and confiscated to the use of said petition- 
ers.” 

There are other allegations in regard to the statutes and 
constitutional provisions of the state. The correctness of 
the findings of the board is not seriously questioned, but its 
power to make such findings and order is denied. 

It is unnecessary to review at length the powers of the 
board of transportation. That question was very fully and 
carefully considered in Statev. F., E. & M. V. R.Co., 23 Neb., 
117, and in our view the judgment rendered therein is cor- 
rect. In that case it was held that the findings of the board 
were prima facie evidence of the truth of the same, but when 
issue is taken upon them in court the question of what is 
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reasonable, ete., must be determined like other questions of 
fact. The constitutional convention in 1875, in order to 
prevent any misconception of the public character of rail- 
way corporations in this state, provided that “ railways here- 
tofore constructed, or that may hereafter be constructed in 
this state, are hereby declared public-highways, and shall 
be free to all persons for the transportion of their per- 
sons and property thereon, under such regulations as may 
be prescribed by law.” Such, no doubt, is the law with- 
out a constitutional provision, but in view of the claims of 
certain corporations at that time, and to prevent any mis- 
construction or misconception of the right, the provision 
was inserted in our fundamental law. ‘The railway system 
of the state was then in its infancy, while at the present 
time lines of railway extend in almost every direction. It 
was also provided in the constitution that “the legislature 
shall pass laws to correct abuses and prevent unjust dis- 
crimination and extortion in all charges of express, tele- 
graph, and railroad companies in this state, aud enforce 
such laws by adequate penalties,” etc. 

Section 3 of “An act to regulate railroads and prevent 
unjust discrimination,” ete., which took effect July 1, 1887, 
provides: “That it shall be unlawful for any common 
carrier subject to the provisions of this act to make or give 
any preference or advantage to any particular person, com- 
pany, firm, corporation, or locality, on any particular de- 
scription of traffic, in any respect whatsoever, or to subject 
any particular person, company, firm, corporation, or lo- 
cality, or any particular description of traffic, to any preju- 
dice or disadvantage in any respect whatsoever. Every 
common carrier subject to the provisions of this act shall, 
according to their respective powers, afford all reasonable, 
proper, and equal facilities for the interchange of traffic 
between their respective lines, and for the receiving, for- 
warding, and delivering of passengers and property to and 
from their several lines and those connecting therewith, and 
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shall not discriminate in their rates and charges between 
such contracting lines; but this shall not be construed as 
requiring any such common carrier to give the use of its 
tracks or terminal facilities to another carrier engaged in 
like business.” 

Section 17 of the same act declares that “After a full 
investigation of the matter said board shall again make a 
finding of the facts and make sucli an order as it may deem 
just in the premises. If said railroad shall refuse or neg- 
lect to comply with such order, the board shall order the 
attorney general, or the county attorney of the proper 
county, to institute a suit to compel such railroad company 
to comply with such order and it shall be the duty of the 
attorney general, or the county attorney of the proper 
county, at the request of the board or any person inter- 
ested in any such order or finding, to apply to the supreme 
court, or to the district court of any county through or 
into which its line of road may run, in the name of the 
state and on the relation of said board, for a writ of man- 
damus to compel such railroad company to comply with 
such order; and upon the hearing of any such cause such 
finding and order shall be as against such railroad company 
prima facie evidence of the reasonableness of such order 
and of the necessity of such repairs, changes, additions, or 
improvements, or other matters in such order required to 
be done or omitted.” 

The right of the state board to bring the action is here 
expressly given, and the general provisions of the statutes in 
regard to the proper party plaintiff do not apply, as section 
32 of the Code provides for the bringing of an action by 
an officer in such name as may be authorized by law. But 
it is said that the object sought in this case is private, and 
not of a public character. We think differently, however, 
as the purpose is to increase the facilities for shipping 
produce over a public highway. 

The first section of the act also provides that “All 
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charges made for any service rendered, or to be rendered, in 
the transportation of passengers or property as aforesaid, 
or in connection therewith, or for the receiving, delivery, 
storage, or handling of such property, shall be reasonable 
and just, and every unjust and unreasonable charge for 
such service is prohibited and declared to be unlawful,” 

Tt will thus be observed that the provisions of our con- 
stitution and statutes relating to railways are that they 
shall have no favorites, that all persons having business 
with such companies relating to or connected with trans- 
portation shall be treated alike. 

On the other hand, to protect the companies, the last 
half of section 4, article XI, of the constitution provides 
that “The legislature may, from time to time, pass laws 
establishing reasonable maximum rates of charges for the 
transportation of passengers and freight on the different 
railroads in this state.” The power of the legislature, 
therefore, in recard to the matters mentioned, is limited to 
what is reasonable. 

The constitution and statutes make railways one of the 
public agencies of the state, and subject them to the laws 
and require such railways to render services of the same 
kind for all persons upon the same terms and conditions, 
A railway cannot carry the goods of A a certain distance 
for one dollar and charge B, or any other person, a greater 
sum for like service, and the same rule applies in all its 
transactions as a common carrier. 

As was held in Slate v. R. V. BR. Co., 17 Neb., 647-8; 
“The right to build and operate a railroad, and to charge 
and take tolls and fares, is a prerogative granted by the 
state. Public utility is the consideration for such grant. 
Although in the hands of a private corporation, it is still 
a sovereign franchise, and must be used and treated as such; 
it must be held in trust for the general good. In the use 
of such franchise all citizens have an equal interest, and all 
must, under the same circumstances, be treated alike, with- 
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out unjust discrimination against any.” The action in that 
case was brought to compel the defendant to erect a depot 
at Blue Springs, and it appcared to the court that the in- 
terests of the public demanded a depot at that point; in 
other words, in the language of the statute the corporation 
was required to erect such depots as shall be necessary be- 
tween the places of the termini of said road. (Sec. 75, 
ch. 16, Comp. Stats.) 

On the other hand; railways are protected by the consti- 
tution from unjust legislation by the restriction that laws 
affecting rates, etc., must be reasonable. A railway fran- 
chise is thus held in trust for the general good, and in the 
use of the same all persons have an equal interest and 
equal rights. The right of way of a railway company is 
acquired for the use of the railway for public use, and this 
whether it is acquired by condemnation or conveyance by 
deed. In many cases the proprietors of land through 
which a railway is located, having no desire to obstruct the 
construction of the road, convey the right of way by deed, 
bnt the object is to enable the corporation to subserve 
the public interests by the construction and operation of the 
road, and the land having been conveyed for public pur- 
poses, cannot be diverted to other uses inconsistent with 
such public use. 

It is a well known fact that the ordinary mode of ship- 
ping grain on the railways of this state is through the in- 
tervention of elevators, which at the various stations on the 
line recetve the grain and store it, if need be, for a time, 
_ and load it into cars for transportation. Elevators are 
thus a part of the system for the transportation of produce 
and come under the head of “facilities furnished” in the 
act of 1887, and questions relating to them are placed by 
that act under the control of the board of transportation ; 
in other words, the railway company must give equal privi- 
leges to all persons who may desire, in good faith, to erect 
elevators at astation on its line in order to sh'p produce 
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over such railroad. It need not grant these facilities on its 
right of way, because such right of way may, and in many 
cases will, be necessary for the various side tracks at the 
station; but if it grants such right to one or more per- 
sons, then it must, on the same terms, grant a like right to 
all who in good faith apply for that purpose; in other 
words, if a portion of its right of way is surrendered to A 
and B, in which to erect elevators for the purpose of re- 
ceiving, storing, and shipping grain, then on like terms it 
must furnish the same facilities to C, D, and E, if they 
apply for that purpose. No doubt it may impose reason- 
able terms and conditions upon all persons who desire to 
erect.such elevators, but such conditions and terms must be 
the same in every case and apply to all alike. Ina cer- 
tain sense the right of way is private property of the cor- 
poration, but it is public so far as the uses of persons or 
the public in connection with the business of the railway 
is concerned, and it would be a violation of such trust to 
permit one or two persons to have exclusive rights in the 
premises; and if the elevators are placed on the parties’ 
own land at a station, adjoining the right of way, it is the 
duty of the company to furnish equal track facilities to all 
persons engaged in the business. It may be true that two 
elevators can do the business at any station, yet it is also a 
fact that it is possible fur these to combine to depress the 
price of produce at that point, and it is also possible that 
all the elevators in the state may enter into a combination 
to pay but a certain price, below its value, for produce and 
thus prevent competition and virtually rob the producers of 
the country of their labor. In such case it would be ab- 
solutely necessary to erect additional elevators to protect 
the community, And the fact that this right exists, even 
if it is not exercised, acts as a wholesome check upon the 
elevator combination. 

Tf it is said that with the right to erect elevators upon 
like terms and conditions to all, the business would be 

36 ; 
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overdone and the profits arising from the shipments of 
produce be reduced to the lowest possible limit, the answer 
is that, even if this were true, the loss would fall upon the 
shippers and not upon the railway company. It would 
transport the produce of the country, and the increased 
price received by the producers would, or at least might, 
enable them to greatly improve their farms by the erecting 
of new buildings and other improvements, and thus the 
business of the road would be increased. If two elevators 
at any point are sufficient, why not apply the same rule to 
other departments of business and provide that there shall 
be but two grocery, dry goods, hardware, shoe, or other 
stores in any city or village? There is not an argument 
in favor of but two elevators at a station that does not 
apply with greater force to the limitation of all kinds of 
business at the same place. Indeed, the limiting of the 
number of houses conducting any line of business at a par- 
ticular place would be much less injurious than to restrict 
the facilities for shipping produce at that point to two ele- 
vators, because the producers in the vicinity are compelled 
to ship from that place, while they may make their pur- 
chases where they can be made to the best advantage. Ex- 
perience has shown that the law of demand and supply 
furnishes an adequate remedy in all such cases, and no ar- 
bitrary rule can be adopted without working injustice to a 
greater or less extent. There is no more odious form of 
oppression than that of depressing by a combination the 
price of produce when purchased from the producer and 
afterwards greatly advancing the price to the consumer, and 
no form of such oppression, even in a limited degree, should 
receive the sanction of the courts. 

There is no doubt a railway constructed through any 
portion of the country is a great public benefit, both lo- 
cally and generally, and it is equally well known that the 
earnings of a railroad depend largely upon the number, 
wealth, and prosperity of the communities through which 
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it passes. An impoverished people have but little to spend 
for improvements, new enterprises, or travel, their wants 
being restricted to the necessaries of life. If this condi- 
tion of society extends along the whole line of the road its 
receipts must necessarily be meager, while a railway 
through a populous, prosperous community partakes of the 
general prosperity, and business is abundant. Thus its in- 
terests coincide with its duty to furnish the same facilities 
to the producers as to the dealers for the shipment of prod- 
uce, in order that the highest price may. be obtained and 
the prosperity of the community advanced. 

Our attention is called to the case of Statev. C, UM. & 
St. P. RB. R. Co., 31 N. W. Rep., 365, which is said to be 
stronger than the one at bar. In 1885 the legislature of 
Minnesota passed an act which required any railway eom- 
pany organized under the laws of the state to permit any 
person, etc., for an annual rental of one dollar, to construct 
and operate an elevator at any of its way stations, etc., the 
penalty for a refusal being not less than $100 nor more 
than $5,000. The action was brought to recover the pen- 
alty. The court held that the act was the taking of pri- 
vate property for a private use and therefore was unconsti- 
tutional. The question here involved does not seem to 
have arisen in that case, nor is there anything to show that 
the proposed regulation was reasonable. 

The case of People v. C.& N. W. Ry. Co., 57 Il., 436, 
and Old Col. R. Co. v. Tripp, 17 N. E. Rep., 89, do not 
seem to be applicable to the constitutional and statutory 
provisions of this state. 

This is not a question of the taking of private prop- 
erty of the railway for an elevator. The question is, Can 
the railway company grant the right to one or two persons 
upon certain terms and conditions and deny it to others upon 
like terms and conditions? We answer, that under our 
constitution and statutes it cannot, as it can grant no ex- 
clusive privileges in the facilities for the handling and ship- 
ment of produce. 
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The terms upon which the right was granted to the par- 
ties who have erected elevators at Elmwood are no doubt 
satisfactory to the company, but the sum paid by such par- 
ties therefor we have no means of knowing, nor is it ma- 
terial in this case. It was sufficient to satisfy the company 
for the privilege, and as they can grant no exclusive privi- 
leges in the facilities for shipping produce, the parties who 
are the real complainants in this case are entitled to like 
rights upon the same terms and conditions. 

A railway company cannot permit the construction of 
certain elevators on its right of way and then prohibit 
other persons from the same privilege upon the ground 
that such right of way is private property. If this were so 
it would afford an easy mode for the evasion of the law, 
but it must treat all alike who in good faith engage in the 
business, and this where the side tracks are so constructed 
that the elevators must of necessity be constructed on the 
right of way, or along such side tracks on the sides of its 
right of way so that elevators may be constructed on the 
builder’s own land. 

It follows that the writ will be granted. It probably 
will be unnecessary to issue the writ, as no doubt the proper 
facilities will be furnished without further order. Should 
they not be so furnished, however, within forty days, the 
writ will be issued as prayed for. 


WRIT ALLOWED. 


THE other judges concur, 
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F. T. Menarry v. Jounw Hatuicgan, 


[FILED May 13, 1890.] 


1. Chattel Mortgages: OWNERSHIP: EVIDENCE. One A,a former 
resident of lliinvis, removed to P. county, in this state, in March, 
1887, bringing certain personal property with him. <A fewdays 
afterwards one B, a resident of Illinois, who claimed to be the 
owner of the property in question, by means of a requisition 
cansed the arrest of A, and then sold the property in dispute to 
C. & C. lor the sum of $550, of which sum $50 was paid in cash 
and promissory notes secured by a chattel mortgage given for 
the remainder. On the trial of A on the criminal charge he was 
acquitted. He thereupon brought an action of replevin against 
C. & C. and recovered possession of the property. (C thereupon 
sold the notes of C. & C. to E., who, upon their failure to pay 
the notes, brought an action of replevin under the chattel mort- 
gage against A. Held, That the validity of the mortgage de- 
pended on the question whether or not B was the owner of the 
property at the time he sold the same to C. & C., and as the 
testimony on that point was nearly equally balanced, the verdict 
in favor of A would not be set aside. 


2, Evidence. Certain testimony objected to, held, to have been 
immaterial. 


3. Damages held to be excessive and leave given to remit. 


Error to the district court for Pierce county. Tried 
below before Norris, J. 


Wigton & Whitham, for plaintiff in error. 
W. W. Quivey, and Holmes & Hays, contra. 
MaxweELL, J. 


This is an action of replevin brought by the plaintiff 
against the defendant, and on the trial of the cause the jury 
found the right of property and right of possession in the 
defendant, and that the value of the property was $500 
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and theamount of damages $500. Afterwards the defend- 
ant remitted $300 of the damages and the sum of $100 
from the value of the property, and thereupon the court 
overruled the motion for a new trial and entered judgment 
on the verdict. 

The principal objection in this court is that the verdict 
is against the weight of evidence. 

The testimony tends to show that the defendant and one 
Jolin A. Montelius, for some time prior to 1887, were resi- 
dents of Ford county, Illinois, and had dealings with each 
other; that in February, 1887, they had a settlement, as 
follows: 

“Due J. A. Montelius on account of stock, farm ma- 
chinery, etc., upon which amount I agree to pay cight per 
cent interest until paid, and stock to remain the property 
of. J. A. Montelius until paid for, the amount of seven 
hundred and sixteen 5, dollars. 

“JoHN Haiican, 

“ Piper City, Ill., Feb’y 9, 1887.” 

The defendant claims that he afterwards paid Montelius 
nearly all of this debt, which is denied by the latter. 

In March, 1887, the defendant removed to Pierce county, 
in this state, bringing the property, on which Montelius 
claimed to have a lien, with him. Montelius thereupon 
instituted criminal proceedings against the defendant in 
Tllinois for larceny as a bailee, and a requisition seems to 
have been issued and the defendant taken to Lllinois, 
where, on the trial, we are led to infer he was acquitted. 
The testimony as to the criminal proceedings is quite mea- 
ger, and not very satisfactory. Upon tlie arrest of the 
defendant, Montelius, who had followed the defendant, sold 
the property, on which he claimed to have a lien, or of 
which he claimed to be the owner, to George McCrady and 
James McCrady for the sum of $550, of which sum $50 
was paid in cash, and two notes, each for the sum of $250, 
secured by a chattel mortgage on the property, were given 
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by them to Montelius. One of these notes was due January 
1, 1888, and the other Jannary 1, 1889. The defendant 
seenis to have been a brother-in-law of the McCradys. 

Upon the acquittal of the defendant he returned to this 
state and instituted an action of replevin against the Mec- 
Cradys and recovered the possession of the property. 
Montelius seems to have had notice of this suit. 

On the 28th of December, 1887, Montelius, through 
his attorneys, Cook and Moffit, sold the notes in question 
to the plaintiff for the sum of $360. He seems to have 
relied on the assurances of one of Montelius’s attorneys, in 
substance, that the two notes were good and the security 
sufficient. The plaintiff, so far as appears, acted in good 
faith, unless the price of the notes was notice, and is entitled 
to protection so far as the courts can protect him, 

The question in the case at bar, however, is not the good 
faith or the want of it of the plaintiff, but whether or not 
Montelius was possessed of the legal title of the property 
in dispute at the time he sold the same to the McCradys. 

This action is based on the mortgage executed by the 
McCradys to Montelius, and that depends for its validity 
upon the right of Montelius to sell the property to them, 
because if he was not possessed of the legal title to the 
property at that time, he was unable to pass such title by 
a sale and the mortgage would be void. Upon this point 
the testimony is so conflicting and so nearly equally bal- 
anced that it would be impossible for a court to interfere 
had the finding been either against or for the defendant. 
The verdict, therefore, is not clearly wrong and will not 
be set aside. 

Objections are made to certain questions in regard to the 
criminal prosecution which it is claimed excited the preju- 
dices of the jury in favor of the defendant; but testimony 
of like character was given without objection by Monte- 
lius and one of the attorneys of Montelius, Indeed, the 
attorney testifies that he was prosecuting attorney. 
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Q. What property is referred to in this paper, Exhibit 
A, referred to as stock, farm machinery, etc? 

A. The property taken by John Halligan, defendant in 
this suit, from this county to Nebraska. He was indicted 
for stealing this property. 

Q. What, if anything, did John Halligan say about the 
ownership of this property, referred to in Exhibit A, to 
John A. Montelius, and what justification did he set up or 
claim for taking the property to Nebraska. 

A. At the trial of the indictment against him here he 
was sworn as a witness and testified in his own behalf. 
He did not deny but that Montelius owned the property, 
but claimed that he had a right to the possession until 
Moutelius reclaimed it. He swore that he had no inten- 
tion to steal the property and that he had a right to change 
its location as he might desire. He also swore that some 
of this property had been bought by Montelius at a sale 
under an execution against him and that some of the prop- 
erty had been placed by Montelius on the farm occupied 
by him in this county. He claimed that he had the right 
to buy the property at any time, by paying the amount 
named in this paper. 

This testimony was introduced on behalf of the plaintiff 
and the questions objected to could not, in connection with 
such testimony, have been prejudicial. 

The award of damages, however, is excessive, and the 
defendant will have leave to remit, therefore, all damages 
except the sum of five cents, and on condition that such 
remittitur is entered within thirty days the judgment is 
affirmed ; otherwise, the judgment will be reversed and the 
cause remanded, 


JUDGMENT ACCORDINGLY, 


THE other judges concur. 
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[FILED May 13, 1890.] 


1, Mechanics’ Liens: Wa1veR Not Provep. In an action by 
a material-man to foreclose a mechanic’s lien upon a dwell- 
ing house for building material used therein the defense was 
that the contract price of the building was $1,600, of which sum 
$1,000 was to he paidin town lots. The proof failed to show any 
agreement of the material-man to accept town lots or anything 
but cash for the material furnished. Held, That the defense 
failed and that the plaintiff was entitled to a foreclosure of his 
lien. 


APPEAL from the district court for Harlan county, 
Tried below before Gasiin, J. 


J. G. Thompson, and Batty & Casto, for appellant, 
C. C. Flansburg, contra. 
MAxweELL, J. 


This action was brought by the plaintiff as a material 
man to foreclose a mechanic’s lien upon a dwelling house 
and certain lots of the defendant Willits, the amount 
claimed to be due being $1,267.17 and interest. The de- 
fendant Willits in his answer : 


“Admits the making of the contract between the said 
defendant A. T. Phillips and this defendant to erect and 
furnish material for a certain dwelling house, to be erected 
on the said lots in the said petition of said plaintiff set 
forth, and denies each and every other allegation therein 
contained; that at the time of the making of the contract 
between the said defendant Phillips and this defendant, 
the said parties mutually agreed that the price of said house 
should be the sum of $1,450 above the foundation walls, 
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the said A. T. Phillips to furnish everything except the 
hardware; that it was then and there agreed by and between 
the said parties hereto that, as a part of the consideration 
to be paid the said defendant A. T. Phillips for the said 
erection and construction of said dwelling house, the said 
Phillips should receive, as and at the sum of $1,000, the 
lots 8, 4, 5, and 6, in said block 14, Willits’ Addition to 
the town of Alma, Nebraska, which real estate should be 
a part payment of and on the contract price of $1, 150. 

“That before the completion of said contract with said 
defendant A. T. Phillips, and before said plaintiff fur- 
nished any of the material for said house, the said answer- 
ing defendant went to Henry Cluskey, the agent of said 
L. K. Morris, in charge of the yard at Alma, and asked 
him if he understood the agreement with said Phillips in 
regard to the real estate payment and if he (the said Clus- 
key) would take defendant Phillips as and for security for 
the material furnished said Phillips, and the said Cluskey 
then and there agreed on behalf of said plaintiff to accept 
the said real estate traded to said Phillips as and for the 
said sum and to release this defendant from any and all 
liability therefor, and to look to said Phillips alone for 
payment; that the said answering defendant could not 
have built the said dwelling without the arrangement 
made by and with the said Phillips to take the said prop- 
erty at and for the sum of $1,000, and the said agreement 
so as aforexaid was the inducement to said answering de- 
fendant to make said contract and erect said building ; that 
afterwards and on the day of , 1888, the said an- 
swering defendant notified the then agent of said L. K. 
Morris, C. P. Manville, that he should not furnish any 
more lumber to said defendant Phillips unless he could 
stand to the agreement made and entered into by and be- 
tween the said Phillips and this defendant. 

“That the said defendant A. T. Phillips is not insolv- 
ent but is inequity the owner of the said real estate, to-wit : 
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lots 3, 4, 5, and 6, in block 14, in Willits’ addition to the 
town of Alma, Nebraska, and that said property is of the 
value of $1,000, and is not exempt as a homestead under 
the laws of the state of Nebraska.” 

The reply consists of specific denials, 

On the trial of the cause the court found the issues in 
favor of the plaintiff to the extent of $167 and rendered a 
decree accordingly. 

The testimony of Mr. Willits is that he entered into a 
contract with one Phillips to furnish the material and 
build the house in question for $1,600, $150 of which was 
to be expended by Willits in putting in the foundation. 
He also testifies that $1,000 of this sum was to be paid to 
Phillips in certain lots in the village of Alma, and that he 
stated this fact to one Cluskey, an agent of the plaintiff, 
and asked him if he was willing to trust Phillips for the 
lumber and material, and that he (Cluskey) said “ Yes, 
yes.” Cluskey denies this, however, and says he had no 
authority to waive the right of his principal to a lien, and 
this is sworn to by the plaintiff, and there is no proof 
whatever to show he had such right. And even if we 
give the defendant’s testimony the full effect claimed for 
it, it falls far short of establishing a contract by which the 
lien would be waived had it been made with the plaintiff 
himself. There is no sufficient proof of waiver therefor 
and the plaintiff is entitled to the full amount of his 
claim. 

The proof shows that there were changes made in the 
building by reason of which the cost was considerably in- 
creased and more material required than was originally 
contemplated. 

The plaintiff did not agree to take town lots for his build- 
ing material, and a contract between Phillips and the de- 
fendant to which he was not a party and did not consent 
cannot bind him. 

The decree of the district court is reversed and a decree 
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foreclosing the lien for the amount claimed, with interest 
thereon, will be entered in this court. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Nesraska & Towa Ins. Co. v. JAMES CHRISTIENSEN. 
[Fivep May 13, 1890.] 


1. Insurance: ConpITIONS: WAIVER: A clausein a policy of fire 
insurance providing that “the company shall not be liable by 
virtue of this policy, or any renewal thereof, until the premium 
therefor shall be actually paid’? may be waived by the com- 
pany. 

2. 


LEASED PREMISES: INCREASE OF RISK BY TENANT. 
When a tenant, without the knowledge or consent of the assured, 
erects an addition to the building insured, such change does not 
avoid the policy, although it contains a provision that it shall be 
void and of no effect if the risk be increased by any means 
within the control or knowledge of the assured. 


: UNLAWFUL Use. The building insured was 
described in the policy as being occupied as asaloon. It was so 
occupied by a tenant at the time of the fire, as well as when the 
policy was issued. The fact that at the time of the loss the 
building was also used by the tenant for the purpose of prosti- 
tution does not invalidate the policy, when it appears that the 
premises were used for such illegal purposes without the knowl- 
edge or consent of the owner, and that the loss did not occur 
from such use. 


Error to the district court for Douglas county. Tried 
below before Grorr, J. 


Scott & Scott, for plaintiff in error, cited, as to increase 
of risk and knowledge of owner: Houghton v. Ins. Co., 8 
Met. [Mass.], 114; Kelley v. Ins. Co., 97 Mass., 286; 
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Lee v. Ins. Oo., 3 Gray [Mass.], 592; May, Ins., sec. 237 ; 
Diehl v. Ins. Co., 58 Pa. St., 418; Fire Assoc. v. William- 
son, 26 Id., 196; Long v. Beeker, 106 Id., 466; FF. & AL 
Ins, Co. v. Simmons, 30 Pa. St., 299; Duncan v. Ins. Co., 
6 Wend. [N. Y.], 489; Appleby v. Ins. Co., 45 Barb. 
[N. Y.], 454; Williams v. Ins. Co., 57 N. Y., 274, and 
cases; Heneker v. Ins. Co.. 14 U. C. C.P., 57; Harvey v. 
Ins. Co., 11 Id., 394; 1 Wood, Fire Ins., see, 254, and 
cases cited; Indiana Ins. Co. v. Brehm, 88 Ind., 578; C. 
R, Ins. Co. v. Shrimp, 16 Tl. App., 248. 


Charles B. Keller, contra, cited, on same point: NV. E., 
etc., Ins. Co. v. Wetmore, 32 Ill., 245, and cases; U.S, 
ete., Co. v. Kimberly, 84 Md., 234; Schmidt v. Ins. Co., 
41 Ill, 295; Merrill v. Ins. Co., 23 Fed. Rep., 245 ; 
Stanford v. Ins. Co., 12 Cush. [Mass.], 541; White v. Ins, 
Co., 8 Gray [Mass.], 566; Boardman v. Ins. Co., 8 Cush. 
[Mass.], 583; Heneker v. Assur. Co., 14 U. C. C. P., 57; 
Kranklin Ins. Co. v. Gruver, 100 Pa. St., 266; Newman v. 
Ins. Co., 17 Minn., 98; Jefferson Ins, Co. v. Cotheal, 7 
Wend. [N. Y.], 72; Newhall v. Ins. Co., 52 Me., 180; 
Hall v. Ins. Co., 6 Gray [Mass.], 185 ; Loehner v. Ins. Co., 
17 Mo., 247; Lyon v. Ins. Co., 2 Rob. [La.], 247; Raf- 
ferty v. Ins. Co., 3 Harr. [N. J.], 480. 


Norval, J. 


This suit is upon a policy of insurance. The answer 
upon which the case was tried in the lower court admits 
that the defendant is a corporation, that it issued the policy 
declared upon by the plaintiff, and denies all the other al- 
legations of the petition. The answer also pleads a breach 
by the assured of the following conditions of the policy: 


“1, The company shall not be liable by virtue of this 
policy, or any renewal thereof, until the premium therefor 
shall be actually paid. 
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“2. In case the building, whether intended for occu- 
pancy by owner or tenant, be or becomes vacant or unoccu- 
pied, or cease to be operated or used for the purpose stated 
in this policy, unless permission therefor be indorsed in 
writing, then and from thenceforth so long as the same 
shall be unoccupied or cease to be operated, this policy shall 
cease and be of no force or effect. 

“3. This policy shall be void and of no effect if, with- 
out permission therefor in writing hereon, any change 
take place in title, ownership, or possession (except by suc- 
cession consequent upon the death of assured). 

“4, This policy shall be void and of no effect if, with- 
out permission therefor in writing hereon, the risk be 
increased by any means within the control or knowledge 
of the assured.” 

The reply denies a breach of any of the conditions of 
the policy and alleges in substance: That prior to the issu- 
ing of the policy sued on the defendant had issued other 
policies to the plaintiff, for which the defendant had been 
in the habit of receiving premiums from time to time as 
suited the convenience of the plaintiff; that it was the cus- 
tom of the defendant to issue policies to insurers in said 
company without requiring the payment of the premiums 
at the time; that when the policy was issued the defendant 
agreed that the premium might be paid at such reasonable 
time thereafter as might suit the convenience of the plaint- 
iff; that thereafter, on the 8th day of July, 1885, the 
plaintiff paid to the defendant $9, part of said premium, 
and that the defendant at that time agreed to accept the 
balance at any time it should be convenient for the plaint- 
iff to pay the same; that before the commencement of the 
suit he tendered to the company the balance of said pre- 
mium, which it declined to accept; that the portion of the 
premium paid by the plaintiff was greater than the pro- 
portion of the time for which the premises had been 
insured under said policy before the destruction of the 
building by fire. 
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The cause was tried to a jury, and a verdict was re- 
turned for $587.17, being the full amount of the policy, 
with interest, less the unpaid premium. Numerous errors 
are assigned in the petition in error on the rulings of the 
trial court on the introduction of testimony, but, as they 
are not relied upon in the plaintiff in error’s brief, they 
will not be considered here. The errors complained of 
consist in giving and refusing of instructions, and refusal 
to submit to the jury special interrogatories requested by 
the company. 

The policy, which is the basis of the suit, was issued and 
delivered to the defendant on the 380th day of May, 1885, 
for the amount of $500 upon assured “one story house, 
frame, shingle roof, building occupied as saloon, situated 
on lot 12, block 77, South Omaha Stock Yards,” and to 
run one year from May 28,1885. The amount of pre- 
mium agreed upon was $12.50. No part of it was paid 
when the poliey was delivered, but a credit therefor was ex- 
tended until such timeas it should be convenient for the 
assured to pay the same, and that it was the custom of the 
company to extend credit for premiums and to send its 
collectors to collect the same; but that was not done in this 
case. On July 8, 1885, the assured called upon the plaint- 
iff and paid $9 of the premium, and it was then agreed 
that the balance should be paid when it snited the conven- 
ience of the insured. The building was entirely destroyed 
by fire November 29, 1885, and at that time it exceeded in 
value the amount for which it was insured. Proof of loss 
was made by the plaintiff in accordance with the terms of 
the policy. When the fire occurred $3.50 of the premium 
remained unpaid, but after the loss it was tendered, which 
the company declined to accept. At the time the policy 
was issued the building was occupied as a saloon by Dug. 
Johnston, atenant. Johnston, at his own expense, without 
the knowledge or consent of the plaintiff, in August or 
September, 1885, built an addition to the building, which 
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addition, without plaintiff’s knowledge or consent, was used 
for the purpose of prostitution. There is evidence tending 
to show that it was not used for that purpose at the time 
of the fire, nor during two or three weeks prior to the 
loss. The fire originated in a hotel building standing a 
short distance from the saloon, from which the fire was 
carried to the saloon, the addition being the last to catch 
fire and burn. 

On the question of the waiver of the conditions of the 
policy, the court at the request of the plaintiff instructed 
the jury as follows: 

“1. You are instructed that any condition or provision 
in a policy of insurance which avoids the policy, and 
which is placed there for the benefit of the insurance 
company,may be waived by the company, and such waiver 
may be either in expressed terms or by the conduct of the 
company. 

“2. If you find from the evidence that the entire pre- 
mium due upon the said policy of insurance had not been 
paid by the plaintiff to the defendant at the date of the 
fire, but that the mode of dealing and the conduct of said 
company, or its duly authorized agent, induced the plaintiff 
to believe that the prompt payment of the premium would 
not be insisted upon as provided by the policy, such con- 
duct on the part of the company would be a waiver of the 
right to forfeit the policy on account of such non-payment 
of a portion of the premium, and would not prevent the 
plaintiff from recovering in this action, nor the fact that 
he neglected the same before the fire affected his right to 
recover, if you find from the evidence that no demand for 
payment was made upon him by the said company for said 
balance of premium. 

“3. You are further instructed that if you find from 
the evidence that sufficient money had been paid in on the 
policy of insurance, which is the basis of this action, to carry 
the policy at short rates beyond the date of the fire, and 
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pay the company for such time for the risk assured, and 
such sum was received and accepted by the company with- 
out objection, and that a credit was extended by said com- 
pany to said plaintiff for the balance of said premium, and 
no demand was ever made upon the said plaintiff for the 
said balance, then the fact that the entire premium specified 
in the policy had not been paid at the date of the fire 
would not prevent the plaintiff from recovering in this 
action, but you should deduct from your verdict, if you 
find for the plaintiff, the amount of the unpaid premium, 
with interest from May 28, 1885, to said date of its tender, 
December 14, 1885.” 

That the conditions contained in a policy of insurance 
intended for the benefit of the company may be waived by 
it, is firmly settled by the decisions of this court; and 
the same is true as regards the terms of a policy relating 
to the payment of the premiums. (Phenix Ins. Co. v. 
Lansing, 15 Neb., 494; Schoneman v. Ins. Co., 16 Id., 
404.) It is claimed tliat there is no evidence that the con- 
duct of the company constituted a waiver. There is abun- 
dant evidence in the record that this company had often 
extended time to others for the payment of premiums; 
that the plaintiff had been given time by the defendant in 
which to pay preminms on other policies; that the policy 
in suit was delivered without payment of the premium, 
and that the company usually sent its collectors around 
to collect unpaid premiums, but had never demanded 
payment of the plaintiff. Again, long after the policy had 
been delivered, the defendant, without objection, received 
all but three dollars and a half of the amonut agreed to be 
paid for carrying the risk for the year. The money thus 
paid was retained, and only after a loss did it occur to the 
defendant that it should be returned totheassured. When 
the nine dollars was offered, the defendant should have in- 
sisted that the balance be paid then, and’ if not so paid, it 
should have refused to receive the money. Instead of do- 
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ing that, it accepted the amount tendered and extended the 
time for the payment of the balance. Having elected to 
consider the policy in force by the acceptance of a part of 
the premium when tendered, it cannot, after a loss, urge as 
a defense that it was not all paid. More than enough had 
been received by the defendant to carry the risk past the 
date of the fire, at the customary short rates. It is also 
in evidence that Judge Doane, who was then representing 
the plaintiff, called upon the general manager of the com- 
pany, Mr. Hart, after the fire, and called his attention to the 
fact that the whole premium had not been paid, and inquired 
if that was the objection to the payment of the loss. To 
this inquiry Mr. Hart replied that “he did not want to take 
advautage of that fact; if there was nothing else than that, 
that they were not disposed to take advantage of the fact that 
the premium had not all been paid.” It is evident that the 
defendant regarded the condition of the policy in relation 
to the payment of the premium waived. Counsel for the 
plaintiff in error is mistaken when he says that the first 
instruction “assumes that the condition of the policy was 
placed in the policy for its own benefit.” The language 
used will not bear such a constrnetion. Besides, this con- 
alition is for the benefit of the company ; it was not in- 
serted for the benefit of the assured. That part of the 
second and third instructions relating to the failure of the 
dlefendant to demand the premium is based upon the testi- 
mony of Mr, Goodwin, the assistant secretary of the com- 
pany, and other witnesses, to the effect that it was usual to 
send around a collector monthly to collect unpaid premi- 
ums. The plaintiff had a right to expect that the money 
would be called for. These instructions taken together 
fairly submitted to the jury the question of waiver by the 
company of the condition of the policy relating to the pay- 
ment of the premium. 

Error is assigned upon the refusal of the court to give 
the following requests of the defendant: 
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“1. The jury are instructed that the plaintiff cannot 
recover in this case if the jury find that the entire pre- 
mium contracted to be paid by plaintiff was not paid to 
the defendant before the loss occurred, unless you find that 
an agent of the defendant or officer of the company, or 
some one having authority so to do, waived the payment 
of the same and that such waiver of payment was the rea- 
son why plaintiff did not pay the same. 

“2, The jury are instructed that even though they find 
that some one had authority to waive the payment of the 
premium or any portion thereof until such time as might 
suit the plaintiff, and did so waive the same, and you fur- 
ther find that the plaintiff did have the means and could 
have paid the premium before the loss but for the fact that 
he forgot to do so, that the plaintiff cannot recover in this 
action, nor would the fact, if you should so find from the 
evidence, that the plaintiff offered or tendered to the de- 
fendant after the loss such unpaid part of the premium, 
relieve the plaintiff from his neglect to pay said premium 
before the loss, because he had forgotten so to do.” 

The first request doubtless stated the rule correctly, and 
its refusal would call for the reversal of the case were it 
not for the fact that the instructions given stated the law 
upon the question of waiver quite as favorable to the de- 
fendant. The defendant’s second request was objectionable 
in that it stated “if the plaintiff did have the means and 
could have paid the premiums before the loss, but for the 
fact that he forgot to do so, that the plaintiff cannot re- 
cover.” It certainly was immaterial whether the plaintiff 
had the means to pay the premium or not. His right to 
recover for the loss did not depend upon that. The waiver 
of the conditions in the policy relating to payment of the 
premium did not depend upon the assured’s ability to pay. 

The company claims that after the policy was written, 
“the risk was increased by means within the control or 
knowledge of the assured.” At the time of the issuing 
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of the policy,’and from thence until the loss occurred, the 
building insured was occupied by a tenant. In August or 
September preceding the fire, the tenant, at his own expense 
and without the knowledge or consent of the plaintiff, 
built an addition to the building insured. The assured 
did not know that the addition had been constructed until 
after the fire. Unless the owner is chargeable with the 
acts of the tenant the policy was not invalidated by the 
erection of the addition. Itcannot be said that the tenant 
was the agent of the plaintiff. The insured, therefore, was 
not bound by the acts of the tenant committed without his 
knowledge or consent. We believe the rule to be this: 
That when a tenant, without the knowledge or consent of 
the insured, erects an addition to the house covered by the 
policy, it does not avoid the policy unless it contains a 
stipulation to the effect that an increase of the risk by a 
tenant will render it null and void. (Merrill v. Ins. Co. of 
North America, 23 Fed. Rep., 245; Sanford v. Mechunies, 
ete., Ins. Co., 12 Cush., 541; White v. Ins. Co., 8 Gray, 
566; Boardman v. Merrimac Ins. Co., 8 Cush., 583; 
Franklin Fire Ins. Co. v. Gruver, 100 Pa. St., 266.) 

The testimony establishes that the fire did not originate 
in the addition, but that the building insured was the first 
to take fire and burn. The company was not in the least 
injured by the erection of the addition. 

On this branch of the case the trial court instructed the 
jury that “Tf you find from the evidence that an addition 
was placed on said building after the insurance was taken, 
but that the same was placed there without the knowledge 
or consent or by the authority of the plaintiff, and was 
built by the tenant withont the consent, authority, or 
knowledge of the plaintiff, and that the fire did not origi- 
nate in said addition or in the building to which it was 
attached, then the building of such addition would not pre- 
vent the plaintiff from recovering in this action.” The 
idea conveyed by this instruction is in accordance with the 
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views already expressed in this opinion and receives our 
approval. 

It is insisted by the company that the addition at the 
time of the loss was used as a place of prostitution. It is 
undenied that the addition was used for that purpose up 
to within two or three weeks of the fire. While there is 
testimony tending to show that it was so used when the 
building burned, the preponderauce supports the oppo- 
site theory. Mr. Johnston, the tenant, testified that it 
had ceased at least two weeks before the fire. If his testi- 
mony be true, it was sufficient to authorize the jury in find- 
ing that prostitution had ceased before the loss occurred. If 
it was not thus used when the building was burned, the 
fact that prostitution was at one time carried on in the ad- 
dition would not prevent a recovery. Even if the premises 
were used for the purpose of prostitution at the time of 
the fire, it would not invalidate the policy. The policy 
does not prohibit such illegal use. Again, it is shown be- 
yond any question that the plaintiff had no knowledge 
that the premises were being used for such illegal purpose, 
and that the loss did not occur from such use. (Hall v, 
Mutual Ins. Co., 6 Gray, 185; Loehner v. Home Mutual 
Ins. Co., 17 Mo., 247.) The trial court correctly stated 
the rule thus: “If you find from the evidence that the 
plaintiff in this case did not authorize, and had no knowl- 
edge of the use of said premises for prostitution, and that 
the property was not rented for that purpose, and that the 
plaintiff had no knowledge of its being used for such pur- 
poses, or control of the same, but that the same was per- 
verted by the tenants without his knowledge or consent, 
the fact that it was used as a place of prostitution, if you so 
find from the evidence, would not prevent the plaintiff 
from recovering in this action, and the said policy would 
not be void for that reason.” 

The plaintiff in error asked the court to submit seven 
interrogatories to the jury for special findings of fact, which 
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being refused are made the basis of an.assignment of error. 
In Floaten v. Ferrell, 24 Neb., 347, it was held that “the 
statute confers a discretionary power upon the trial courts 
either to give or withhold questions for special findings of 
fact. Like other powers, the exercise of which are left to 
the discretion of courts, this is not to be abused or exer- 
cised arbitrarily, or through caprice.” This is the correct 
construction of the statute. We fail to see any special 
reasons for presenting to the jury the questions propounded 
by the company, or that there was any abuse of discretion 
in refusing them. We perceive no error in the record and 
the judgment of the lower court is 
AFFIRMED. 


THE other judges concur. 


8. K. Fevton v. Partie Morrert. 
[FILED May 13, 1890.] 


1, New Trial: Losr DEposITION: AFFIDAVIT. To entitle a party 
to either a continuance of a cause or a new trial on account of 
the loss before the trial of a deposition taken in the case, he 
tmust under oath set out tle testimony contained in the lost 
deposition. It is not sufficient to state that it fully supports 
the allegations of the answer. 


2. : AGREEMENTS OF PARTIES: CONFLICTING TESTIMONY. 
The defendant in the lower court applied for a new trial alleg- 
ing misconduct of the prevailing party iu consenting that the 
eanse be not tried before November 1, 1888, and afterwards 
trying the case before that date, in the absence of the defend- 
ant. The evidence on the hearing of the motion was very con- 
fiicting. The defendant’s attorney testifies that he had out of 
court made an oral agreement with the plaintiff that the cause 
be passed until that date. The plaintiff specifically denies un- 
der oath that he ever made any such an agreement or had auy 
conversation with the attorney on the subject. Held, That the 
motion was rightly denied. 
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Error to the district court for Douglas county. Tried 
below before HoPEWELL, J. 


Andrew Bevins, for plaintiff in error, cited, as to loss of 
depositions: Cahili v. Hilton, 31 Hun [N. Y.], 114; Code, 
314; 1 Bouvier, L. D. [15th Ed.], 52; 1 Burrill, L. D., 
16; Story, Eq. Jur. [12th Ed.], sec. 78, and note. As to 
misconduct of plaintiff: Chamberlain v. Lindsay, 4'T. & 
C.[N. Y.], 24. 


Holmes & Wharton, contra, 
NORVAL, J. 


This action was commenced by the defendant in error to 
recover the sum of $130.22 claimed to be due him for labor 
performed for the plaintiff in error. The defense was, 
that the plaintiff was incompetent to perform the work 
which he was employed to do, and for that reason he waS 
discharged. The defendant also claims to have paid the 
plaintiff for the time he was actually in his employ, at the 
price per month agreed upon. A jury being waived the 
cause was submitted to the court on October 22, 1888, 
which rendered a judgment for the plaintiff for the amount. 
claimed. 

The defendant’s motion for a new trial assigns the fol- 
lowing errors: 


“1, Misconduct of the prevailing party, in consenting 
that the case be not tried until after November 1, 1883, 
and then insisting upon and procuring a trial on the 22d 
day of October, 1888, in the absence of the defendant, who 
would have been present at the trial if such promise had 
not been made. 

“2, Accident, which ordinary prudence could not have 
provided against, in the loss of the deposition in favor of 
the defendant. 
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“3. Surprise to the defendant, by reason of the trial 
being made on the 22d day of October, 1888, when de- 
fendant had reason to believe it would not be then tried. 

‘4, Error in not allowing defendant to move fora con- 
tinuance.” 

The overruling of this motion is assigned as error. The 
first and third grounds stated in the motion are substan- 
tially the same and will be considered together. There was 
read in support of the motion the affidavit of the attorney . 
of the defendant, which states: “That on the 20th day of 
October, 1888, he met the plaintiff on the sidewalk at the 
southeast corner of Fifteenth and Farnam streets, in 
Omaha, Nebraska, at which time plaintiff asked affiant if 
the case of his against defendant was to be tried at this term 
of court; affiant replied that defendant was willing to try 
the case aud have it disposed of as soon as possible, but as 
he was out of the city and could not well return before 
November 1, 1888, that he would like to pass the case to 
November 2, if it should be called for trial before that 
time. Whereupon plaintiff said that would be all right. 
Affiant relied upon that statement so made by plaintiff and 
did not telegraph to defendant to come home and be present 
at the trial of said action on October 22. And affiant says 
that to his utter ‘surprise when the case was called, on the 
morning of October 22 aforesaid, the attorney of plaintiff 
wold not consent that the case be passed, but insisted on 
an immediate trial.” 

The plaintiff in the lower court, Philip Moffett, deposed : 
“That he met the defendant’s attorney on the corner of Fif- 
teenth and Farnam streets on the 20th day of October; that 
the attorney asked him how his hands were getting along; 
that he (affiant) replied that they were doing very nicely and 
would be well soon; that that was all the conversation 
they had at that time and place, and that was the only 
conversation he had had with the attorney for more than 
three months before said cause was tried. Affiant further 
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states that not one word was said in the aforesaid men- 
tioned conversation in regard to this cause or the trial 
thereof, and further states that le did not agree in said 
conversation to pass the case to November 2 for trial, 
or to any other date; that no date was mentioned between 
them and no reference to the case in any particular was 
made during said conversation. A ffiant further states that 
he never did at any time agree with defendant’s attorney, 
or any other person, to pass said cause for trial to Novem- 
ber 2, or any other date.” 

It will be observed that the plaintiff below in his affi- 
davit denies that there was any agreement to pass the case 
for trial, or that le ever had any conversation with defend- 
ant’s attorney upon that subject. The affidavit of J.C. 
Wharton tends in some degree to support the claim of the 
plaintiff that no agreement to pass the trial of the cause 
was entered into. Courts usually will not enforce the oral 
agreements of attorneys or parties made out of court, in 
regard to the postponement of the trial of a cause, and es- 
pecially is this true when, as in the case at bar, the evidence 
leaves it uncertain whether the alleged agreement was ever 
made. 

After the trial began it was discovered that the deposi-. 
tion of Guy P. Felton, taken on behalf of the defendant, 
was lost from the files and could not be found. To make 
the loss of this deposition sufficient grounds for a continu- 
ance of the case or for granting another trial, it was neces- 
sary that it should appear that the testimony of the witness 
was material to the defense. The affidavit of the defend- 
ant’s attorney states that “the testimony in said deposition 
was the same as and fully supported the allegations of the 
answer.” This statement was a mere conclusion. It 
should have set out at least the substance of the testimony 
of the witness contained in the deposition so the trial court 
could see whether it tended to sustain the defense inter- 
posed to the action. It requires the same showing to ob- 
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tain a continuance, or new trial, on account of the loss of 
a deposition as is necessary in case of the unexpected ab- 
sence of a witness. 

It is finally claimed by coynsel for plaintiff in error that 
the answer set up a complete dcfeuse, and as there was no 
reply thereto, the plaintiff ought not to recover. This 
objection was not raised in the petition in error and is 
therefore waived. The judgment of the district court is 


AFFIRMED. 
THE other judges concur. 


Lee Coomss v. E. BrENKLANDER. 
[FiLep May 13, 1890.] 


1, Continuance: AFFIDAVIT: SUFFICIENCY. An affidavit for a 
continuance for a period not exceeding thirty days, of a cause 
pending in a county court, which was cognizable before a justice 
of the peace, is sufficient if it states ‘‘ that the party cannot, for 
the want of material testimony which he expects to procure, 
safely proceed to trial.” (Code, sec. 960.) 


2. : Costs. The awarding of costs on the granting of a con- 


tinuance is discretionary with the trial court. 
8. Replevin: REAPPRAISEMENT. ‘There is no authority for reap- 
praisement of property taken in replevin. 


4, A bill of particulars is not necessary in an act of replevin com- 
menced in the county court where the value of the property is 
within the jurisdiction of a justice of the peace. If one is filed 
in such a case, which is defective, it is not sufficient grounds for 
rendering judgment for the defendant. 


Error to the district court for Cherry county. Tried 
below before KinKalIp, J. 


J. Wesley Tucker (J. C. Johnston, of counsel), for plaint- 
iff in error, cited: B. & AL. BR. Co. v. Crockett, 19 Neb., 
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188; Wrson v. Fuller, 9 Ban., 177; Yundle v. Crane, 13 
Id., 847; Hoisington v. Armstrong, 22 Id, 110; Morrison 
v. Lewis, 17 Jones & Sp. [N. Y.], 178; Haggard v. Wallen, 
6 Neb., 272; Carlson v. Small, 21 N. W. Rep. [Minn.], 
4180; Everett v. Buchanan, 6 N. W. Rep. [Dak:], 439. 


Norval, J. 


An action was commenced in the county court of Cherry 
county by Lee Coombs, to recover the possession of an In- 
dian pony. ‘Trial to a jury, with verdict for the plaintiff. 
The defendant prosecuted error to the district court, where 
the judgment of the county court was reversed and the 
cause was retained for trial. Coombs brings the case here 
on error. The petition in error filed in the district court 
assigns the following errors: 

“1. The court erred in overruling motion for immedi- 
ate trial, filed: by defendant on the 14th day of March, 1887. 

“2. Court erred in overruling defendant’s motion in re- 
gard to the taxation of costs. 

“3. Court erred in overruling defendant’s motion for a 
reappraisement of the property. 

“4, Court erred in overruling motion for judgment upon 
the pleadings. 

“5, Court erred in excluding the evidence of the de- 
fendant.” 

On March 14, 1887, the day set for the trial in the 
county conrt, the plaintiff therein filed an affidavit for the 
continuance of the cause for three days. The defendant 
thereupon filed a motion for immediate trial, stating the 
following reasons: 

“First—The plaintiff’s affidavit for adjournment does 
not state who tle absent witness is, nor his whereabouts. 

‘“Second—It does not show what said absent witness will 
swear to, or what he believes he will swear to. 

“Third—It does not show an effort upon the part of the 
plaintiff to procure the witness. 
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“Fourth—lIt does not state that there is any probability 
of procuring the witness.” 

This motion was overruled and the cause was adjourned 
for three days. 

The affidavit of the plaintiff filed in support of his ap- 
plication for adjournment states “that the plaintiff cannot, 
for the want of material testimony which he expects to 
procure, safely proceed to trial at the present time, and asks 
that the trial of the cause be adjourned to the 17th of 
March, 1887.” This affidavit is in the exact language of 
section 960 of the Code, regulating adjournments before a 
justice for a period not exceeding thirty days. When a 
continuance is asked for thirty days or less it is not neces- 
sary to state in the affidavit therefor the name of the ab- 
sent witness, his whereabouts, what he will testify to, nor 
the efforts that have been made to procure his attendance. 
Where the continuance is desired for a longer time than 
thirty days, under section 961 it is necessary that the affi- 
davit should describe the absent testimony, and make it 
appear that the delay is not made necessary by any act or 
negligence of the party applying for the adjournment, and 
that he expects to procure the evidence by the time stated.. 
Considering the sections together it cannot be doubted that 
it is not necessary, where the adjournment is desired for a 
period not exceeding thirty days, that the affidavit should 
describe the desired testimony. If the affidavit is in the 
language of section 960 it is sufficient. (Belcher v. Skinner, 
28 Neb., 91.) ‘The above sections govern county courts in 
the Santindnie of all actions cognizable before justices of 
the peace. The county court therefore did not err in post- 
poning the trial for three days. 

The defendant at the time requested that all costs ac- 
crued in the case, including $10 paid by him to ‘procure 
the attendance of his witnesses, be taxed to the plaintiff. 
This request was denied. The awarding of costs on grant- 
ing of a continuance is within the discretion of the court. 
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There does not appear to have been any abuse of such dis- 
cretion. 

The defendant’s motion for a reappraisement of the 
property was rightly overruled. We are not aware of any 
provision of the statute authorizing the reappraisement of 
property taken in replevin. 

The fourth assignment of error is based upon the refusal 
of the county court to render judgment in favor of the 
defendant upon the pleadings. The defendant claims that 
the bill of particulars does not*state facts sufficient to con- 
stitute a cause of action, and that the new matter stated in 
the defendant’s answer is not controvertible by the reply. 
The foundation of an actionin replevin before a justice 
of the peace, or the county court, where the value of the 
property is within the jurisdiction of a justice court, 
is a proper affidavit. No bill of particulars is necessary. 
(Hill v. Wilkinson, 25 Neb., 103.) Therefore, if the bill 
of particulars was defective, that would not be sufficient 
ground for entering a judgment for the defendant. No 
complaint was made as to the sufficiency of the replevin 
affidavit. The only criticism that could be made upon the 
bill of particulars is that the facts constituting the plaint- 
iff’s special ownership of the property were not fully 
stated. But taken in connection with the allegations of 
the answer, it was sufficient. The allegations of the an- 
swer were fully denied by the reply. 

When the defendant was a witness in his own behalf, 
numerous questions were propounded to him by his coun- 
sel, and the plaintiff’s objections thereto were sustained. 
These rulings cannot be reviewed for the reason that the de- 
fendant at the time made no tender of testimony indicating 
what he could prove by the witness. (Lipscomb v. Lyon, 
19 Neb., 522; Mathews v. State, 19 Id., 338; Masters v. 
Marsh, 19 Id. 462; Yates v. Kinney, 25 Id., 120.) 

There is no reversible error in the record made by the 
county court, and the district court erred in reversing the 


590 NEBRASKA REPORTS. [ Von. 29 


Wood River Bank vy. Kelley. 


judgment. The judgment of the district court is therefore 
reversed and that of the county court affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Woop River Bank v. Joan Keiey. 
[FILED May 20, 1890.] 


1. Evidence: IMPEACHMFNT OF WiTNzss: Founpation. In 
order to lay a sufficient foundation for the introduction of evi- 
dence to contradict the statement of a witness, as to a statement 
alleged or denied by him, it is indispensable that the witness’s 
attention be called to the declaration alleged or denied to have 
been made, and that the time and place, when and where, and 
the person to whom such statement should have been made be 
cited. AJl of which must be done with reasonable certainty. 


AGENT’S DECLARATIONS: Not ADMITTED AGAINST 
PRINCIPAL. Where an agent had in his possession a chattel 
mortgage on certain cattle, and was, as the agent of the mort- 
gagee, making investigations with a view of foreclosing the 
mortgage upon certain cattle then being shipped by the mort- 
gagor to other parties, and expressed the opinion that the cattle 
to be shipped were the same cattle described in the mortgage; 
and in a subsequent action brought by a third party against the 
mortgagee for the possession of other cattle claimed by the 
mortgagee to be the cattle described in said mortgage: Held, 
That such expression of opinion by the agent was not admissi- 
ble in evidence against his principal. 


3. Instructions given and refused examined, and held, rightly 
given and refused. 


Error to the district court for Hall county. Tried be- 
low before Harrison, J. 


James H. Woolley, and Thummel & Platt, for plaintiff in 
error. 
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Thompson Bros., and 0. A, Abbott, contra, 
Coss, Cu. J. 


This action was brought in the district court of Hall 
county by the Wood River Bank against John Kelley for 
the possession of fifty head of cattle in which the plaintiff 
claimed to havea special property by virtue of two chattel 
mortgages given by the general owner, and exhibited, and 
in which the property is described as “ 50 head of two and 
three year old steer cattle of various colors and brands, ” 
and which was alleged to be of the value of $2,000, wrong- 
fully detained by the defendant, to the damage of the 
plaintiff in the sum of fifty dollars. 

The defendant answered by a general denial. There 
was a trial to a jury which found “that at the commence- 
ment of this suit the defendant had a special ownership in 
the cattle in controversy and was entitled to the possession 
thereof, and fixed the value of defendant’s interest at 
$2,056.54, and found the value of the cattle to be $1,937.20, 
and defendant’s damages, by reason of the taking, to be 
$50.” 

The plaintiff’s motion for a new trial was overruled, 
judgment was rendered for the return of the property to 
the defendant, and, in case a return could not be had, “that 
he recover of and from the plaintiff the value of his in- 
terest therein, as found by the jury, the sum of $1,937.20” 
and the costs. 

The cause was brought to this court by petition in error 
and upon the following assignments : 

1, The court erred in admitting evidence excepted to by 
plaintiff. 

2. In excluding evidence offered by plaintiff. 

3. In giving instruction No. 4. 

4, In refusing to give instructions Nos. 1 and 2 asked 
by plaintiff. 
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5. In overruling the plaintiff’s motion for a new trial. 

This controversy is between two holders of mortgage 
liens upon certain cattle, the general ownership of which 
was held by one Frank M. Hillebrandt. 

The first, in point of time, of these mortgages was that 
of Hillebrandt to the plaintiff, executed July 20, 1886, 
and recorded July 22, 1886, to secure $4,000 alleged to be 
due on two promissory notes of even date upon the follow- ~ 
ing ‘described property: “110 two and three year old 
steers, a portion branded H on the right hip, about sixty 
in number, the others of various brands, the same being 
kept on my home farm,” indorsed upon which mortgage 
as introduced in evidence by the plaintiff is the following 
release: 

“For value received I hereby release from the chattel 
mortgage given to the Wood River Bank by F. M. Hille- 
brandt July 20, 1886, to secure notes for $4,000, the fol- 
lowing chattels and none others, to-wit: eighty acres of 
corn in the field, and fifty head of two year old cattle of 
various colors and brands. 

“Et. C. HocKENBERGER, 
“Oct. 12, 1886. Cashier Wood River Bank.” 


2. A chattel mortgage of Hillebrandt to Combs, Hanna 
& Co., recorded August 12, 1886, to secure $2,000, upon 
the following described property: “60 head of fat cattle 
now on feed at my farm in Hall county, Neb., the W. 4 of 
S. W. 4 of sec. 28, and 8. E. 4 and E.4 of 8S. W. 4 of sec. 
29, all in Tp.12, R. 11 W.” 

3. A chattel mortgage of Hillebrandt to John Kelley, 
executed October 5, 1886, to secure $2,500 upon the fol- 
lowing described property: “50 head of two year old 
steers, part of which are branded with the letter H on 
right hip, now being fed on my farm in Hall county, Neb.; 
120 head of hogs, which are all that I now have on said 
farm; and it is expressly understood and agreed that if the 
above cattle and hogs are sold by me I am to pay said 
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Kelley fifty cents for each steer sold, and the usual com- 
mission on the hogs, and if not sold by me they are all to 
be shipped to said Kelley at the Union Stock Yards, Chi- 
cago, Ills.” Recorded October 21, 1886. This mortgage 
is accompanied by a note executed by F. M. Hillebrandt 
to John Kelley for $2,500, dated October 5, 1886, due 
February 1, 1887, indorsed “Received on the within note 
$94.80, January 11, 1887.” 

4, A chattel mortgage executed October 22, 1886, by 
Hillebrandt to the Wood River Bank to secure $6,000 for 
three promissory notes dated July 20, 1886, due January 
1, 1887. One of $2,000, due August 19, 1886, signed by 
Hillebrandt and payable to the order of the Wood River 
Bank, upon the following described property: “157 head 
of two and three year old steer cattle of various colors, a 
field of eighty acres of corn, on sec. 28, Tp. 12, R. 11, all 
subject to a mortgage of $2,000 in favor of Combs, Hanna 
& Co., one of $2,000 in favor of John Kelley, and one of 
$1,826.78 in favor of Clay, Forrest & Co., recorded No- 
vember 13, 1886.” 

5. A chattel mortgage executed January 11, 1887, by 
Hillebrandt to John Kelley for $2,567 on the following 
described property: “Any and all cattle of all kinds now 
in my feed yards on my farm, the S. E. } sec. 29, Tp. 12, 
R. 11 W., in Hall county, Neb., not including 47 head of 
range cattle, those mortgaged being 50 of the best cattle 
now in said yards, after the range cattle are taken out; 
some of them are two years old, the balance three years 
old, some branded H on the right hip, and some not 
branded; but the entire 50 are native cattle and are now 
being fed and fattened by said Hillebrandt on his farm.” 
Recorded January 11, 1887, without note on his mortgage. 

It appears from the testimony of Hillebrandt that after 
the execution and recording of the mortgage to the Wood 
River Bank of July 20, 1886, on October 5, following, he 
was still indebted to the bank, and the officers, still hold- 

38 
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ing their mortgage on his cattle, were, to use the words of 
the witness, “ pushing him a little, and rushing him up, 
and wanted some money;” that the witness told them that 
he could make arrangements for some money east if they 
would release some of his cattle, which they consented to 
do if witness would give them some of the money. He 
informed them that he had made application to Kelley to 
procure from $2,000 to $4,500; that if Kelley could not 
let him have the larger sum he would take $2,500 or 
$2,000. As nearly as can be gathered from the testimony — 
of the witness, the bank officers inquired what he wanted 
the $4,500 for; and he replied that he would rather Kelley 
should have the first mortgage on the Combs-Hanna cattle 
that he had given, that he wanted to pay that off, and that 
Kelley had written that he would accommodate him; that 
he had got $2,500 from Kelley, and had given the note 
referred to for that loan; that it was secured on cattle and 
hogs; that the cattle were the same involved in this suit, 
and that the bank officers released their prior mortgage, in 
pursuance of this agreement, on the eighty acres of corn in the 
field, and the fifty head of two year old cattle of various 
colors and brands; that after giving the mortgage to Kel- 
ley securing this note, and the witness thinks about the 
first of November following, but is not certain as to the 
date, he gave to the Wood River Bank another mortgage, 
evidently the mortgage No. 3, herein stated, dated October 
22, 1886. 

The defendant here offered in evidence on the trial an 
Exhibit B, which is the mortgage from Hillebrandt to 
Kelley, hereinbefore referred to, dated October 5, 1886, 
and the witness stated that that mortgage had never been 
released, and that the cattle therein described were the same 
involved in this suit, and that he surrendered them to 
Kelley on the 26th of -January, 1887, on the farm of wit- 
ness in Hall county. 

It further appears from the evidence of Hillebrandt that 
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in January, 1887, he signed another note and mortgage to 
the defendant at the sheriff’s office in Grand Island. In 
answer to the question why that was done, he stated that 
he went to ship some cattle, about January 11, and that 
Watts, who appears from the record to have been an agent 
of the defendant, and the deputy sheriff of the county, 
stopped him from proceeding for the reason that Watts 
was under the impression that the cattle to be shipped 
were those that the defendant had a mortgage on, and this 
was the occasion that the second mortgage to him was 
given; that Watts requested him to make the mortgage 
plainer than described in the original, and to make the 
second mortgage so that Kelley would understand it. 

It appears from further evidence that this second note 
and mortgage were executed with the understanding that 
they would be sent to the defendant in Chicago to be ac- 
cepted in lieu of the first note and mortgage, or, if not so 
accepted, to be returned to Hillebrandt; that the mortgage 
was placed on record by Thompson, Kelley’s attorney, and 
a copy of it, with the note, was sent to Kelley by mail. 
H{illebrandt testifies that the note was returned to him by 
the defendant, and by himself destroyed. He also states 
that in giving the second mortgage it was not his intention 
to have the first mortgage released ; that it was given only 
at Watts’s request for better security on the property to de- 
fendant ; that it was sent to defendant, and if he accepted 
it all right, the other was to be canceled, and if not, this 
was to be canceled. 

The attention of the witness was called to the release of 
the mortgage, above designated as No. 1, but here marked 
as Exhibit E, and was asked whether or not it was the re- 
lease of the cattle negotiated through the Kelley mortgage, 
to which he answered that it was. The release was then 
offered and received in evidence. Upon cross-examination 
the witness was asked whether he did not testify, on his 
examination in chief, that he got $2,000 from Kelley, to 
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which he answered that he got $2,500, and that the Wood 
River Bank got all of that money, and was to honor his 
check for $1,000 to pay off the chattel mortgage on the 
hogs that he gave to Kelley; that the bank got the bal- 
ance, he supposes, to apply on his account, and that he did 
not know exactly how much he owed it at that time. 

Q. State if the mortgage to the Wood River Bank, of 
July 20, 1886, on 110 head of steers which you claimed to 
be released was wholly released at the time this money was 
borrowed of Kelley. 

A. I got a couple of releases at that time, but I cannot 
say whether I got the whole of it that day or not, but I 
think I did. 

Q. Do you remember in the month of July last, since 
this suit was commenced, of being in the Wood River 

’ Bank, and having conversation with Hollister and Hock- 
enberger in regard to the cattle in controversy ? 

A. I don’t think I was in Wood River in the month of 
July. 

Q,. State whether or not you said to Hollister at that 
time and place that these cattle they had replevied were 
theirs ; that Kelley, the defendant, had no right to them 
whatever; that his cattle had been shipped to Combs, 
Hanna & Co., and that their mortgage was a prior one, or 
words to that effect? 

A. No, I did not tell them anything of the kind. 

Q. Did you not state to the parties mentioned, at the 
same time and place, that the defendant Kelley had no 
claim to the cattle in controversy, and that they belonged 
to the plaintiff in this action, or words to that effect ? 

A. No, I did not tell them anything of the kind. 

Mr. Hollister, president of the Wood River Bank, 
was here recalled, on the part of plaintiff, and examined in 
rebuttal of the testimony of the last witness. 

Q. Do you remember of F. Hillebrandt being present 
in your bank some time in July last? 
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A. I remember of his being there, but as to the month 
it was in I cannot tell. , 

Q. Do you remember of the conversation between him 
and you and Hockenberger in regard to the cattle in con- 
troversy ? 

A. I do, but don’t remember what month it was in. 

Q. State what he said in regard to the cattle, at the time 
you had the conversation. 

To this the defendant objected, as incompetent and im- 
material, and not shown to be the same conversation re- 
ferred to in the question to the witness [Hillebrandt; the 
time and place having been stated to the former witness, 
and not stated now. The objection was sustained. 

Q. State if you heard in that conversation that Hille- 
brandt stated that these cattle belonged to the plaintiff, and 
that the defendant had no title to them. 

The defendant objected for the same reasons stated. The 
objection was sustained. 

Q. State if at any time since the commencement of this 
suit you have heard Hillebrandt proclaim that the cattle 
in controversy belonged to the plaintiff, and that the de- 
fendant had no title to them. 

The defendant objected, upon the same grounds as be- 
fore, and for the further reason that tle witness had testi- 
fied that he did not know at what time the conversation 
happened. The objection was sustained. 

Whereupon, the plaintiff offered to prove by the witness 
that some time in the summer of 1887 the witness Hille- 
brandt, the mortgagor of the property in controversy, said 
to this witness, in the Wood River Bank, at Wood River, 
Nebraska, in the presence of Hockenberger, the last wit- 
ness examined, that the cattle in controversy were owned 
by the plaintiff, and that the defendant had no right or 
title to them. 

Objected to, as incompetent and irrelevant, and no proper 
foundation for the testimony was laid. The objection was 
sustained. 
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The exclusion of this testimony by the court is the first 
error argued by counsel for the plaintiff in error. The 
first assigned in the petition in error, not being argued, is 
considered abandoned. 

In order to lay a sufficient foundation for the introduc- 
tion of evidence to contradict the statement of a witness as 
to a statement alleged or denied by him, it is indispensa- 
ble that the witness’s attention be called to the declaration 
alleged or denied to have been made by him, and that the 
time and place, when and where, and the person to whom 
such declaration should have been made be cited. All of 
which must be done with reasonable certainty, so that the 
mind of the witness may reflect upon the fact, and if he 
denies the making of such statement, after his attention 
has thus been called to the time, place, and persons in- 
volved, another witness may then be called to contradict 
him; but it is no contradiction unless the interrogatories in 
both instances agree in time, place, and persons, to such 
reasonable certainty as to remove all doubt that the denial 
of the first witness was willfully made. It is believed 
that in respect to the time of making a declaration or state- 
ment, alleged to have been made within a year of the date 
of trial, it ought to be stated within a few days or weeks, 
or, at most, a month. 

In this case the offer was to prove declarations made 
some time in the summer of 1887, and was too indefinite 
to answer the reason of the law. 

Again, the evidence, if accepted, was incompetent. It is 
not claimed that Hillebrandt was the agent of Kelley, the 
defendant, or that he had the cattle in his possession at any 
time during the summer of 1887. Had they been in his 
possession at that time, as the agent or servant of the de- 
fendant, bis declaration as to the ownership might be con- 
sidered as a part of the res gesta, but I think not even this, 
had they been in his possession as morigagor. 

The question, therefore, proposed to the witness Hille- 


Vou. 29] JANUARY TERM, 1890. . 599 


Wood River Bank vy. Kelley. 


brandt being immaterial and inadmissible as evidence on 
the trial, the plaintiff was bound by ‘his answer, and could 
not, under the rules of evidence, be permitted to call a 
witness simply to contradict him. This error must, there- 
fore, be overruled. 

The plaintiff also presents the question, under this 
assignment, that it was error on the part of the court to 
exclude the testmony of the deputy sheriff, R. P. O'Neil, 
who, on or about January 11, 1887, in company with 
Watts, defendant’s agent, who was in possession of the 
mortgage, and went to Cairo, a shipping station, for the 
purpose of foreclosing the Kelley mortgage, as to what 
Watts said touching the title to the property. 

Ti appears from the evidence that Watts, who resided at 
Wood River, and who was employed by the defendant to 
look after certain property interests there, on January 11, 
1887, learned that Hillebrandt was shipping cattle away, and 
sent a telegram to defendant at Chicago to that effect, and 
that he thought they were the cattle mortgaged to him. 
This appears from Watts’s testimony as a witness called 
by defendant. He did not state, nor was he questioned by 
either party as to the-reply, if any, the defendant made to 
his telegram, but testified that he did not know the cattle 
covered by Kelley’s first mortgage; that he had never seen 
them, but learned that Hillebrandt was forwarding cattle 
to Combs, Hanna & Co., and was not satisfied that they 
were not the cattle covered by the mortgage to defendant ; 
that he simply knew that Hillebrandt had cattle on which 
Kelley had a claim and saw him shipping cattle not unlike 
those. 

O’Neil testified for, the plaintiff, in rebuttal, that in 
January, 1887, he was deputy sheriff of Hall county, and 
that he was acquainted with Kelley, Hockinberger, Hol- 
lister, Thompson, and Watts, 

Q. As such deputy sheriff, did the defendant or his at- 
torney place any business in your hands? 
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Objected to, as not in rebuttal. The objection was sus- 
tained, ; 

The plaintiff offered to show by the witne-s that the de- 
fendant, through his agent and attorney, placed in the wit- 
ness’s hands, as deputy sheriff, what is known as the Kelley 
mortgage of October 5, 1886, and sent the witness to forc- 
cose on Hillebrandt’s cattle, supposed to be covered by 
that mortgage. To this offer the defendant ohjected, as not 
evidence in rebuttal, and as incompetent and irrelevant; 
which objection was sustained. 

The plaintiff continued the examination as follows: 

Q. State whether the mortgage which you went to fore- 
close covered any cattle in the possession of Hillebrandt, 
and if so, state where they were. 

Defendant objected on former grounds, and the objection 
was sustained. 

The plaintiff offered to prove by the witness that the 
mortgage in his hands to foreclose described a lot of cattle 
which Hillebrandt was shipping, at Cairo, to Combs, 
Hanna & Co., and that the agent Watts so stated at the 
time, and stopped the shipment. 

The defendant’s counsel stated that- he had no objection 
to the witness stating, if he knew, whether thie cattle de- 
scribed in the mortgage were the cattle shipped by Hille- 
brandt; but there was no ruling by the court on the last 
offer of the plaintiff. 

I quote further from the witness’s testimony : 

Q. State whether the mortgage, then in your possession, 
described the cattle that Hillebrandt was shipping, or any 
of them. 

A. I don’t know that I can testify to that fact; there was 
a lot of cattle—my recollection of the mortgage is that 
they were described as two year olds; I can’t swear as to 
two or three year olds. 

Q. State what was in the mortgage at that time, whether 
any of the cattle, then being shipped, were described. 
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A. I only know what Watts said; I saw the cattle and 
went over them with Watts, but at that time did not have 
the mortgage, and think Watts had it in his possession. 

Q. State, then, what Watts said as to the description of 
the cattle in the mortgage. 

The defendant objected, as improper rebuttal evidence 
and as calling for the opinion of another, introducing 
hearsay evidence. The objection was sustained. 

The plaintiff then offered to show by the witness that 
at the time he went to foreclose the so-called Kelley mort- 
gage, at Cairo, in January, 1887, Watts admitted to the 
witness that the cattle Hillebrandt was then shipping, or 
intended to ship, were the cattle covered by the mortgage 
mentioned. To which the defendant objected, as improper 
and irrelevant, and the objection was sustained. 

The plaintiff insists, in the brief of counsel, on the ob- 
jection and argument to the overruling of the last offer of 
proof of the last witness. I have found no accepted rule 
of evidence under which the testimony offered was admissi- 
ble. It is true that, in some sense, both Watts and the 
witness were at that time acting, or assuming to act, as the 
agents of defendant. Neither had the cattle in possession ; 
neither had ever seen the cattle. Watts had reason to be- 
lieve that Hillebrandt, the debtor to defendant, was ship- 
ping off cattle, and was not satisfied that they were not the 
cattle mortgaged to defendant, and therefore procured the 
assistance of the witness, as deputy sheriff, to ascertain the 
truth of his suspicions, and, if necessary, to assist in pro- 
tecting the rights of the defendant. Neither had the 
means of identifying the cattle, or of ascertaining certainly 
if they were the same mortgaged, except the word of Hille- — 
brandt and the—in any case—doubtful test of comparison 
of a car load of cattle with the inexact description of a 
chattel mortgage, made several months before. 

It cannot be seriously contended, it appears to me, that 
statements made by either of these witnesses to the other 
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as to whether the cattle shipped were the same cattle mort- 
gaged, ought to bind the defendant, or in any degree tend 
to prove the ownership of the property. I have carefully 
examined the authorities cited to this point, Story on 
Agency, sec. 134, and Greenleaf on Ev., sec. 113, and am 
of the opinion that they are far short of the doctrine con- 
tended for, and more especially if considered with the 
doctrine and authority of the succeeding section of the last 
autho: : 

“Sec. 114. Declarations of agents.—It is to be observed 
that the rule admitting the declarations of the agent is 
founded upon the legal identity of the agent and the prin- 
cipal; and therefore they bind only so far as there is au- 
thority to make them. Where this authority is derived by 
implication from authority to do a certain act, the declar- 
ations of the agent, to be admissible, must be part of the - 
res geste. An authority to make an admission is not neces- 
sarily to be implied from an authority previously given in 
respect to the thing to which the admission relates. Thus 
it has been held, that the declarations of the bailee of a 
bond, entrusted to him by the defendant, were not admis- 
sible in proof of the execution of the bond by the bailor, 
nor of any other agreements between the plaintiff and de- 
fendant respecting the subject. The res geste consisted in 
the fact of bailment, and its nature; and on these points 
only were the declarations of the agent identified with those 
of the principal. As to any other facts in the knowledge 
of the agent, he must be called to testify, like any other 
witness.” 

Applying the rule thus laid down to this case, then any 
declaration by Watts as to his right to foreclose the mort- 
gage then in his possession, or to do any other lawful act 
in connection with it, would be a part of the ves geste in a 
case in which his authority, and the fact of the statement 
made by him, might be drawn into dispute; but would be 
no evidence of the execution of the mortgage, or of its 
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meaning and intent, and certainly not of the identity of 
the property described as to these, not his opinion or belief, 
as given out of court, but his testimony before the court, 
would be required. The point must therefore be overruled. 

The third assignment of error, ‘is upon the giving of the 
fourth instruction to the jury as follows: 

“Tn this case both parties claim the property under chat- 
tel mortgages, and you will first ascertain whether or not 
the property in controversy was covered by both mortgages, 
If you find that the property was covered by both mort- 
gages, then you are instructed that the plaintiff, holding the 
second mortgage, would not be entitled to possession as 
against John Kelley, the defendant, unless you shall find 
that defendant’s mortgage had been released at or before the 
beginning of this suit.” 

The plaintiff argues that this instruction is misleading, 
by the use of the adjective both, limiting and defining the 
mortgages of the parties. The objection is not that the 
instruction contains false statements of law, but that it 
tends to mislead the jury, inasmuch as three mortgages had 
been mentioned. Such being the objection it is important 
that the instruction be considered in the light of others 
given at the same time, and for this the 5th, 6th, 7th, and 
8th are here inserted. Attention is particularly called to 
the latter clause of the eighth instruction, and I will add 
that though the fourth, considered separately, in the use 
of the words “both mortgages,” instead of all, might tend 
to mislead the jury, yet, taking the whole charge of the 
court into consideration, the instruction is not open to the 
objection. 

“5, Ifasecond mortgage be taken by the mortgagee for 
the same debt, on the same or different property, it does not 
of itself cancel or extinguish the first, so that an interven- 
ing mortgage will take precedence of the first, unless the 
second mortgage, either by direct implication or expressly 
from its terms releases the first. If, however, the parties 
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agree that the second mortgage is to be received in satisfac- 
tion, or is to extinguish or cancel the first one, then such 
would be the effect of the taking of the new mortgage. 

“6. If you find that the defendant took a new note and 
mortgage of F. M. Hillebrandt on the property in contro- 
versy, and it was the understanding between them that the 
new mortgage was to be taken in satisfaction of the old, or 
first one, and to extinguish or operate as a cancellation of 
the same, and the plaintiff had taken and duly filed in the 
clerk’s office of Hall county a mortgage on the same prop- 
erty prior to the time the defendant took and filed his sec- 
ond mortgage, then such intervening mortgage of the 
plaintiff would take precedence of that of defendant and 
be a prior lien on the property. 

“7, Tf you find that the plaintiff had a mortgage upon 
the cattle in controversy, duly filed in the office of the 
county clerk, and that it was entitled to possession of the 
same, and that the mortgage of defendant, to which the 
plaintiff’s mortgage was by its terms made subject, had been 
canceled, released, or the lien of the same extinguished, or 
that the cattle upon which the John Kelley mortgage was 
given had been shipped away, then you shall find for the 
plaintiff. 

“8. If you find that the defendant lad a mortgage on 
the cattle in controversy, duly filed, according to law, 
in the office of the county clerk, and the same was a prior 
lien to the mortgage of plaintiff, and that he was entitled 
to the possession of said cattle under said mortgage, and 
that the cattle in controversy were the cattle included in 
John Kelley’s first mortgage, then aoe will find for the 
defendant.” 

On the trial, the plaintiff’s motion to instruct the jury as 
follows was overruled and the instruetions were refused : 

“1. The jury are instructed that the defendant claims 
possession of the cattle in controversy from the fact that 
he held a prior mortgage to the plaintiff. That if you find 
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that the defendant had a mortgage on fifty head of two 
year old steers, part of which were branded with the letter 
H on the right hip, now being fed on my farm in Hall 
county, Nebraska, and that said cattle were mixed and 
mingled with a large number of cattle of the same kind, 
and the same were never set apart or divided before the 
mortgage on 157 head was given to plaintiff, and that these 
50 head in controversy were among the 157 head at the 
time the said Hillebrandt gave the plaintiff the mortgage 
on the 157 head, and that the 157 head were all that Hille- 
brandt was possessed of, then, under the law, the mort- 
gage of defendant on the 50 head was so indefinite that the 
mortgage of the plaintiff on the 157 head, all the cattle of 
Hillebrandt, is prior to defendant’s mortgage, and you 
should find for the plaintiff. 

“2. The jury are instructed that if you find that it 
would be impossible to take the mortgage of the defendant, 
and by inquiry, from description in said mortgage, go to 
the place of the defendant’s cattle, and from one hundred 
and ten head select the said fifty head then the said de- 
scription is so indefinite that the said mortgage did not 
cover any of the cattle under the law, and a subsequent 
mortgage given to plaintiff on 157, it being all the cattle 
owned or possessed by mortgagor, would hold the said cat- 
tle in controversy, and be prior, under the law, to defend- 
ant’s mortgage.” 

In considering the fourth error assigned I will briefly 
review the leading facts. 

On July 20, 1886, Hillebrandt was indebted to the 
plaintiff in the sum of $4,000, and to secure which gave 
the mortgage on the property described as 110 two and 
three year old steers, part of them branded H on the right 
hip, 60 in all, the others of various brands, the cattle being 
then kept on the mortgagor’s home farm. Afterwards the 
plaintiff, through its officers, was anxious to have the 
mortgage, or a part of it, paid off, and the officers were 
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crowding the debtor for the whole, or for what they could 
get, of the money. He informed them that he could ob- 
tain a loan from a party east, referring to defendant, of an 
indefinite sum, from $2,500 to $4,500, if they would re- 
leaxe their mortgage as to some of his cattle. This they 
promised to do, providing he would pay to the plaintiff a 
portion of the money, which he agreed to. Pursuant to 
this understanding they released the mortgage on October 
12, to a portion of the cattle; and about that time, in ac- 
cordance with the release then made, or promised to be 
made, Hillebrandt executed to the defendant the mortgage 
dated October 5, for the consideration of $2,500, on prop- 
erty described ‘as “fifty head of two year old steers, part 
of them branded by letter H on right hip, and then fed on 
the mortgagor’s farm in Hall county.” All of this sum 
of $2,500, received by the mortgagor from the defendant 
as the consideraticn, was paid over to the plaintiff, but it 
appears that, subsequently, $1,000 was again returned to 
Hillebrandt. It is -probable that the money was not 
paid over by the defendant until after the date of the 
mortgage of October 5, and that may account for the fact 
that the release referred to is dated October 12. Subse- 
quently to the Kelley mortgage being placed on record, 
October 22, following, Hillebrandt executed a second 
mortgage to the plaintiff, whereby, for the consideration of 
$6,000, he mortgaged to it property described as “157 
head of two and three year old steer cattle of various col- 
ors, and a field of 80 acres of corn on sec. 28, Tp. 12, R. 
11 W., subject to a mortgage of $2,000 to the firm of 
Combs, Hanna & Co., one of $2,000 to John Kelley, and 
one of $1,826.78 to the firm of Clay, Forrest & Co.” 
While it is believed that the instructions asked by the 
plaintiff’s counsel, and refused by the court, fairly state the 
law abstractly, it is not thought that they were applicable 
to the facts of record and here presented. The plaintiff, 
by accepting the mortgage expressly subject to that of the 
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defendant, ratified it as a valid and subsisting lien upon the 
property described. It is true that there is a discrepancy 
as to the amount of defendant’s mortgage as stated in that 
of plaintiff’s, but taken in connection with the release of 
the plaintiff’s prior mortgage, the agreement between the 
plaintiff and Hillebrandt, under which the release was made 
and the receipt by the plaintiff of the money for which 
defendant’s mortgage was given, and the fact that there 
was then but one mortgage on record from Hillebrandt to 
Kelley, such discrepancy is not deemed of controlling im- 
portance, and the plaintiff having taken its second mort- 
gage expressly subject to that of the defendant, and espe- 
cially as the value of the property replevied was less 
than $2,000, the amount at which defendant’s mortgage is 
described in that of plaintiff’s, no principle of law or 
equity would enable the plaintiff to set up its second mort- 
gage as superior to that of the defendant, nor to defeat it 
upon a question of description. 

In this view of the circumstances of the case, to have 
given the instructions asked by the plaintiff would have 
tended to a confusion of the jury, likely to have led toa 
mistrial and a miscarriage of justice. 

It is seldom that I have happened to examine more 
closely a record so involved as that in this case, but upon 
the careful consideration of the questions presented I am 
strongly led to the conclusion that it contains no reversible 
error. The execution by Hillebrandt of the second note 
and mortgage to defendant, which were not accepted but 
returned by him, presents no case which requires further 
consideration. 

The judgment of the district court is 


AFFIRMED, 


THE other judges concur. 
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WILLIAM STARK v. BELLAMY BROTHERS. 


[FILED May 20, 1890.] 


1. Review. The judgment of a district court, in a case brought 
to this court by petition in error, will be affirmed unless the 
errors assigned, or some one of them, appear on the face of the 
record. 


: Practicg. In an action in this court, brought on error 
to the district court of G. county, it appeared that the action 
was originally brought and tried before the county judge, and 
taken thence to the district court upon a petition in error; that 
in the district court the plaintiff in error suggested diminu- 
tion of the record, with request for an order thereon to the 
eonnty judge. No order upon this suggestion appears in the 
record proper, but it appears by a certified copy of the judge’s 
minutes that such request was allowed and an amended trans- 
script ordered. A certificate, though informal and imperfect, 
was made and presented in conformity to the order the same 
day by the county judge, and was allowed to remain as a part 
of the record. Held, That the assignments of error in such case, 
that “I. The court erred in overruling the motion suggesting a 
diminution of the record,’ and “II. The court erred in not al- 
lowing a complete transcript to be brought up from the county 
court,’’ must be overruled. 


2. 


Error to the district court for Gosper county. Tried 
below before Cocuran, J. 


J. A. Dudgeon, and W. E. Bellows, for plaintiff in error, 
cited: Morrill v. Taylor, 6 Neb., 246, and cases, 


E.. B. Wright, and W. 8. Morlan, contra, 
Coss, Cu. J. 


This case was brought up on error to the district court 
of Gosper county. The errors assigned are : 

“1. The court erred in overruling the motion filed sug- 
gesting a diminution of the record, 
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“2. The court erred in not allowing a complete tran- 
script to be brought up from the county court. 

“3. The court erred in deciding there was no error on 
the face of the record filed in the district court, 

“4, The court erred in overruling the motion for a 
new trial. 

“5. The court erred in its conclusions and rulings on 
the Jaw in the said cause.” 

The cause was originally brought in the county court, 
or before the county judge of Gosper county. The cause 
of action was a promissory note, alleged to have been exe- 
cuted and delivered by said William Stark to said Bellamy 
Brothers for the sum of one hundred and thirty-five dol- 
lars and thirty-five cents, with ten per cent interest from. 
date, dated June 11, 1887, and the judgment demanded 
was for the said sum and interest. It was, therefore, a 
case in which a justice of the peace would have jurisdic- 
tion, and, when brought in the county court, was what is 
known as a non-term case, and the summons was prop- 
erly madereturnable on a day other than the first day of the 
next term of said county court. There were several continu- 
ances of the cause before the county judge, but finally, on 
the 18th day of May, 1887, as appears from the record, 
the parties appeared, the defendant filed his answer, con- . 
sisting of a plea of payment, and judgment was ren- 
dered for the plaintiffs. The cause was then taken to the 
district court of said county by petition in error. The 
errors assigned were overruled by the district court, which 
affirmed the judgment of the county judge. 

The only question which can be considered in this court. 
is that arising upon the assignments of error numbered. 
one and two. 

In the district court the plaintiff in error made, under 
the oath of counsel, as well as of himself, a suggestion of a 
diminution of the record, alleging that the transcript of 

39 


610 NEBRASKA REPORTS. [ Vou. 29 
Stark v. Bellamy. 


the proceedings in the case before the county judge is de- 
fective and incomplete in the following particulars : 

“1, That on the 12th day of May, 1888, the day set for 
trial of said cause in the county court, William Stark, de- 
fendant therein, appeared before said court, and said court 
held said cause open two hours after the time allowed by 
law. The plaintiff failing to appear during said time, 
said court dismissed said cause, on said day, at plaintiff’s 
cost, and so told the defendant. 

«©2, On another day, to-wit, May 18, 1888, and in ab- 
sence of plaintiff in error, defendant in the court below, 
and without his knowledge, or without having any notice 
whatever from said court, the court took jurisdiction of 
said cause again without further service of summons or 
notice to said William Stark, and entered a judgment against 
him for $135.35, and the transcript in the case fails to 
show this; with prayer for an order to the county judge to 
certify to said district court a correct transcript of the pro- 
ceedings in said cause.” 

In addition to the above facts Mr. Stark in his affidavit 
also testified that when informed by the said county judge 
of the dismissal of said case, he thought that was the end 
of it, and did not see, nor meet, nor counsel with his at- 
torney, J. A. Dudgeon, after said May 12, 1888, and had 
no knowledge before May 26, 1888, that a judgment had 
been entered against him in said cause, when his said at- 
torney informed him thereof, and that he had a good and 
meritorious defense to said action, which he had been de- 
prived of an oportunity, or day in court, tomake. Also, 
an additional affidavit of J. A. Dudgeon, that he was attor- 
ney for said William Stark, defendant in said cause in the 
county court, upon the hearing of said cause in said court 
on the 18th day of May, 1888, and that William Stark, 
the defendant in said court, had no notice whatever of the 
pendency of any suit agaiust him on May 18, 1888, in said 
court, nor had the affiant seen, conversed with, or coun- 
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seled with said William Stark between May 12 and May 
18, 1888; when said county court assumed jurisdiction 
of the cause and entered judgment therein. 

It does not appear in this record that the motion upon 
the above suggestion of a diminution of the record was 
overruled; but on the contrary there is attached thereto 
what purports to be a transcript of record from the trial 
docket of the district court of Gosper county, certified by 
the clerk thereof, from which it appears that the said mo- 
tion was sustained, and amended transcript ordered Novem- 
ber 12, 1888. 

There is also in the record a paper which must be pre- 
sumed to have been returned by the county judge in re- 
sponse to the said order. I here copy it: 


“Judge Cochran: On the 12th day of May, 1888, Stark 
appeared and was ready for trial. After holding the case 
open for two hours after the time, and the plaintiffs Bell- 
amy Bros. not appearing, I told Stark that I would dis- 
miss it at plaintiffs’ costs. The same day and about ten 
minutes after Mr. Stark left my office, and upon examina- 
of the papers, I found that I had no right to dismiss the 
case, and thereupon wrote Mr. Stark to that effect, and told 
him that I would set the case for trial May 18, 1888. I 
do not know whether he received it or not. The next 
morning I received a stipulation from the case setting the 
date for May 18, 1888. C. L. Lanne, 

“County Judge.” 


Presuming that the order of the district court to the 
county judge, commauding him to certify up a full and 
true transcript of the record, and pointing out the respect 
in which the transcript originally sent up was alleged to 
be defective in the suggestion of diminution filed by the 
plaintiff in error, it is quite apparent that the paper above 
copied was not a compliance therewith, and that it would 
have been stricken from the files, and further order made 
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upon the county judge to perfect the record had a motion 
been made therefor, and as no further motion was made, 
it must be presumed that the plaintiff in error was satis- 
fied with this condition of the record, or he would not 
have gone to trial thereon without a further effort to cor- 
rect it. The record as presented in this court sustains. 
none of the allegations of error assigned. 
The judgment of the district court is therefore 


AFFIRMED. 


THE other judges concur, 


JOHN CURTEN ET AL. V. Maria ATKINSON, 
[FILED May 20, 1890.] 


1, Error Proceedings: Jotnt JupGMENT: Parties. All the de- 
fendants in a joint judgment are necessary parties to a petition 
filed by one of them to reverse it, and may be made so, as 
plaintiffs or defendants, in conformity to the provisions of sections. 
40, 41, and 42 of the Code, as to parties to civil actions. 


2. : c : JURISD CTION. If all such defendants. 
are not made parties to the petition, within one year from the 
renditionof judgment,-the reviewing court has no such jurisdic- 
tion over the subject-matter as will authorize it to reverse or 
modify any part of it. (Wolf v. Murphy, 21 Neb., 472; Hen- 
drickson v. Sullivan 28 Neb., 790; Smetters v. Rainey 14 O. St., 287;. 
Simpson v, Greeley, 20 Wallace[U. S.], 152. 


Error tothe district court for Jefferson county, Tried. 
below before Morris, J. 


Baker & Freeman,and Cassidy & Wolfe, for plaintiffs in. 


error, 


John Saxon, and W. O. Hambel, contra, 
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Coss, Cu. J. 


This suit is brought on error from the county of Jefferson. 
‘The plaintiff in the court below alleged in her petition: 
“«That on the 12th day of April, 1888, Patrick H. Sheil 
applied to the commissioners of Jefferson county for a 
license to sell intoxicating liquors at the village of Daken, 
in Jefferson county, Nebraska, which license was granted, 
-on condition that the said Sheil execute a bond to the state 
of Nebraska, as by law required, in the sum of $5,000 
with two good and sufficient sureties; that thereupon, on 
‘said 12th day of April, the plaintiffs in error, Curten and 
Higgins, as such sureties, made, executed, and delivered to 
said board of commissioners a bond such as by law required, 
conditioned: If the said Patrick H. Sheil * * * does 
not violate any of the provisions of chap. 50 of the Compiled 
‘Statutes of Nebraska, 1887, or any acts amendatory thereto, 
.and shall pay all damages, fines, penalties, and forfeitures 
which may be adjudged against him under the provisions 
of said chap. 50, and all the acts amendatory thereto, then 
this obligation to be null and void, otherwise to be and 
remain in full force, virtue, and effect; that thereupon said 
license was issued to said Patrick H. Sheil; that on the 
Ath day of October, 1888, said license, being in full force 
and effect, defendant in error was living with her husband, 
‘Samuel S, Atkinson, near said village of Daken aforesaid ; 
‘that the family consisted of herself, her said husband, and two 
minor children, all of whom were depending on said Sam- 
uel S. Atkinson for maintenance; that upon the giving of 
said bond and obtaining said license the said Patrick H. 
‘Sheil began to traffic in intoxicating liquor at the village 
of Daken, and was so engaged on the said 4th day of 
‘October, 1888; that said Sheil, while so engaged in such 
traffic, did furnish to and for himself, large quantities of said 
liquor, and did drink the same and did cause and procure 
his (defendant’s) servauts, then and there in his employment 
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in and abont said trafficking, to give and furnish to him 
large quantities of such liquors to drink, whereby said de- 
fendant became and was for a long time intoxicated, and 
so continued until said 4th day of October, 1888; that on 
said 4th day of October, 1888, said Sheil, being drunk 
and intoxicated from drinking his own liquor, which he 
furnished to himself, and while so drunk, as aforesaid, did 
make an assault upon said Samuel S. Atkinson with a re- 
volver and did him, the said Samuel S. Atkinson, there 
and then shoot and kill, thereby depriving the plaintiff 
(the defendant in error) of her means of support, to her 
damage in the sum of $5,000; that by reason of the said 
wrongful acts of the said Sheil, the conditions of the said 
bond are broken and the defendants Sheil, Curten, and 
Higgins are jointly liable. 

“‘ Wherefore she prays judgment for $5,000.” 

To this petition the plaintiffs in error demurred, for the 
reason that the petition did not state facts sufficient to con- 
stitute a cause of action, which was overruled by the court 
and the defendants excepted. 

The plaintiffs in error, John Curten and Michael Hig- 
gins, then filed their separate answer as follows: 

“1st. They admit the execution of the bond as alleged. 

“9d, They admit the granting of the license. 

3d. But deny each and every other allegation. 

“Ath, That they are not liable on their bond for the 
personal wrongs of Sheil, under chap. 50, Compiled Stat- 
utes of 1887. 

“5th. That the bond was given to protect persons 
against the wrongs committed by parties to whom said Sheil 
sold or gave liquor, and not for wrongs committed by Sheil 
himself, 

“6th. That there is a misjoinder of parties defendant ; 
in this, Sheil is improperly joined with Curten and Hig- 
gins.” 

Upon these issues the parties proceeded to trial at the 
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April, A. D. 1889, term of the said district court of Jeffer- 
son county, and a judgment was rendered for the defendant 
in error, and against the plaintiffs in error, for $3,600 and 
costs, 

A motion for a new trial being overruled, the plaintiffs 
in error bring the case to this court for a review of the 
questions presented to the court below, and alleging that 
there is error in the proceedings in the court below in this: 

1, The damages are excessive, appearing to have been 
given under the influence of passion and prejudice. 

2. There is error in the assessment of the amount of 
recovery, from the instructions and evidence, that the jury 
found that the loss of support to defendant in error by the 
death of her husband was $120 per annum for thirty years, 
as shown by the Carlisle tables, which is in excess of this 
basis, the present value of which should be found an amount 
which at legal interest would produce a sum equal to the 
annual loss of support. 

3. The verdict is not sustained by sufficient evidence. 

4, And is contrary to law. 

5. Errors of law occurring at the trial and excepted to. 

6. In giving instructions 1, 2,3, 4, 44, 5, 6, 7, 8, 9, of 
the court’s own motion. 

7. In refusing to give the Ist and 2d instructions asked 
by defendants in court below. 

8. In excluding the testimony of Patrick H. Sheil, and 
the offered testimony to prove the partnership of Sheil and 
Lawrence Roach. 

9. In admitting any testimony for the plaintiff in the 
court below, for the reason that the petition did not state 
a cause of action against the defendants Curten and Hig- 
gins. 

10. In overruling the objection to the introduction of 
any testimony for the plaintiff in the court below, for like 
reason, and that the suit is not brought by the proper 


party. 
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11. In overruling the motion of defendants Curten and 
Higgins, to instruct the jury to bring in a verdict in their 
favor. 

12. In overruling the motion of defendants in the court 
Lelow to instruct the jury to bring in a verdict for them, 
for the reason that the action was not brought in the name 
of the proper party. 

13. The court erred in overruling the motion for a new 
trial. 

To the petition in error of the plaintiffs the defendant 
answered that they ought not to have their action in error 
against her because they were the sureties upon the license 
bond of Patrick H. Sheil, who is not joined with the 
plaintiffs in prosecuting their petition in error; that said 
bond was and is an obligation on the part of plaintiffs in 
error to be responsible for the results of litigation against 
Sheil, an obligation to. pay all damages adjudged against 
him under the provisions of chap. 50, Comp. Stats. of Ne- 
braska. And said Shiel having, without fraud or collusion, 
with defendant in error acquiesced in and submitted to 
said judgment, the plaintiffs cannot maintain their present 
action against her, but that said judgment is conclusive 
against them, and they ought nct to be heard to question 
it in this court; that the several matters specified in plaint- 
iffs’ petition in error do not constitute error to their preju- 
dice, or their legal rights as sureties upon the bond, after 
judgment thereon against their principal. 

Theaction in the court below wasa joint one against Sheil, 
Curten, and Higgins, defendants, who were all served with 
process, all answered, judgment was rendered against all, 
and all joined in a motion for a new trial. 

The petition in error is brought by Curten and Higgins 
against Maria Atkinson, defendant in error alone. Sheil, 
the defendant in the court below, is not a party, either as 
plaintiff or defendant to this proceeding. This point, if 
necessary to be raised at all, is sufficiently raised by the 
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answer of the defendant in error to the petition; but it is 
not deemed necessary that it should be raised at all by the 
defendant in order to interpose an insurmountable objec- 
tion to the examination of the case on its merits or its re- 
versal in this court. I quote the sections of the Code of 
Civil Procedure governing the case. 

“Sec, 40. All persons having an interest in the subject 
of the action, and in obtaining the relief demanded, may 
be joined as plaintiffs, except as otherwise provided in this 
title. 

“Sec. 41. Any person may be made a defendant who 
has or claims an interest in the controversy adverse to the 
plaintiff, or who is a necessary party to a complete deter- 
mination or settlement of the question involved therein. 

“Sec. 42. Of the parties to the action, those who are 
united in interest must be joined as plaintiffs or defend- 
ants; but if the consent of one who should have been 
joined as plaintiff cannot be obtained, he may be made a 
defendant, the reason being stated in the petition.” 

These provisions are identical with those of sections 34, 
35, and 36 of the Code of Ohio, adopted July 1, 1853, 
(See Seney’s Code, pp. 54, 56, 64.) These sections of the 
Ohio Code were construed by the supreme court of that 
state in 1863, in the case of Smetters and Harris v. Rainey 
e al., 14 O. St., 287. In that case the action was brought 
in the court below against Harris, Jeffries, and Smetters, 
makers, and Dildine, indorser, of a promissory note. A 
judgment was rendered jointly against all the defendants. 
Shortly after judgment Smetters filed his separate petition 
in error against the plaintiffs Rainey and Julian, to re- 
verse the judgment, without making Harris, Jeffries, and 
Dildine parties to the petition, or assigning any reason for 
the omission. The cause was reversed by the district 
court and carried to the supreme court. At the next term 
of the supreme court a motion was made by Rainey and 
Julian to dismiss the petition in error for want of necessary 
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parties. The motion was sustained unless the other parties 
to the judgment were made parties to the petition by an 
amendment, and were served with process within thirty 
days. The court, in granting leave to amend, expressly re- 
served to the defendants, after such service, the right to 
object that all the parties to the judgment had hot been 
made parties to the petition to reverse it until more than 
three years had elapsed from the rendition of the judgment. 
The plaintiff in error, within the time limited, made all the 
other parties to the judgment parties to the petition by as- 
sociating Harris with himself as plaintiff, and making Jef- 
fries and Dildine, who declined to unite with him as 
plaintiff, defendants to the petition. Dildine, one of the 
newly made defendants, answered, alleging that more than 
three years had elapsed between the time the amendment 
was made and the recovery of the judgment, whereupon 
the defendants Rainey, Julian, and Dildine jointly and 
severally filed a motion to quash the petition for that cause. 
The court in the opinion says: 

“ The rule which prevailed prior to the enactment of the 
Code was, that all who were jointly bound by the judg- 
ment, if alive, must join in a proceeding to reverse it, and 
if some would not consent to join iu it, there must be a 
summons and service before one of them could prosecute 
his several writs of error to reverse it. This was required 
for the triple purpose of preventing a multiplicity of suits, 
to the manifest hindrance of justice ; of protecting the in- 
terests of those jointly bound with them in the judgment; 
and of securing the judgment creditor against measurable 
delay aud expense in enforcing his judgment, where several 
defendants were jointly liable upon it. This rule of the 
conimon law seems, indeed, to be admitted by the counsel 
for the plaintiffs in error; but it is claimed that the Code 
has wrought a radical change in this respect, by abolishing 
writs of error and certiorari in civil cases and substitut- 
ing a petition in error, without prescribing who should be 
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made parties to the petition, and evidently committing that 
question to the legal discretion of the court. 

“Tt is quite true that there is no express provision in 
the Code designating who shall be made parties to such a 
petition, but we think that sections 34, 35, and 36, in re- 
lation to parties to civil actions, by analogy at least, deter- 
mine who should be made parties to the proceeding, and 
control any legal discretion the court may be supposed to 
have. The provisions of these sections, applied to the 
petition in this case, indicate clearly that all the defend- 
ants in the judgment should be made parties in some form 
to the proceeding to reverse it. The judgment is an en- 
tirety. All are Hable upon it, and each is prima facie 
liable to contribute to its discharge inter sese. The interest 
of each defendant there is, that the number of ultimate 
contributors to him should not be diminished, and he 
should therefore be a party to a proceeding to free a co-de- 
fendant from its obligation.” 

The motion was sustained and the petition in error dis- 
missed. 

It will be observed that under the provisions of the Ohio 
Code three years were allowed from the date of the rendi- 
tion of a judgment in a lower court in which to remove 
the same to the supreme court on a petition in error (see 
sec. 523, p. 649); while the Code of this state provides, 
in sec. 592, that “no proceedings for reversing, vacating, or 
modifying judgments or final orders shall be commenced 
unless within one year after the rendition of the judgment 
or making of the final order complained of,” with excep- 
tions not applicable to this case. 

A similar instance arose in this court at the January 
term, 1887, in Wolf v. Murphy, 21 Neb., 472, in which, 
following that of Smetters v. Rainey, supra, it was held that 
“all the parties in a joint judgment are necessary parties 
to a petition filed by one of them to reverse it, and may be 
made so, as plaintiffs or defendants, in conformity to the 
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provisions of the Code as to parties to civil actions.” That 
case was originally brought in the district court of Seward 
county by Murphy against Wolf, Boies, Barkley, Johns, 
Vanderhoof, and Hurlburt, defendants, who appeared and 
answered, and the court rendered judgment for the plaintiff 
as against Wolf and Boies, but against the plaintiff as to 
Barkley, Johns, Vanderhoof, and Hurlburt. 

The defendant Wolf alone brought the action to this 
court on error, no mention being made of either the other 
defendants. The action was dismissed for the omission to 
make Boies a party, or to show any reason for not doing so. 

The same question arose again at the present term in 
the case of Hendrickson v. Sullivan 28 Neb., 790. In 
that case Christina E. Hendrickson sued Sullivan and 
Allen Beeson in the court below in a joint action. On the 
trial a verdict and judgment were rendered for the defend- 
ants, The plaintiff brought the cause to this court upon 
a petition in error and caused a summons to be issued 
against both defendants. This writ was served as to Sul- 
livan, but not as to Beeson, who made no appearance in 
this court. Sullivan moved to dismiss the petition for the 
reasons : 

1. No service of summons had been made on his co- 
defendant. 

2. More than one year had elapsed since the rendition of 
the judgment in the court below. 

The motion was sustained and the cause dismissed. 

A similar question has been considered by the supreme 
court of the United States in the case of Stimpson v. G'ree- 
ley, 20 Wallace, 152; I quote the syllabus, that ‘the doc- 
trine settled in Williams v. Bank, 11 Wheaton, 414, and 
declared in Masterson v. Herndon, 10 Wallace, 416, to be 

_ ‘the established doctrine of the court’—that all the par- 
ties against whom a joint judgment or decree is rendered 
must join in the writ of error or appeal, or it will be dis- 
missed, except sufficient cause for the non-joinder be shown 
—be again adjudged.” 
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It will be observed that in all of these cases there was a 
motion to dismiss for the want of parties. In this case 
there was no such motion, but as heretofore stated the point 
was sufficiently raised in the answer of the defendant to 
the petition inerror. Butit is deemed to be-a question of 
right and power on the part of the court, and that though 
its attention had not been called to it in any manner by the 
defendant in error, it would nevertheless be its duty, upon 
discovering the omission of parties, to dismiss the petition 
in error, or at least to withhold judgment upon the merits 
of the errors presented ; and, as to this point, I again quote 
from the opinion in the Smetters and Harris case : 

“We have shown that the court must have the legal 
right and power to act upon the entire judgment and all the 
parties to it before they can reverse or modify it as to 
any of them. And it would seem to follow, as a logical 
sequence, that until all the parties to the joint judgment 
have been brought before the court in some form it ac- 
quires no legal power or authority to reverse or modify any 
part of it. There is a want of jurisdiction over the sub- 
ject-matter. 

“ Either one of the defendauts, feeling himself aggrieved 
by the judgment, had the undoubted right to have his lia~ 
bility under it reconsidered on error, by filing his petition 
in error, and making all the other parties to the judgment 
parties to the review of it, either as plaintiffs or defendants, 
at any time within three years from the rendition of the 
judgment, but not afterwards. It would seem that the re- 
viewing court should have acquired complete jurisdiction 
over the subject, the entire judgment, before the limitation 
attaches. The plaintiff in error having failed to do this 
within the limitation, and exception being now made to the 
jurisdiction of the court over the subject-matter, it appears 
tous that the right of the debtor to have the judgment, 
in any respect, modified or reversed is lost; and that the 
power of the court to make sucli modification has never 
attached.” 
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The conclusion is that when a judgment of a district 
court is brought before the supreme court for review and 
revision, all of the parties to the judgment must be brought 
before the supreme court within the time and in the man- 
ner prescribed by law, or a conclusive reason shown why 
it cannot be done, in order to give the supreme court power 
and jurisdiction to make its review or reversal. 

The judgment in the case at bar was rendered April 10, 
1889, and more than one year having elapsed without the 
filing of a petition in error to which all of the parties to 
the judgment are parties to this case, the petition in error 
is dismissed, 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


OmaHa & R.V.R. Co. v. ALFRED STANDEN, 
SAME v. RicHarpD STANDEN, 


[FinepD May 20, 1890.] 


The Verdict is fully sustained by the evidence, and there are no 
material errors in the record. 
c 


ErRxor to the district court for Saunders county. Tried 
below before MARSHALL, J. 


J. M. Thurston, and W. R. Kelly, for plaintiff in error. 
W. H. Munger, and E. F. Gray, contra. 
MaxwELL, J. 


These cases are similar in character, and for convenience 
in consideration are submitted together. 
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A. synopsis of the plaintiff’s cause of action set forth in 
the amended petition in each case, with the verdict and 
judgment are as follows: 

1st. Alfred Standen alleges in substance that defendant 
negligéntly, unlawfully, and wrongfully constructed its 
railroad bridge in November, 1876, across the Platte river 
at a point one and a quarter miles above the farm since 
that time purchased by the plaintiff, viz., southwest quar- 
ter of section 6, township 15, range 10, and northeast 
quarter of southeast quarter, and north half of southeast 
quarter of southeast quarter, and lot 7, and the north 26,49, 
acres of lot 9, in section 1, township 15 north, of range 
9 east, in all 259 acres, of which he alleges he was the 
owner in fee, in such manner as to create an unlawful 
obstruction in the river and to prevent the natural flow 
of ice and water therein, and to cause the same to gorge, 
back up, and overflow the banks, and thereby greatly 
injure and damage adjoining lands and property. That 
about February 27, 1886, a gorge of ice was thereby, and 
as the natural result thereof, formed at said bridge, and 
the ice and water from said river turned over its banks 
upon adjacent Jands from which it flowed down across 
the lands plaintiffs at that time owned, and that damages 
resulted to plaintiff as follows: 


To his lands by reason of the particular injuries 


AUG ROU 2. con cstin dads wndeieeaereuentnacesdeesecaeetes $2590 00 
To his corn in the fields...... Svadcbaseduaeseaes baenics 200 00 
To his hogs and cattle.............cscssecseeeeereseees 100 00 
To his hay........4 ssesivietacdes dwisacacsssancetszivexs 30 00 

Total damages claimed............sseceeeeee- $2920 00 


The defendant in its answer denies the plaintiff’s title as 
alleged, admits the construction of a railroad bridge, but 
denies that it was built unlawfully or wrongfully, or in 
violation of plaintiff’s rights; alleges its lawful authority 
to erect and maintain the same; denies that sald bridge 
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was so constructed as to cause an unlawful obstruction in 
the Platte river, or to prevent the natural flow of water 
and ice therein, or to cause the ice to gorge, back up, and 
overflow the banks of said river; denies that said bridge 
was in any respect insufficiently or defectively constructed ; 
alleges that it was a suitable, safe, proper, and lawful struct- 
ure. It denies that said bridge in any manner caused the 
ice and water to back up and overflow the lands of plaintiff; 
that said overflow was solely caused by and was the result 
of natural causes, the unprecedented high waters, the sud- 
den breaking up of the immense quantity of ice in the 
river, and that his damages resulted wholly from the ele- 
ments or the act of God, and not in any way or in any man- 
ner caused by the defendant or any of its structures or 
erections connected with said railroad, or by the mainte- 
nancethereof; and a general denial of the various allegations 
of the petition, and the plea of the four year statute of 
limitations. 
The reply is a general denial. 
The verdict was for the plaintiff below as follows: 


Damages to land......... Massnan chained scenes seewaces $1295 00 
Damages to cattle, hogs, corn, and hay............ 213 00 
Total os cccccsctescedssvass isiesesade Sédeeseserss $1508 00 


In Richard Standen’s case the pleadings, as amended, 
were in substance the same, except that he alleges he be- 
came and was after the building of the bridge the owner 
in fee of the northwest quarter of section 7, township 15, 
range 10, and the northeast quarter of the northeast 
quarter, and lots 2 and 7 of section 12, township 15 north, 
of range 9 east, and the south twenty-five acres of lot 9, 
and the south half of the southeast quarter of the south- 
east quarter of section 1, township 15 north, of range 9 
east, being 259 acres in all. 
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He alleges damages to said lands...........00.0000+.$2585 00 
To his COMM .......sccesseereeveereees teseeeees beaeeeonns 500 00 
To his hogs and cattle.........scssesscesseeeesoresene . 300 00 
To his hay....... sevaea Seceeuase sce vous seecenes seoesacee = 80: 00 
Total damages claimed ............s000+0 +000 80415 00 

The verdict «vas for plaintiff as follows: 
Damages to land......... Gan asateoeesteisersiese seereee 91292 OO 


Damages to cattle, hogs, corn, and hay............ 463 00 


Total ......secccecceoee bade vee cssSeeswsseeevacess $1755 00 


These cases were tried at one and the same time and to 
the same jury, there being separate verdicts. 

In the case of O. & R.V. BR. Co. v. Brown, ante p. 492, 
recently decided by this court, the cause of action was sub- 
stantially the same as in the cases under consideration, and 
the defense is substantially the same as was interposed in 
that case. 

In that case the testimony and instructions objected to 
were reviewed and -need not be discussed again in consid- 
ering this case. The testimony does clearly show that the 
piers of the bridge were but twenty feet apart from center 
to center, and that during the breaking up of the river in 
the spring cakes of ice more than twenty feet square were 
liable to float down the river in considerable quantities, and 
that they could not pass through between the piers of the 
bridge without being broken up. And if not broken up 
and passed through the bridge, the inference is clear that a 
gorge would be the result, and that during the breaking 
up of the river in February and March, 1886, vast quan- 
tities of heavy ice passed down the river, and that the 
bridge obstructed the same. There is some conflict on this 
point, but the clear weight to testimony shows that such 
was the case. The truth is, as we infer from the testimony, 
that a bridge across the Platte river, with spans but twenty 
feet apart, is much more cheaply constructed than one of 

40 
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longer spans. There are also some other advantages in the 
short spans, but the necessity of taking precautions to pre- 
vent gorges, and consequent overflows of the river, does 
not appear to have been weighed with as much considera-- 
tion as the importance of the subject required. Yet own- 
ers of property on each side of the river have a right to 
insist upon a bridge with wider spans, that will not obstruct 
the flow of ice and cause an overflow of the bottom lands. 
The right of the railway company to construct the bridge 
is undoubted, but a bridge that would be sufficient in the 
shallow river at North Platte or Kearney is wholly inad- 
equate in the comparatively deep water near Valley. It 
is evident that wider spans in the channel of the river 
would obviate the difficulties complained of, and that these 
facts were known, or at least could have been known, in 
1876, when the bridge was erected. 

The damages are not excessive and it is difficult to see 
how the jury could have returned a different verdict than 
they have done in each case. The judgment is right and is 


AFFIRMED, 
THE other judges concur. 


Frances Warton v. Henry AMBLER ET AL. 
Same v. LEorotp DoLuL. 


[FILED May 20, 1890.] 


‘Wills: Farture To PRoBATE: PARTITION BY AGREEMENT. In 
June, 1873, one A, a resident of H. county, Iowa, made a 
will by which he devised the principal part of his estate to. his 
six married daughters. In July of that year A died, and soon 
afterwards the will was duly admitted to probate in said H. 
county. A large part of the estate of the deceased consisted of 
land which was situated in various counties of Iowa and 120 
acres near the city of Omaha, Nebraska. Soon after the probat- 
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ing of the will said legatees, being anxious for distribution of 
the estate, empowered certain persons to make a personal ex- 
amination of each piece of land, including that near Omaha, 
and to estimate the value thereof. This was done, and after- 
wards, on the 27th of May, 1874, the parties interested met ata 
designated place in said H. county and agreed upon a division 
of the property, except certain bauk stock, etc., among them- 
selves. This agreement was duly signed by each and acknowl- 
edged, and the property divided according to its terms. At this 
time the will had not been admitted to probate in Douglas 
county, Nebraska. In 1887 one B, a daughter of A and legatee 
under the will, who had signed the aforesaid agreement and re- 
ceived her share as tberein agreed upon, caused the will in 
question to be probated in Douglas county, and brought an ac- 
tion of partition, etc., of the 120 acres of land mentioned. Held, 
That she was concluded by the agreement, and that her right 
to the land in question was conveyed thereby, notwithstanding 
the failure to probate the will in Douglas county prior to 1887. 


Error to the district court for Douglas county. Tried 
below before WAKELEY, J. 


L. D. Holmes, for plaintiff in error: 


Under sec. 143, ch. 23, Comp. Stats., no will, until pro- 
bated, can convey property. (Woodbridge v. Banning, 14 
O. St., 330; Pettit v. Black, 13 Neb., 152; Wilson v. Tap- 
pan, 6 O., 175; Lessee of Swazey v. Blackman, 8 Id., 5; 
Bailey v. Bailey, Id., 246; Dublin v. Chadbourne, 16 
Mass., 442; Shumway v. Holbrook, 1 Pick. [Mass.], 114.) 
Letters testamentary, or of administration, have no extra- 
territorial force, (Schouler, Ex’rs & Adm’rs, sec. 15, pt. 
2, secs. 164-5; Kerr v. Moon, 9 Wheat. [U. S.], 565; 
Wills v. Cowper, 2 O., 129-30; Noonan v. Bradley, 9 
Wall. [U. 8.], 394; Naylor v. Moffat, 29 Mo., 126.) A 
court of one state has no right to order sale of land in 
another. (Schouler, sec. 19; Boyce v. Grundy, 9 Pet. [U. 
S.], 275.) The principle of equitable estoppel does not 
apply here. (Rosebrough v. Ansley, 35 O. St., 107; Me- 
Oracken v. San Francisco, 16 Cal., 626; Davis v. Davis, 
26 Id., 41; Bowman v. Cudworth, 31 Id., 153; Dolague v. 
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Cress, 71 Ill., 380; Iforgan v. R. Co., 96 U. S., 716; 
Bigelow, Estoppel, secs. 543-4, 608, and cases; Herman, 
Estoppel, secs. 752, 754, 947-8-9, 957.) 


Cowin & McHugh, and W. I. Babb, contra: 


The will, and not the probate, is the foundation of title. 
On probating the will, it relates back to the testator’s death, 
and confirms the subsequent acts of those acting under it. 
(1 Williams, Ex’rs, 158-65; Schouler, Ex’rs, sec. 58; 1 
Jarman, Wills, 31; Fleeger v. Poole, 1 McLean [U. 8.], 
189; Poole v. Fleeger, 11 Pet. [U. 8.], 210-11; Richards 
v. Pierce, 44 Mich., 444; Spring v. Parkman, 12 Me., 127; 
De Wolf v. Brown, 15 Pick. [Mass.], 462; Otto v. Doty, 
61 Ia., 23; Ollenan v. Kelgore, 52 Id., 38; Carpenter v. 
Denoon, 29 O. St., 329; 3 Washburn, R. P. [4th Ed.], 
308.) As to the doctrine of estoppel: Roundtree v. Den- 
son, 59 Wis., 580; Pomeroy, Eq. Jur., sec. 658, N. 2; 
Wilson v. Bigger, 7 W. & 8. [Pa.], 111; Smith v. Warden, 
19 Pa, St., 425; Maple v. Kussart, 53 Id., 348; Adlum v. 
Yard, 1 Rawle [Pa.], 162; Page v. McKee, 3 Bush. 
[Ky.], 185; Drexel v. Berney, 35 Fed. Rep., 805 [122 U. 
S., 241]; Rorer, Judicial Sales, pp. 164-7; Burniey v. 
Stevenson, 24 O. St., 474 [15 Am. Rep., 621]; Inre Place, 
1 Redfield [N. Y. Surrogate’s Rep.], 276; Favill v. Rob- 
erts, 50 N. Y., 222; Gillespie v. Sawyer, 15 Neb., 536; 
Penn v. Heisey, 19 Tll., 395; Davidson v. Young, 38 Id., 
145; Walker v. Mulvean, 76 Id.,18; Corwin v. Shoup, 
Id., 246; Gatlin v. Rodman, 6 Ind., 289; Morris v. Stew- 
art, 14 Id., 334; Van Rensselaer v. Kerney, 11 How. [U. 
8.], 298, and cases; French v. Spencer, 21 Id., 228; Rey- 
nolds v. Cook, 83 Va., 817, and cases. 


Maxwe tt, J. 


This action was brought by the plaintiff against the de- 
fendants for partition, and to confirm her title to one-sixth 
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part of one hundred and twenty acres of land which for- 
merly adjoined but now is a part of the city of Omaha. 
On the trial of the cause the court found the issues in 
favor of the defendants and dismissed the action. The 
testimony shows that on July 16, 1873, Daniel Phillips, 
the father of the plaintiff, being then a resident of Mt. 
Pleasant, Henry county, Iowa, died, leaving a last will and 
testament, as follows: 

“JT, Daniel Phillips, being of advanced age and weak of 
body, but of sound and disposing mind and memory, and 
considering the uncertainty of my present life being much 
prolonged, do make and publish this my last will and tes- 
tament as follows : 

“Ttem ist. I give and bequeath to my widow, Nancy 
Phillips, the sum of $350 a year as long as she shall live, 
as in accordance with an ante-nuptial contract or agreement 
existing between myself and her, and which sum is to be 
paid in semi-annual payments of $175 each, payable in 
the two months of January and July of each year as long 
as she lives, and to be payable out of dividends of bank 
stock hereafter provided. The said annual allowance is in 
full] and in lieu of all demands by contracts, and as heir 
or as widow, and of all dower, homestead, or other interest 
of her in or growing out of my estate, real or personal, in 
any manner in my estate. 

“Ttem 2d. It is my will that, as soon after my death 
as conveniently can be or may be, all sums not herein re- 
mitted, or hereby bequeathed, due or owing to me in any 
“manner, be collected by my executors, and from the money 
on hand and said collection (from said fund) there be 
paid: 

“1st. To my daughter Louisa P. Ambler the sum of 
$400, making $6,000. 

“2d. To my daughter Catherine Beard the sum of 
$4,000, making $6,000. 

“3d. To my daughter Miranda McClary the sum of 
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$2,000, making $6,000 ($1,000 of which $2,000 I design 
to be paid this summer). 

“4th, To my daughter Frances Walton the sum of 
$1,000, making $6,000. 

“5th. To my daughter Areta Depew the sum of $3,200, 
making the amount of $6,000. 

“6th. To my daughter Mary Hoover the sum of $1,900, 
making $6,000. 

“Ttem 3d. I give and bequeath to my granddaughter 
Penelope E. Ambler $2,500, to be arranged by Henry 
Ambler, and to her satisfaction, both as to its time and 
manner of payment. 

“2d. I give and bequeath to my grandchildren Harry 
Beard and Minnie Beard the sum of $1,000 each, to be 
paid to them on their arriving at majority respectively, 
the interest accruing thereon in the meantime to be paid 
to my daughter Catherine Beard, in addition to the other 
bequests to her herein provided for. 

“Ttem 4th. (As to my real estate.) Ist. I give and de- 
vise to my granddaughters Irene Lehmer and Faunie 
Clementine McClure the following real estate situated in 
Madison county, Iowa, viz.: The N. E. quarter of the N. 
W. quarter of section 28, in township 74 N., of range 26 
west, 40 acres. 

“2d, The balance of my real estate, all and singular, 
I give and devise as follows: To be placed in the hands of 
my executors, they to take charge of and dispose of and 
convey as to them may seem best, and the proceeds thereof, 
after paying all just and reasonable expenses and charges 
growing out of the management and disposition thereof, 
is from time to time to be distributed by them among my 
said six daughters, Louisa P. Ambler, Catherine Beard, 
Marinda McClary, Frances Walton, Areta Depew, and 
Mary Hoover equally [subject, however, to the provisions 
in this will relating thereto], said funds to be distributed 
semi-annually, or as often as funds arising from sales of 
said lands may accumulate. 
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“3d. If at the expiration of four years any part of the 
said real estate remain unsold, the part so remaining shall 
be subject to distribution, the same as said funds would be 
distributed arising from the sale and as hereinafter pro- 
vided. ; 

“Ttem 5th. It is my will that the stock which I may 
have at the time of my death in the First National Bank 
of Mt. Pleasant, Iowa, together with the surplus or other 
interest that is or may be attached tliereto, be and remain 
undistributed until the expiration of its present charter or 
articles of association until it is wound np, and in the mean- 
time to be subject to the management of my executors who 
shall represent it, and from the dividend they shall pay: 

“Ist. The semi-annual payments in the will provided 
to be paid to my widow. 

2d. To pay all taxes existing against any part of my 
estate remaining undisturbed. 

“3d. The remainder is to be [divided and] distributed 
the same as the fund arising from the sale of my real 
estate is under this will to be distributed, and the fund 
arising out of the winding up of said bank and coming to 
my estate is to be distributed in like manuer. 

“Ttem 6th. Any such legatee or devisee dying leaving 
no living issue, the undisposed of part ‘[distributed or un- 
distributed, arising from either the real or personal prop- 
erty, or stock or any source] that has come or would 
have come to such person so dying, under this will, shall 
go to the sisters (my daughters) remaining and to their is- 
sne if dead, respectively, and be as to such part of said per- 
son share remaining in her hands or undistributed as if 
such person so dying without issue had not been living or 
named in this will and as if her share had been divided 
among the other sisters. Should the legatee or devisee dy- 
ing leave issue, the undisposed of balance received and still 
held by the mother at the time of her death, together with 
her undistributed part, shall, if undisposed, go to her issue. 


632 NEBRASKA REPORTS. [ Von. 29 
Walton v. Ambler. 


But should all of such issue die without issue, then what 
they took, as far as it remains unconsumed, shall go as it 
would have gone had their mother died without issue [and 
the number of said six been so reduced and amount com- 
ing to them respectively corréspondingly increased]. But 
the foregoing item 6 does not apply to the bequests to 
my granddaughters made in this will. 

“Ttem 7th. After paying the said sum to my widow as 
hereinbefore provided, and the specific legacies and be- 
quests and devise in this will and as provided therein, the 
proceeds of the entire remainder of my real estate and per- 
sonal, and any undistributed remainder (existing re- 
mainder) at the time of winding up my estate, whether 
real or personal, or both, is to go to my said daughters, 
as and according to the terms of this will and according to 
the aforesaid rule of distribution and descent. 

“Ttem 8th. All sums heretofore given by me by way of 
advancement or received by my said daughters or by their 
husbands from me in any manner, and all demands against 
these daughters or their husbands or any of them, whether 
by note or otherwise, and all contracts or agreements by 
which any demand against them by me or my estate might 
arise, and any demands which I may have lifted for any of 
them are hereby canceled and to be held for naught and 
to be delivered up to them respectively, the same having 
been taken into consideration by me in fixing the respective 
allowances, and are fully discharged. And all notes in 
their hands are hereby released to them respectively. 

“Ttem 9th. I do hereby constitnte and appoint Henry 
Ambler and John B. Lash executors of this my last will 
and testament and of my estate,and they are hereby author- 
ized to settle and adjust all matters connected therewith, 
and also to do all things in this will provided to be: done 
by my executors, and to pay over and distribute as in this 
will provided without any order of court for so doing, tak- 
ing the receipts from time to time and the final release 
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of the respective parties and legatees and devisees, and to 
make settlement with them when the same can be done and 
to make all conveyances herein contemplated and without 
requiring any order of sale or distribution (there being no 
debts that would interfere therewith). Or they may apply 
to the court for any order, judgment, or decree that may 
be necessary to carry out the provisions of this will ac- 
cording to its true meaning and intent, or in settling up 
the estate, and directing them also to pay to Asbury M. E. 
church for me and my widow $6.25 per quarter for two 
years, in all $50, to be paid during the two years. 

“In witness whereof, J, Daniel Phillips, have signed 
this my last will and testament, as such and in presence of 
the witnesses by me chosen, and have requested them to 
sign the same as witnesses in my presence and at my re- 
quest, this 12th day of June, in the year of our Lord one 
thousand eight hundred and seventy-three.” 

In October, 1873, this will was duly admitted to probate 
in Henry county, Iowa, and in February, 1874, the execu- 
tors named in the will qualified as such and filed in said 
probate court a full and complete inventory of all of said 
estate, including the land in controversy. The plaintiff 
seems to have been very desirous to obtain the homestead 
of the deceased in Mt. Pleasant, Iowa, as a portion of her 
share of the estate. Soon after the death of her father it 
was therefore agreed between herself and her sisters and 
their husbands that she should have the homestead at 
$5,000, which sum was to draw interest at six per cent 
until distribution of the estate, as a part of her distributive 
share under the will. The agreement in full is as follows: 

“Mrs, Frances Walton offers for the homestead place, 
block 8, Com, 2d addition to Mt. Pleasant, Henry county, 
Towa, being former residence block of Daniel Phillips, de- 
ceased, five thousand dollars, to draw six per cent per an- 
num from date until paid, and the executors, deeming said 
offer reasonable, accept the same; and inasmuch as the 
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will of Daniel Phillps, deceased, is not yet proven, the 
agreement is that deed is not to be made till after proof of 
will, and this contract is subject to such proof and to their 
qualification as executors. When said will is proven and 
they qualified to act they will make deed and she to exe- 
cute notes, payable out of dividends, any amounts (not bank 
dividends) coming to her from said estate, from time to 
time as they would otherwise become due [not, however, 
to affect the $1,000 coming to her as a specific legacy ; that 
is not to apply on the purchase]. She is to pay taxes from 
this date. And this agreement is, as far as the executors 
are concerned, temporary and depending on their being em- 
powered as executors; in all other respects it is of full 
force and binding between the parties. [And should, in the 
opinion of the executors, there being sufficient to fully pay 
out, they will not apply the whole comings at each time, 
but allow her one-sixth of what is otherwise coming, and 
apply five-sixths if she desires.] © Frances WALTON. 
“August 29, 1873. (Signed) Henry AMBLER. 
“Joun B. Lasu.” 


In pursuance of this agreement she took possession of 
the homestead in August, 1873, and afterwards, in March, 
1874, the property was conveyed to her by deed. Soon 
after the making and filing of the inventory by the execu- 
tors all the legatees seem to have been anxious for distribu- 
tion of the estate, and, as a large part of it consisted of real 
estate scattered over a considerable extent of territory, it 
was agreed that the executors, together with a Mr. Depew, 
husband of a sister of the plaintiff, and a legatee, and a Mr. 
Hoover, the husband of another of the plaintiff’s sisters, 
and also a legatee under the will, should personally visit 
each tract of land belonging to the estate and place an 
estimate of value thereon. This was done, the object being 
to make an,early distribution of the estate. 

On May 27, 1874, a meeting of the legatees was lad, 
at which all, including the plaintiff, were present except 
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two, who were each represented by an attorney in fact. 
An agreement was entered into by which the five legatees, 
other than the plaintiff, were to purchase certain real estate, 
devised under the will, including’ the land in controversy, 
for the sum of $4,406 each, making an aggregate of 
$22,030, and each was also to receive certain notes belong- 
ing to said estate of Phillips to the amount of $819, 
making in all for each of said five legatees the sum of 
’ $5,225, being the equivalent of the value of the homestead 
assigned to the plaintiff, with interest to the time of the 
meeting. The agreement entered into at that time is in 
writing, and duly signed and acknowledged by the parties 
thereto, and is as follows : 

“Tn the matter of the estate of Daniel Phillips, deceased, 
the executors having offered the lands and lots embraced 
in the following division thereof for $22,030: 

“We, Louisa P. Ambler, Miranda McClary, Catherine 
Beard, Areta Depew, and Mary Hover accept the said 
offer, and said five agree to be chargeable in our respective 
interest in said estate therefor with $4,406 each, making 
said sum of $22,030, and we make the following disposition 
of said real estate so acquired and bought by us: 

“ach of said five shall hold in the 120 acres (adjoin- 
ing the poor farm) in Douglas Co., Nebraska, being W. 4 of 
S. E. 4 of sec. 29, and the E. of S. W.4 sec. 29, T. 15, R. 
13, the undivided one-fifth. And a like undivided share 
each in the S, E. 4 of sec, 22, T. 15, R. 12, in said Douglas 
Co., 160 acres. And said Louisa, Marinda, and Catherine 
take jointly the following (each of said three the und. 4 of 
S.4N. E. and N.4S.E. and S. W. of S. E. sec. 22, T. 83, 
R. 29, being 200 acres in Green county, Iowa, and lot 2 and 
proceeds of lot 1 in block 25, and lots 5, 6, 7 in block 12, 
Mt. Pleasant, Henry county, Iowa [Catherine having pre- 
viously taken said lot 1 at $700, she to account to Louisa 
and Marinda for % of said sum], and the 20 acres at the 
mouth of Saunders’ Branch, Centre Tp., Henry county, 
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Towa, known as S. mid. part of 8, E. } of S. W. 4, of sec. 
17, and the N. 4.8. E. andS.3N. E. of sec. 31, T. 76, R. 2, 
Muscatine Co., Jowa, making 160 acres in said county (on 
the island); and lot 6, sec. 30 (55 acres) and the W. 4 of 
N. W. of N. W. of section 18 (20 acres), and 8S. W. of 
N. W. and N. W. of 8. W. of section 18 in T. 75, R. 2, 
Louisa county, Jowa, (on island), making 155 acres in said 
Louisa Co.,and which said tracts taken by said three they 
are to hold in equal shares, 

“And said Areta and Mary take jointly the N. W. } of 
sec. 31, Tp. 76, range 2, 160 acres; N. 3S. } of sec. 31, 
Tp. 76, Range 2 (80 acres). 

“In Muscatine Co., Iowa on the island, and the E. # 
of N. 4 of N. W. } of sec. 18, Tp. 75, R. 2, 60 acres in Lou- 
isa county, Iowa (on the island), and W. 3 N. E. } and E.4 
N. W. and 8, W. N. W. } sec. 21, Tp. 74, R. 26, 200 acres 
in Madison Co., Iowa, and N. 4 of W.4 of the S. W.+ of 
sec. 23, Tp. 95, R. 23, 40 acres in Hancock Co., Iowa, and 
the middle fof E. 4 N. E. sec. 2, Tp. 71, range 7, equal to 
26 acres in Henry county, Lowa, and which said tracts so 
taken by said two they are to hold in equal shares, and said 
lands so purchased as aforesaid (for $22,030) are held 
as aforesaid as if distributed under the will or sold to said 
parties respectively according to the foregoing interest; 
but as if their respective interests were dceded to them 
respectively by the executors, and their respective interests 
therein, when held jointly, are to the number and in the 
amounts or proportions hereinbefore specifically set forth 
as if sold and distributed in said manner. 

“ And it is specifically understood and agreed that the 
taxes on all of the foregoing lands for the year 1874 are to 
be paid out of the fund arising for such purpose under the 
will; and also the taxes for the year 1873 on block 3, Com. 
2d addition to Mt. Pleasant, bought by Frances Walton; 
and it is mutually understood and recognized that any de- 
mands paid by deceased in First National Bank, Mt. 
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Pleasant, Iowa, or charged to the estate in said bank since 
his death on account of H. Hover, are settled and any such 
demands are his, said Hover’s, property; and the Fielder 
P. Stetson demands, growing out of Indian tract 120 acres, 
now in Kankakee county, Illinois, formerly in Iroquois 
county, any interest of deceased in said lands or its pro- 
ceeds having passed to H. Ambler, under the will (being 
demands in his hands), growing out of said Jand is so un- 
derstood and agreed as belonging to and fully released 
to said Ambler. 

“ And as to said lands sold by the executors as aforesaid 
to said heirs (five of them) for $22,030, each of the heirs 
releases all interests in said lands except as hereinbefore 
set forth, and fixing the interests as herein agreed upon. 
It being agreed also that, as to each other, no claim or de- 
mand is to be made against the other, or said lands, for 
anything growing out of said lands other than to .be 
held and owned in the proportions herein set forth (the 
same as if sold to them, and the proceeds distributed); 
nor any demand growing out of the title thercto or to any 
of said tracts of land, except this, that if either party, said 
two or said three, any of said five, wish to sell their inter- 
est in said land now held by them jointly in Nebraska, the 
parties in interest therein shall be notified of such fact, and 
have the first right to take at as favorable terms as the 
same will be disposed of and shall have the refusal. 

“And we further agree that whereas the sale of said 
block 3 (sold to Frances) now amounts, with the interest 

‘thereon, to $5,225: 

“ Now, for the purpose of making the parties equal (the 
six children), there shall be first paid in such demands as 
may be selected, and a schedule thereof is hereto attached, 
the amount of unpaid balance of specific legacies under the 
will, including the grandchildren’s legacies, Penelope E. 
Ambler and Harvey and Minnie Beard, and then $819 to 
each of the five, Louisa, Marinda, Catherine, Areta, and 
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Mary, the purchasers of said $22,030 of real estate, so 
making their respective sums equal, so that all the specific 
legacies may be receipted for in full, with what has been 
received by them from the executors, and each of said 
children shall also reccipt for $5,225 to the executors, 
making said sum (of $819) and said $4,406 to each of said 
five, and said sale to Frances equal, and the executors are 
to be allowed such per cent on all of said sales and dis- 
tributions and collections and disbursements as if the sales 
were to others, and collected and moneys disbursed, and 
such allowances as would ordinarily be made in such an 
estate, when collections, sales, and disbursements to said 
extent had been made, to the same extent if lands sold, col- 
lections made, and moneys distributed. 

“And the executors, or either of them, are fully author- 
ized to make any transfer of any of said demands herein- 
before referred to, so as to carry out fully the purport of 
the foregoing, all, singular, with any and all of said par- 
ties referred to, and of any securities accompanying the 
same. But not so in anywise make the estate liable thereon, 
but to be without recourse. Each party, or set of parties, 
where any of them take together, to be in all cases at their 
own risk, and we ratify anything the executors may do in 
accordance with this instrument, and we hereby enter our 
appearance and assent to any order of court or record entry 
that may be desired by any party hereto or representative 
of the estate that may be made in pursuance of and in con- 
formity with the foregoing, or that may be desired to carry 
out any or all of the provisions of the foregoing instrument : 
according to its true meaning and intent. 

“And we hereby agree to and do discharge the executors 
of said estate from any and all liability on account of 
household goods and furniture and library books left by 
deceased. 
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“SAID LIST OF NOTES TAKEN AND BY WHOM. 


“By Louisa, Marinda, Catherine, and for the grand- 
children: 


Three-fifths of Schultz notes, $3,322.50........... $1993 50 
H. Bratton, two notes.....cccccccscocsccecssecenseeees 206 40 
W.. Burts, tWO MOteS,;.iecsscocsseccseas accevacedsnnnn 248 00 
By Whit@reccescceciesvscteeseveseseadtesbacve¥enesenesiee 483 07 
Ay GOAN. ic cecccivekiiess ised deetvasgesceesensesvcessees 609 00 
E. L, Penn, two notes......cccsccssssscasscncccseenes 1659 90 
Millspaugh & another, three notes............-0c006 1159 70 
J; Hsbielimans...c..cscccesssceeeesasescaieeesenseaeccsess 1921 50 
Re Nobles cveictees sveccselesdeswevnseseccsecnoiacessesas 950 00 
MCA ELY icccscccescercssvinssdscinecaasstocaseosnen esas 596 25 
To- balances. .iciececsseccosssseccatessvcsesasesseosctesss 8 20 

$9835 52 

“And coming out of above to grandchildren: 

Balance to Penelope E. Ambler...............ceceee $1608 52 
Balance to Harvey and Minnie Beard.............. 1600 00 


Amount coming to said three sisters to balance 
with the land, the amount received by the oth- 


CTS, BOG oc cevevcanendvesaesedevsee Seccactseevecesecs 2457 00 
“ Balance of specific legacies to said three: 
To Lottisa..........cccecceeeeereeees eueeae svndbsardenes 290 00 
EO: Marinas ceccselesing ovteinseesd soacavesecos veesesaveses 990 00 
To Catherine....1cic0staevenisekssenaisysy stsdocetencacte 2990 00 


$9835 52 
“LIST OF NOTES TAKEN AND BY WHOM. . 
“By Areta and Mary: 


Two-fifths of Shultz notes, $3,322.50........ss000 $1329 00 
Note of Joseph Howe and interest.........sssssee0 2826 10 
Note of B. Kegon and interest.......ccssesceoreeee 252 68 
To R. Noble, less discount........ssessssssesseesseee 1000 00 
To Ba litt G0.s3 cvacicandsain sds nasnss cusasadioouwuawinis ony 20 22 


$5428 00 


G40 NEBRASKA REPORTS. [Vou. 29 


Walton v. Ambler, 


«“ Amount coming to said two sisters: 
To Areta, balance of said specific legacy...........$2400 00 
To Mary, balance of specific legacy................. 390 00 
To balance amounts received by others, $819..... 1638 00 


$5428 00 


To Frances, $740 out of Ketcham note............ $829 75 
To pay out to balance.....ccccccccssssrssscesereeeees 89 75 


$740 00 
To Frances, balance of her specific legacy......... $740 00 

“Property never having passed into the hands of the 
executors. To all of which we hereby bind ourselves 
May 27, 1874, “Louisa P. AMBLER, 

“HH. AMBLER. 
“Tranxces WALTON, 
“Ww. Ff. Watton. 
“ARETA DEPEW. 
“J. F. Derew. 
“Mary Hover. 
“ET. S. Hover. 
“Martnpa McCrary, 
“ CATHERINE BEARD, 
“ James A. BEARD, 
“By H. AMBLER, 
“Their Attorney in Fact thereunto duly authorized. 
“Srare or Iowa, \ss 
“ Henry County. {~" 

“Before me, the undersigned, a notary public in and for 
said county and state, personally appeared Louisa P. Am- 
bler and Henry Ambler, her husband, Frances Walton 
and W. F. Walton, her husband, Areta Depew and J. F. 
Depew, her husband, and Mary Hover and H. S. Hover, 
her husband, who are personally known to me to be the 
identical persons who executed the foregoing instrument 
as grantors, and each and every one of them acknowledged 
the same to be their voluntary act and deed. 


VoL. 29] JANUARY TERM, 1890. 641 


Walton y. Ambler. 


“Witness my hand and notarial seal this 28th day of 
May, 1874. 
“ [SEAL ] ; R. AMBLER, 
“Notary Public. 
“Srate or Towa, , 
“ Henry County. \ss 
“ Before me, the undersigned, a notary public in and for 
said county, personally appeared H. Ambler, attorney in 
fact of Marinda McClary, Catherine Beard, and James A. 
Beard, parties to the foregoing instrument, and the iden- 
tical person (H. Ambler) who signed said instrument for 
said Marinda and Catherine and James A. Beard as attor- 
ney for them, and acknowledged the same to be the volun- 
tary act and deed of said Marinda McClary, Catherine 
Beard, and James A. Beard, by him as their attorney 
thereunto appointed, voluntarily done and executed this 
28th day of May, 1874. | 
“‘ Witness my hand and notarial seal. 
“[SEAL. | R. AMBLER, 
“ Notary Public. 
“Entered on numerical index and recorded April 18, A. 
D. 1888, at 10 o’clock A.M. TT. H. Mreceara, 
“ Register of Deeds.” 


There is also a statement of account of the executors 
showing the plaintiffs at that time to have been entitled to 
$740 additional to the $5,250. On the same day on which 
the agreement was signed and acknowledged the plaintiff 
executed a receipt as follows: 


“EsraTe OF DANIEL PHILLIPS, DECEASED. 

“Received of Henry Ambler and John B. Lash, execu- 
tors under the will of Daniel Phillips, deceased, the sum 
of $740, which, with the amount heretofore received by 
me from the executors ($260), is in full of the specific legacy 
coming to me under the will of the deceased and making 
the amount thereof $1,000 in full, 

41 
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“And also received from said executors $5,225 over and 
above my specific legacy this 27th day of May, 1874. 
“FRANK Warton.” 


And afterwards she executed the following receipt : 


“Received, Mt. Pleasant, Iowa, Jan. 4, 1884, of M. L. 
Andrews, clerk circuit court of Henry county, Iowa, deed 
of executors of estate of Daniel Phillips, deceased, for my 
distributive share, being und. one-sixth of undistributed 
land remaining, being for my share under order of court; 
also check for five and 74%, dollars under said order, be- 
ing my distributive share. FrRaNcEs WALTON.” 


All of the foregoing contracts and arrangements of the 
parties were fully approved by the circuit court of Henry 
county, Iowa, which seems to have been clothed with the 
powers of a probate court, and conveyances made in con- 
formity to the contracts and the estate fully settled, ex- 
cept as to certain bank stock, etc., and the executors dis- 
charged. 

We have thus set out the essential facts showing an 
agreement to divide the estate, except as above stated, and 
that the agreement was carried into effect by conveyances 
duly executed. The plaintiff contends that the note for 
$5,000 for the homestead, executed by her in 1873, has 
never been surrendered to her, and that, therefore, she is 
still indebted to the estate for that sum, and consequently 
as to her there has been no distribution. *The answer is 
that whether the note was surrendered or not it was paid 
in full by the distribution agreed upon May 27, 1874, and 
then carried out, and as it appears to have then been in the 
hands of the executors and then due they could not, had 
they been so disposed, have transferred it to a bona fide 
purchaser. But there is no proof that they attempted, or 
even thought of making such transfer, and it is evident 
that it is satisfied and discharged. There are other claims 
made on behalf of the plaintiff which have no better 
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foundation to rest upon than that in relation to the note, 
that need not be noticed at length. 

The principal ground upon which the plaintiff bases her 
claim for relief is that the will of Daniel Phillips was not 
admitted to probate in Douglas county, Nebraska, until 
September, 1887, and it is claimed on her behalf that no 
title passed to real estate in this state or in fact could pass 
by a conveyance from her until such will was probated. 
Petit v. Black, 13 Neb., 142, is cited to sustain that view. 
In that case it was held that a will was not admissible as 
evidenee of title to real estate until it had been admitted 
to probate. The probate of a will is simply proving the 
instrument purporting to be a will to have been signed 
by the testator in the presence of the requisite number of 
persons, who at his request signed the same as witnesses, 
and that the testator at the time of signing the will was 
of sound mind. If there is no contest and the signature 
and sanity of thé testator are proved, the order admitting 
the will to probate féllows as a matter of course. If 
either of these is contested, the court renders judgment 
according as it may find the weight of testimony to be. 
In the case at bar the will had been admitted to pro- 
bate in Henry county, Iowa, and all parties are claiming 
under the will. Sec. 144 of chap. 23, Compiled Statutes 
provides : 

“All wills which shall have been duly proved and 
allowed in any of the United States, or in any foreign 
country or state, according to the laws of such state or coun- 
try, may be allowed, filed, and recorded in the probate 
court of any county in which the testator shall have real 
and personal estate on which such will may operate, in the 
manner mentioned in the following sections : 

“Sec. 145. When a copy of such will and the probate 
thereof, duly authenticated, shall be produced by the execu- 
tor, or other person interested in such will, to the pro- 
bate court, such court shall appoint a time and place of 
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hearing, and notice shall be given in the same manner as 
in case of an original will presented for probate. 

“Sec. 146. If, on hearing the case, it shall appear to the 
court that the instrument ought to be allowed in this state 
as the last will and testament of the deceased, the copy shall 
be filed and recorded, and the will shall have the same 
force and effect as if it had originally been proved and 
allowed in the same court ; Provided, That all decrees here- 
tofore made in this state allowing wills and admitting the 
same to probate, under the provisions of this and the two 
preceding sectious, without the previous filing of the copy 
of the probate mentioned in section 145 of this chapter 
shall be as legal and valid and shall have the same force 
and effect as if such copy had been duly filed prior to the 
making of such decree and the-allowing of such will.” 

It is unnecessary in this connection to enter into a gen- 
eral discussion of the effect of the probate or want of it of 
a will. In order to show evidence of title in the legatees 
it was necessary that the will be admitted to probate in 
Douglas county, but the want of such probate would not 
preclude the plaintiff from selling or bartering all her in- 
terest in the estate. This she did, and thereby became 
divested of all her right and title in the land in controversy. 
The judgment of the court below is therefore right and is 


AFFIRMED. 
THE other judges concur. 


Granp Lopae A. O. U. W. v. Mary Branp. 
{FILED May 20, 1890.] 
1. Fraternal Insurance: FoRFEITURES: INEBRIETY: WAIVER. 


One B.,a resident of N. City, in 1883 was initiated as a member 
of the order of A. O. U. W., and thereafter paid the dues and 
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assessments made upon him until October 29, 1886. A certifi- 
cate was issued to him asa member of the order, which provided 
that he was “entitled to all the rights and privileges of member- 
ship in the Ancient Order of United Workmen, and to partici- 
pate in the beneficiary fund of the order to the amount of two 
thousand dollars, which sum sball at his death be paid to his 
wife, Mary Brand. This certificate is issued upon the express 
condition that said Joseph Brand shall in every particular, 
while a member of said order, comply with all tho laws, rules, 
and requirements thereof.’? The principal defense was that for 
several years before his death he was addicted to the excessive 
use of intoxicating liquors. Held, Ist, The testimony upon that 
point being conflicting, that the jury would be justified in find- 
ing that he did not use liquor to excess; 2d, That even if the 
finding had been that he was addicted to the excessive use of 
such liquor, still, as no objection was made during his lifetime 
on that or any other ground, and there having been no forfeiture, 
the objection could not be made after his death to defeat the 
obligation of the order. 


2. : EVIDENCE held to sustain the verdict. 
3. : No Error in the instructions. 
4. : FORFEITURE. On the facts stated, Aeld, that B. was ex- 


cused from the payment of dues during his illness, and that 
there was no forfeiture of the certificate. 


Error to the district court for Otoe county. Tried be- 
low before CHAPMAN, J. 


Billingsley & Woodward, and Frank T. Ransom, for 
plaintiff in error, cited: Hellenberg v. District No. 1, 94 
N. Y., 580; Schunck v. Gegenseitiger, etce., 44 Wis., 375; 
Masonic Soc. v. Burkhart, 110 Ind., 192; Van Bibber v. 
Van Bibber, 82 Ky., 350; Supreme Council v. Curd, 111 
IIl., 284; Hogins v. Supreme Council, 18 Pac. Rep. [Cal.], 
125; Hartwell v. Ins. Co., 33 La., 1353 [39 Am. Repts., 
294]; Union Mutual Life Ins. Co. v. Reif, 36 O. St., 596 ; 
Gellatly v. M. B. Soc., 27 Minn., 215. 


Edwin F. Warren, John C. Watson, and Geo. D. Sco- 
field, contra, cited, on the questions of waiver and estoppel : 
German Am. Ins. Co, v. Htherton, 25 Neb., 505; Travel- 
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ers Ins, Co. v. Harvey, 5 S. E. Rep. [Va.], 557; Conti- 
nental Ins. Co. v. Rogers, 119 Ill., 474; Lazensky v. Lodge, 
2 Ry. & Corp. L. J., 314; Bliss, Life Ins., sec. 278; Wood, 
F, Ins., 383-91; Wharton, Agency, 202, 184; Story, 
Agency,140 ; Pomeroy v. Ins., ete., Inst., 9 Colo., 295; In- 
surance Co. v. McCain, 96 U.S., 84; Home Ins. Co. v. Duke, 
84 Ind., 253; Brandup v. Ins. Co.,27 Minn., 393; Atkin 
v. Ins. Co., 53 Wis., 186; Frost v. Ins. Co. 5 Denio [N. 
Y.], 154; American Central Ins. Co. v. MeLanathan, 11 
Kan., 533; Miller v. Ins. Co., 31 Lowa, 216; William v. 
Ins. Co., 50 Id., 561; Bevin v. Ins. Co., 23 Conn., 244; 
Home Mut. Fire Ins. Co. v. Garfield, 60 Ill., 124[8. C., 14 
Am. Rep., 27]; Reaper City Ins. Co. v. Jones, 62 IIl., 458 ; 
Lycoming Ins. Co. v. Barringer, 73 Il., 230; Peoria WL. & 
F. Ins. Co. v. Hall, 12 Mich., 202 ; Short v. Ins. Co., 90 
N.Y., 16 [S. C.,43 Am. Rep., 138]; Bennet v. Ins. Co, 81 
N. Y., 278 [S. C., 37 Am. Rep., 501]; Whited v. Ins. Co., 
76 N. Y., 415 [S. C. 32 Am. Rep. 330]; Buckby v. U. 8. 
Ins. Co., 18 Barb. [N. Y.], 541; Putnam v. Ins. Co., 18 
Blatchf. [U.S.], 368 ; Bliss, Life Ins., 278, and cases cited ; 
Wood, Fire Ins., “ Waiver,” chap. 20; “ Estoppel,” chap. 
21, and cases cited ; Phenix M. Ins. Co. v. Raddin, 7 Sup. 
Ct. Rep., 506; Deitz v. Ins. Co., 8 S, E. Rep. [W. Va.], 
616; North Brit. Ins. Co. v. Steiger, 26 Ill. App., 228; 
Niagara Ins. Co. v, Lee, 11 S. W. Rep. [Tex.], 1024; 
Dwelling House Ins. Co. v. Brodie, 11 8. W. Rep. [Ark.]; 
1016 ; Home Pro, Ins. Co. v. Avery, 5 So. Rep. [Ala.], 143. 


MaxweELt, J. 


This is an action upon a certificate of life insurance is- 
sued by the plaintiff in error as follows: 
“THE Grand Loper oF THE ANCIENT ORDER OF 


“UnitED WORKMEN, MIssouRI. 
“No. 392. $2,000. 


“This certificate, issued by the authority of the Supreme 
Lodge of the Ancient Order of United Workmen, wit- 
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nesseth: That brother Joseph Brand, a master workman 
degree member of Otoe Lodge No. 13, of said order, 
located at Nebraska City, in the state of Nebraska, is en- 
titled to all the rights and privileges of membership in the 
Ancient Order of United Workmen, and to participate in 
the beneficiary fund of the order to the amount of two 
thousand dollars, which sum shall, at his death, be paid to 
his wife, Mary Brand. This certificate is issued upon the 
express condition that said Joseph Brand shall in every 
particular, while a member of said order, comply with all 
the laws, rules, and requirements thereof. 

“In witness whereof, the Grand Lodge of Missouri has 
caused this to be signed by its grand master workman and 
recorder, and the’seal thereof to be attached, this 8th day of 
August, 1883. “H. L. Rogers, 

“Grand Master Workman. 


‘(Grand Lodge of Missouri. Seal of Grand Lodge A. O. U. W. 
United we stand, divided we fall. TInstituted 25th of April, 1876.] 


“Attest: W. C. RicHARDSON, 

“Grand Recorder. 

‘We, the undersigned master workman and recorder of 
Otoe Lodge No. 13, do hereby countersign this certificate 
and attach the seal of this lodye hereto, rendering the same 
valid and in force this 20th day of September, 1883. 

“A. G. OWEN, 
Master Workman. 


“[Seal Otoe Lodge No. 13, A. O. U. W., Nebraska City, Neb. A. 
O. U. W. Inst. Aug. 18, 1883.] 


“Attest: F. Murron, 

“ Recorder.” 

On the trial of the cause the jury returned a verdict in 
favor of the defendant in error for the sum of $2,231.39 
and a motion for a new trial having been overruled, judg- 
ment was entered on the verdict. 

A large number of defen<es are set up in the answer, 
but three of which seem to be relied upon, viz: That Brand 
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was addicted to the excessive use of intoxicating liquors; 
that he was in default in his dues and assessments, and 
that the lodge had suspended him. 

In the preamble to the constitution of the order, which 
is attached to the petition as an exhibit, the objects of the 
organization are stated to be: 

“‘Eschewing all reference to nationality, political opin- 
ions, and denominational distinctions, or reference, but 
believing in the existence of a God, the Creator and pre- 
server of the Universe, and recognizing, as a fundamental 
principle, that usefulness to ourselves and others is a duty 
which should be the constant aim and purpose of the ‘An- 
cient Order of United Workmen? 

“1st. To embrace and give equal protection to all classes 
and kinds of labor, mental and physical; to strive ear- 
nestly to improve the moral, intellectual, and social condi- 
tion of its members; to endeavor, by wholesome precepts, 
fraternal admonitions, and substantial aid, to inspire a due 
appreciation of the stern realities and responsibilities of 
life. 

“2d. To create a fund for the benefit of its members 
during sickness or other disability, and, in case of death, 
to pay a stipulated sum to snch persons as may be desig- 
nated by each member, thus enabling him to guarantee his 
family against want.” 

The testimony tends to show that on the 8th of August, 
1883, Joseph Brand, the husband of the defendant in 
error, then residing at Nebraska City, became a member 
of the order at that place, and that he paid his dues 
np to the 29th of October, 1886, when $1.25 was due 
from him, which sum does not appear to have been paid. 
The reason for this default, as shown by the testimony, will 
be stated presently. The testimony also tends to show 
that Brand was a German and addicted to the use of in- 
toxicating liquors before he emigrated to this country; 
that in 1868 he settled in Nebraska City, and soon after- 
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wards opened a saloon there, which he continued to run 
until the high license law of 1881 took effect, when he 
closed his saloon and thereafter conducted a boarding house 
in that city ; that during this time he was engaged in gar- 
dening to quite an extent, and he seems to have carried 
this business on in connection with the boarding house. 
The testimony also tends to show that while he was in- 
dustrious and energetic, yet, during the entire time that he 
resided at Nebraska City, he was in the habit of using in- 
toxicating liquors. A large number of witnesses testify 
that he used such liquors to excess, while other . witnesses, 
some of them among the most reliable citizens of that 
place, testify that they had seen him almost daily while a 
resident of the city, and never saw him so much under the 
influence of liquor as to stagger. One witness, who had 
exceptional means of knowing his habits, testifies that 
Brand was clownish in his disposition and frequently 
affected drunkenness when perfectly sober. 

The testimony is of such a character as to warrant the 
jury, who no doubt were acquainted with most of the 
witnesses, in finding that Brand was not addicted to the 
excessive use of liquors. But suppose it did show that 
he was in the habit of drinking to excess? The business. 
in which he had formerly been engaged and his habits 
as to drinking must have been known, or at least could 
easily have been ascertained, by the members of the lodge 
when he was initiated asa member. No objection seems to 
have been made at that time as to his habits, nor any time 
afterwards, until less than two months before his death. 
During all those years he paid his dues and was treated as 
a brother in good standing. The testimony is undisputed 
upon this point, and being in good standing, not having, so 
far as appears, forfeited any of his rights, he was entitled: 
to all the provisions for relief which any other member of 
that order in good standing who possessed equal claims 
would have been entitled to. 
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The professed objects of the society are for mutual benefit 
of its members, Among other benefits is that of the pay- 
ment to the widow or other person of a certain sum in case 
of the death of the member. To many persons of limited 
means this would be a great inducement to become a mem- 
‘ber of the order. The assurance that those near and dear 
to him will be placed beyond the reach of immediate want 
by reason of the amount received from the order in case of 
his decease relieves his mind of anxiety on that point. 
Therefore he meets his pecuniary obligations to the lodge 
as demands are made upon him. Those demands may at 
times be difficult to discharge and may require great econ- 
omy or self-denial to effect the purpose, but nevertheless 
the dues and assessments are paid and the order, by thus 
receiving such dues and assessments, is morally as well as 
legally bound to comply with its contract. Here was a 
brother in good standing, so far as appears, to whom no 
objection had been made until during his last sickness, 
Whatever faults he may have had it would seem to have 
been too late to make them prominent then, or urge them 
as an excuse for non-performance of duty. This would 
be so as between strangers, but the obligation is mucli 
stronger when it is that of an order organized for the pro- 
fessed benefit of its members. In other words, facts which 
are well known or might have been known upon due in- 
quiry, and which, had action been taken thereon by the 
order, might have resulted in the suspension or expulsion 
of a member and cancellation of his certificate of life in- 
surance, cannot be ignored until after his death and then 
be urged to defeat the provision made for his widow or 
other beneficiary. 

The proceedings of all bodies of this kind and all deal- 
ings of such orders with their members are to be liberally 
construed in favor of justice. The word “brother” is not 
an empty tinkling sound, full of promise to the ear but 

- without substance or form, but is to be construed in the 
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spirit of fraternal regard and a desire to aid and be aided 
as far as the professed objects of the order can do. The 
relation itself implies that no mere technical defense will 
be set up to defeat a just claim. And in the case at bar 
the defense of the excessive use of liquor is unavailing. 

The testimony tends to show that in October, 1886, 
Brand was taken sick and that his illness continued up to 
the time of his death, which occurred on the night of May 
31, 1887. Up to the time of his illness he seems to have 
paid all his dues, as the financier of the order testifies that 
all dues and assessments were paid up to October 29, 1886, 
when there was a default in paying $1.25. It appears from 
the constitution and by-laws of the order that a default in 
making payments during illness will not work a forfeiture, 
and as this default is clearly shown to have occurred dur- 
ing his last sickness it did not affect his rights in the prem- 
ises. , 

It appears from the by-laws of the order at Nebraska 
City that “Should any member of this lodge, having been 
a member of the order for six months, and a member of 
this lodge three months, be taken sick, and unable to at- 
tend his business, notwithstanding the same may be con- 
ducted by his wife, children, relatives, or employes, he 
shall receive the sum of $5 per week for one year, 
should his sickness continue that length of time. At the 
expiration of that time he shall receive such a sum per 
week as the lodge may determine and the case admit, but 
in no instance shall the benefit be discontinued entirely.” 

It appears that in February, 1887, Brand being quite ill 
the lodge awarded him a certain sum per week, but that as 
objections were made and as he seems to have been in de- 
fault in paying his assessments a committee of the lodge 
waited upon him and effected a settlement by which it was 
agreed that he should receive $32 in lirn of the $5 per 
week, The testimony also shows that in April of that 
year the committee called upon him twice to pay the money 
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but found him too ill to converse on the subject, hence the 
money was not paid. About this time a motion seems to 
have been made in the lodge to suspend him, but as such a 
motion was contrary to the rules the presiding officer re- 
fused to put the motion to a vote; and this action consti- 
tutes the alleged suspension. 

A pretty careful reading of the testimony convinces us 
that the judgment is right and there is no material error in 
the instructions. The judgment is therefore 


AFFIRMED. 
THE other judges concur. 


NELSON WESTOVER ET AL. V. A. J. VANDORAN, 
[FILED May 20, 1890. ] 


1. Replevin: Preaprina: Evipencr. In an action of replevin 
the defendant may in his answer deny generally the allegations 
of the petition and under such answer prove that he is the 
owner of the property in dispute and entitled to the inimediate 
possession thereof. This mode of pleading, however, is not 
compulsory. He may, if he so elect, plead specifically the facts 
constituting his defense, and if he do so the ordinary rules of 
pleading will apply, and if the new matter so pleaded consti- 
tutes an affirmative defense the plaintiff must file a reply 
thereto or such new matter will be taken as true. 


On the pleadings and evidence, held 
that the court erred in directing a verdict for the plaintiff. 


Error to the district court for Platte county. Tried 
below before Post, J. ‘ 


SS&W.A. McAllister, and J. EH. Philpott, for plaint- 


iffs in error. 


Geo. G. Bowman, and J. 8. Armstrong, contra, 
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This is an action of replevin instituted by the defend- 
ant in error against the plaintiff in error to recover the 
possession of a pair of mules. 

The petition is in the ordinary form and the defendants 
below, Westover and Weatherby, filed an amended answer, 
in which, after denying most of the allegations of the peti- 
tion, they say: 

“That on the 17th day of April, 1886, this defendant, 
acting for and on behalf of one John Fisher, sold a large 
amount of personal property to the plaintiff herein for the 
sum of $250, which said sum of $250 said plaintiff then 
and there on the 17th day of April, 1886 promised and 
agreed to pay said Fisher on or before the 24th day of 
April, 1886. 

“ That said plaintiff, to secure the payment to said John 
Fisher of said $250, then and there, on the said 17th 
day of April, 1886, made, executed, and delivered to said 
John Fisher a certain bill of sale of certain personal prop- 
erty, which said bill of sale included, with other property, 
the two mules in controversy in this action. 

“That said plaintiff, to further secure the payment of 
said $250, then and there, on the 17th day of April, 1886, 
made, executed, and delivered to said answering defendant, 
as the agent of said John Fisher, his one certain promis- 
sory note, dated on that day and due on the 24th day of 
April, 1886, for the said sum of $250, with interest from 
date until paid at ten per cent perannum, * * * 

“That said plaintiff has failed, neglected, and refused, 
and still fails, neglects, and refuses to pay said sum of 
$250, or any part thereof, and that no part thereof has 
been collected or paid, and that there is now due on said 
note and bill of sale from said plaintiff to said John 
Fisher the said sum of $250, with interest thereon from 
April 17, 1886, at ten per cent per annum. 
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“That on the second day of July, 1886, acting for and 
on behalf of said John Fisher, and with full authority so 
to do, took possession of said mules under and by virtue 
of said bill of sale, as he lawfully might, said John Fisher 
then and there having the legal title to said mules, under 
and by virtue of said bill of sale, said defendant alleges 
that he had and was holding said mules at the time this 
action was commenced, wholly and exclusively under said 
bill of sale as aforesaid.” 

To this answer Vandoran filed a reply as follows: 

“Plaintiff alleges that prior to the 17th day of April, 
1886, one E. W. Vandoran, a brother of this plaintiff, 
was indebted to said John Fisher in the sum of about 
$250; that on or about the 17th day of April, 1886, an 
agreement was duly made and entered into by and between 
said John Fisher and Nelson Westover, defendants, of the 
one part, and one J. D. Vandoran, father of said E. W. 
and A. J. Vandoran, party of the second part, by the terms 
of which said Fisher and Westover agreed to sell, assign, 
and transfer their said claim against said E. W. Vandoran 
to said J. D, Vandoran, in consideration for which the said 
J. D. Vandoran agreed to assign to said Fisher a portion 
of a judgment, to-wit, the sum of $257 of said judgment 
owned by said J. D. Vandoran against the city of Hast- 
ings, Nebraska; that to secure the performance of said con- 
tract or agreement on the part of the said J. D. Vandoran, 
the said note and mortgage mentioned in defendant West- 
over’s amended answer, were executed, and for no other 
purpose; that pursuant to the terms of said agreement said 
J.D. Vandoran duly executed to said Fisher an assignment 
of that portion of the Hastings judgment agreed upon, to- 
wit, the sum of $257, and tendered the same to the said 
Fisher and demanded from said Fisher an assignment and 
delivery of the said claim against said E. W. Vandoran, 
but the said Fisher and Westover then and there refused 
to so assign and deliver to said J. D. Vandoran the claim 
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against said E. W. Vandoran, and still refuses so to do; 
that said J. D. Vandoran has been ready and willing at 
all times to perform his part of said contract or agreement, 
and that no condition of the same, for which said note and 
bill of sale or mortgage was given as security, has been 
broken.” 

But one witness, viz., Nelson Westover, was called, and 
he testified that he was the agent of John Fisher on the 
17th of April, 1886; that one E. W. Vandoran was in- 
debted to said Fisher for a balance due on a note in the 
sum of $257, secured vy a chattel mortgage ; that this note 
not being paid, he, as the agent of Fisher, took possession 
of the mortgaged property, whereupon A. J. Vandoran 
gave the note in question, secured by a chattel mortgage 
on the mules in controversy. The note is as follows: 
“$950. Axsion, Nespraska, April 17, 1886. 

April 24, 1886, after date, I promise to pay to John 
Fisher, or order, $250, with interest at the rate of 10 per 
cent per annum from date, value received, hereby waiving 
and releasing any and all rights under and by virtue of all 
laws of the state of Illinois exempting real or personal 
property from execution, writ of attachment, and sale for 
the payment of debts. 

“No. Due . A. J. VaNnporan.” 

On the back of this note is the following: 

‘“‘This note is given on condition that it is only payable 
upon the event that the one certain promissory note given 
by E. W. Vandoran to N. Westover in sum of $556.50, 
dated April 12, 1885, assigned to John Fisher, is not set- 
tled in full on or before April 24, 1886.” 

The witness testifies that no portion of the debt has 
been paid. 

The court instructed the jury to bring in a verdict for 
Vandoran. The jury therenpon returned a verdict as di- 
rected, and a motion for a new trial having been overruled, 
judgment was entered on the verdict, 
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The attorneys for the plaintiff in error were permitted 
to open and close the case, and the court seems to have 
assumed that under the pleadings the cause of action in 
favor of Vandoran was admitted. This assumption, 
however, is erroneous. A defendant in an action of re- 
plevin may answer by a general denial, and under such 
answer prove that he is entitled to the possession and is the 
owner of the property. This mode of pleading, however, 
is not compulsory. He may, if he so elect, plead the spe- 
cific facts constituting his defense, in which case the ordi- 
nary rules of pleading will apply, and if new matter is 
pleaded in the answer reyuiring a reply,such reply must 
be filed or the new matter will, for the purposes of the trial, 
be taken as true. 

No proof was offered in support of the reply in this 
case, and the material facts in the petition on which Van- 
doran claims the right to recover being denied, the court 
erred in directing a verdict for the defendant in error. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


THE other judges concur. 


M. E. Sarr ET aL, APPELLANTS, V. FRANK SHAF- 
FER ET AL., APPELLEES, 


[FILED May 20, 1890.] 


1. Parties: Derecr: Practice. When it appears that all the 
parties necessary to a proper and complete determination of an 
equity cause were not before the district court, the supreme court 
may remand the cause for the purpose of having such parties 
brought in. 
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2, Equitable Relief. Held, That the facts stated at length in the 
opinion are sufficient to entitle the plaintiff to equitable relief. 


APPEAL from the district court for Harlan county. 
Heard below before GASLIN, J. 


C. C. Flansburg, for appellants. 
Morning & Keester, for appellees Hamlin and Shaffer. 


J. G. Thompson, and F. B. Beall, for intervenors Ken- 
nard e¢ al, 


Norvat, J. 


This suit was brought by the appellant and is in the 
nature of a creditor’s bill. The petition alleges : 

“That the plaintiff recovered a judgment in the county 
court of Harlan county against Frank Shaffer for $146 
debt and $5.60 costs, which judgment remains in full force 
and is unsatisfied; that ou the 26th day of November, 
1888, a transcript of said judgment was filed in the office of 
the clerk of the district court of said county and on the 5th 
day of December, 1888, an execution was issued upon said 
judgment, which execution was returned wholly unsatisfied 
on the 12th day of the same month; that the defendant. 
Frank Shaffer is entirely insolvent, and has no property 
whatever liable to execution to satisfy said judgment ; that 
on the 14th day of November, 1888, the defendant Frank 
Shaffer, being the owner thereof, conveyed the following: 
described premises, to-wit: The southwest quarter and the 
south half of the southeast quarter, and lots five (5) and 
six (6), in section eleven (11), and the north half of sec- 
tion fourteen (14), and the east half of the southwest 
quarter and the southeast quarter of section fourteen (14), 
and the west half of the northeast quarter and the east 
half of the northwest quarter of section twenty-three (23),. 
all in township one (1) north, of range seventeen (17) west, 

42 
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in Harlan county, Nebraska, and sixty-two (62) feet off 
the south ends of lots twenty-two (22), twenty-three (23), 
and twenty-four (24), and fifteen (15) feet off the west side 
of the north sixty-seven (67) feet of lot twenty-two (22), 
all in block twelve (12) in the original town (now city) of 
Alma, Nebraska, to J. E. Hamlin and C. L. Shaffer, his 
co-defendants, without any consideration, and for the pur- 
pose of hindering and defrauding the plaintiff and other 
creditors of said Frank Shaffer, as defendants C. L. Shaf- 
fer and J. E. Hamlin then well knew; that the expressed 
consideration of said deed was the sum of about sixteen 
thousand ($16,000) dollars. That the grantees agreed in 
said deed, and did assume and agree, to pay ‘off the incum- 
brance of record against the said property, and that the 
incumbrance of record as appears therefrom was the sum 
of about $23,000; that about the sum of $3,500 of the 
incumbrance on the land in town 1, range 17, was on the 
day of June, 1888, released by taking new notes and 
securing these new notes by a mortgage on the separate 
property of the wife of Frank Shaffer; that in assuming 
and agreeing to pay off the incumbrances of record the 
said grantees assumed this $3,500 as an incumbrance on 
the land and afterwards as an incumbrance on the town 
property, and plaintiff is entitled to reach the same in the 
hands of said grantees, and have it applied to the payment 
of his claim.” 

The prayer of the petition is that the deed of conveyance 
from Frank Shaffer to his co-defendants, J. E. Hamlin 
and C. L. Shaffer, be declared null and void, and that said 
premises may be sold to satisfy plaintiff’s judgment; that 
said grantees may be held as trustees for the plaintiff and 
other creditors of said Frank Shaffer, to the extent of 
$3,500, the amount he has twice assumed and agreed to 
pay off, and for such further and different relief as equity 
may require. 

The answer of the defendants was a general denial. Af- 
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terwards, and before the trial, Donald Bros. & Co., and 
several other judgment creditors of Frank Shaffer, were 
permitted to intervene and filed cross-petitions, each cred- 
itor setting up his judgment and asking that the land de- 
scribed in plaintiff’s petition be sold to satisfy the same. 
The court found the issues against the plaintiff and the 
intervening defendants. 

It is admitted that the property described in the petition 
was conveyed by Frank Shaffer and his wife on the 14th 
day of November, 1888, to J. E. Hamlin and C. L. 
Shaffer, and that at the time Frank Shaffer was insolvent. 
Tt is likewise admitted that the plaintiff recovered a judg- 
ment for the amount stated in the petition, and that an ex- 
ecution was issued thereon and returned unsatisfied. The 
property, when conveyed by Shaffer and wife, was werth 
about $23,000, and at that time there appeared of 
record incumbrances amounting to about $22,000. The 
defendants J. E. Hamlin and C. L. Shaffer paid for the 
property $850 im cash, and agreed to pay off all of said 
liens. So far as the testimony discloses the property was 
purchased in good faith, and the cash payment was made. 
It is claimed that some $3,500 of the liens appearing of 
record, which the purchasers agreed to discharge, had al- 
ready been paid off by the giving of other notes secured 
by mortgage, but had not been released of record. The 
creditors seek to reach this money in the hands of the pur- 
chasers, and have it applied to the payment of their judg- 
ments, 

It appears from the testimony that on the 27th day of 
December, 1887, Frank Shaffer secured various creditors 
by giving his notes aggregating $8,796.25 and secured the 
same by mortgage on the real estate described in the peti- 
tion as being in sections 11, 14, and 23, and also upon block 
11 in Simms’ addition to the city of Alma. For conven- 
ience, the notes and mortgage were made to one John 
Dawson, who indorsed them to the various creditors. 
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Among the notes secured by the mortgage were three notes 
aggregating $2,550.53 which were indorsed to Turner-Fraz- 
ier Mercantile Co., also three notes of $322 each which 
were indorsed to McKinney, Hundly & Walker. On the 
14th day of June, 1888, W. K. James, an attorney repre- 
senting said Turner-Frazier Mercantile Co. and McKin- 
ney, H. & W., took new notes amounting to $3,500, signed 
by Frank Shaffer and Jennie, his wife, secured by a mort- 
gage on the real estate described in the petition as being in 
block 12 of the city of Alma, which mortgage was placed 
on record. At the same time Jennie Shaffer, to further 
secure the payment of said notes, gave a mortgage on four 
hundred acres of land, her separate property. The six 
notes held by Turner-Frazier Mercantile Co. and Mc- 
Kinney, Hundley & Walker were assigned by them to 
Jennie Shaffer, to secure her against the payment of the 
said notes she had signed with her husband, and which she 
had secured by mortgage on her own real estate. These 
notes she still holds and were produced on the trial. J. E. 
Hanlin and C. L. Shaffer assumed the full amount of the 
mortgage for$8,796.25, as well as the mortgage for $3,500, 
as each appeared of record unpaid. It is apparent that 
the sum of $3,500 was assumed twice, and that, so far as 
the creditors of Frank Shaffer are concerned, the payment 
by the purchasers of the mortgage held by Turner-Fra- 
zier Mercantile’ Co. and McKinney, Hundley & Walker 
would be a payment of the six notes held by Mrs. Shaffer. 
The creditors, upon the facts disclosed by thie record before 
us, if Mrs. Shaffer were a party to the suit, would be enti- 
tled to relief. 

The grantees of Frank Shaffer, having assumed all liens 
appearing of record, might be called upon by Mrs. Shaffer 
to pay the six notes held by her, and in such a suit they 
could not dispute the validity of her lien. (Skinner v. Rey- 
nick, 10 Neb., 323; Bond v. Dolby, 17 Id., 491; Freeman 
v. Auld, 44 N. Y., 50; Miller ». Thompson, 34 Mich., 10; 
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Green v. Houston, 22 Kan., 35.) These creditors, however, 
are not prevented from showing the nature of her claim. 
To grant the plaintiff and the intervenors the relief de- 
manded without having Mrs. Shaffer before the court so 
as to be bound by the decree, would be inequitable. She 
should have been made a party to the suit so that the de- 
cree could also provide that the payment of the mortgage 
held by Turner-Frazier Mercantile Co. and McKinney, 
Hundly & Walker would be a cancellation of the notes 
held Mrs. Shaffer. 

The decree of the lower court is reversed and the cause 
remanded for further proceedings, with permission to the 
creditors to make Jennie Shaffer a party defendant. 


JUDGMENT ACCORDINGLY. 


THE other judges concur, 


D. M. Osporn ET AL. V. SAMUEL GEHR ET AL. 
[FILED May 20, 1890.} 


1, Judgment: EeurrasLe Revier. A courtof equity will not 
set aside a judgment at Jaw, regular on its face, when it is not 
shown that the judgment was rendered where no cause of action 
existed. 


2, 


: LacHEs. On the 6th day of September, 1875, D. 
M. O. & Co. recovered a judgment against G. & B. in the county 
court of Stauton county. On July 7, 1886, G. & B. commenced 
this action to cancel the judgment, on the ground that it was 
obtained throngh fraud. Held, That G. & B. by laches had 
lost their right to equitable relief. 


Error to the district court for Stanton county. Tried 
below before Powrrs, J. 


C. C. McNish, and H. C. Brome, for plaintiffs in error. 
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Norvat, J. 


On the 6th day of September, 1875, the county judge of 
Stanton county rendered a judgment in favor of the plaint- 
iffs in error, and against the defendants in error for the 
sum of $120.60 debt and $6.70 costs, the record showing 
that the defendants had appeared and confessed judgment 
for the amount. +A transcript of the judgment was filed 
in the office of the clerk of the district court of Stanton 
county August 30, 1878. This judgment having become 
dormant, D. M. Osborn & Co. on the 15th day of June, 
1882, filed a motion, supported by affidavit, for a revivor. 
The defendants in error, Gehr and Bohman, appeared and 
filed an answer in the proceedings to revive, alleging 
therein the same facts stated in the petition in this case. 
To this answer to the motion to revive D. M. Osborn & 
Co. interposed a general demurrer, which on the 26th day 
of September, 1882, was sustained by the district court, 
and said judgment of the county court transcripted to the 
district court was revived. No procecdings were taken to 
reverse the order of revivor. On the 7th day of July, 
1886, the defendants in error commenced this suit to cancel 
the judgment rendered by the county court, alleging in the 
petition that they never appeared before said county court 
at any time and waived the issuing of summons and 
entered their appearance in, or confessed judgment in said 
cause of D. M. Osborn & Co. against Samuel Gebr and 
William L. Bowman. The petition further alleges: “That 
they never knew that said judgment had been rendered in 
favor of D. M. Osborn & Co. against your plaintiffs 
until more than a year had elapsed from the date said judg- 
ment purports to have been rendered. Plaintiffs further 
aver that they had on said 6th day of September, 1875, 
and still have, a good defense to any cause of action said 
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D. M. Osborn & Co. may claim to have against these 
plaintiffs, and that by reason of there having been no sum- 
mons issued in said cause, and these plaintiffs being en- 
tirely ignorant of the time set for said hearing, they were 
debarred from making any defense to said cause of action.” 
There are other allegations of the petition to which it is 
unnecessary to refer. 

D. M. Osborn & Co. answered, admitting the judg- 
ment, and denying all other averments of the petition. The 
answer also sets up as a bar to the action the revivor pro- 
ceedings. The reply admits the allegations of the answer 
as to the revivor proceedings. The district court decreed 
the cancellation of the judgment. 

The petition and the proofs in the case show that the 
defendants in error were guilty of great laches in assert- 
ing their right to have the judgment canceled. The testi- 
mony conclusively establishes that they were advised of 
the judgment in November, 1876, and nearly nine years 
before the bringing of this suit. The testimony does not 
even disclose that any o' jection was made to the validity 
of the judgment for more than five years after the defend- 
ants in error claim to have learned of its existence. They 
were advised by the filing of the transcript in the district 
court in 1878, and the proceedings to revive in 1882, that 
the plaintiffs in error asserted the validity of the judg- 
ment. No excuse is offered for the unreasonable delay in 
bringing this suit. Courts of equity refuse to enforce old 
and unasserted claims. Besides, the actions for relief upon 
the ground of fraud must be brought within four years 
after its discovery. 

It does not appear from either the allegations of the 
petition or the proofs that the defendants in error have a 
defense to the cause of action if the judgment should be 
set aside. The petition states that they have a defense to 
the action. This is merely a conclusion. The facts consti- 
tuting the defense should have been pleaded. It appears 
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from the testimony that the judgment was rendered upon 
a promissory note given by the defendants in error for 
machinery purchased of D. M. Osborn & Co. Before 
judgment there had been a payment made on the notes. 

Samuel Gehr testifies in answer to questions as follows: 

Q. You may state whether you had any defense against 
any claims D. M. Osborn & Co. may have had against 
you at the time, and state what it was. 

A. I don’t know how to answer that question. 

Q. You may state whether you were indebted to D. M. 
Osborn & Co. at that time for anything. 

A. Yes, sir, I was. 

Q. You may state what it was. 

A. It was for a machine that we purchased. 

This is the entire testimony in the record relating to the 
defense to the cause of action upon which the judgment 
was rendered. This testimony, instead of establishing a 
defense, shows the entire lack of one. This is decisive of 
the case. (C. B. & Q. BR. Co. v. Manning, 23 Neb., 552; 
Taggart eal. v. Wood, 20 Ia., 236.) 

It follows that the decree of the district court must be 
reversed aud the cause dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 


Esrerty Harvesting Macuine Co. v. Aaron B. 
VEEDER. 


[FILED May 20, 1890.} 
' 
1. Contract: ConsTRUCTION: EVIDENCE. The provisions of the 


contract, set out in the opinion, construed, aud the testimony in 
the case held to sustain the verdict of the jury. 
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: Instructions. Held, No reversib'e 
error in the instructions given by the court to the jury, or in 
the rulings of the court on the admission of testimony. 


Error to the district court for Hall county. Tried 
below before Harrison, J. 


Thummel & Platt, for plaintiff in error, cited on the 
pomt that a custom could not be proved unless pleaded, 
nor shown to modify an express contract: Lawson, Usages 
and Customs, p. 413; Blackett v. Assur. Co., 2 Cromp. & 
J. [Eng.], 244; Brown v. Foster, 13 Mass., 136; Dixon v. 
Dunham, 14 IIl., 324; Partridge v. Ins. Co., 15 Wall. 
[U. S.], 573; Lucke v. Yoakum, 25 Neb., 427. 


O. A, Abbott, contra. 


Norval, J. 


The petition contains two counts. The first is upon a 
special contract to recover the sum of $1,200 for eight 
harvesting machines, and the other is for a balance claimed 
to be due on a promissory note given by the defendant to 
the plaintiff. The answer denies a breach of the contract 
and pleads payment of the note. The defendant was the 
agent of the plaintiff for the seasons of 1885 and 1886, for 
the sale of its machinery at St. Paul, Nebraska. The con- 
troversy stated in the first cause of action grows out of the 
business for the year 1886. On the 14th day of December, 
1885, the parties entered into a written agreement whereby 
the defendant agreed to act as agent of the plaintiff until 
October 1, 1886, and to pay all freight from the factory on 
all machines, twines, and extras shipped him. He was to 
receive certain commissions on machines sold. Other terms 
of the contract will be referred to hereafter. Among other 
goods on hand when the contract was entered into, the de- 
fendant had fifteen twine binding harvesters. Of these, 
- seven were afterwards sold by the defendant and settlement 
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therefor duly made with the plaintiff. The eight machines 
remaining unsold at the close of the season of 1886 the 
plaintiff claims that the defendant should pay for. It 
bases its right to sue for the machines not sold upon the 
following stipulations of the contract: 

“DELIVERY, 

“ 5th. To take any part or parcel off a machine to sup- 
ply customers with repairs is strictly forbidden, and any 
machine thus robbed shall be settled for the same as if sold. 

“RETURNS. 


“3d. The said agent agrees that if any machine, twine, 
or extras remain unsold at or near the close of this season’s 
sales, if either are ordered away, he will promptly deliver 
same in good order at his railroad depot, free from all 
freight and charges. 

“4th. And the said agent is to keep the parties of the 
first part harmless from all charges for storage, reshipping, 
cartage, and to hold all unsold machines and parts of ma- 
chines on hand, for such time after the expiration of’ his 
contract (not to exceed one year) as may be desired by said 
parties of the first part. 

“ FINALE. 


“3d. The undersigned agent hereby also accepts the 
twine binding harvesters, and mowers, now on hand from 
last season, numbered as follows: (here numbers are given) 
under the terms of this contract, same to be settled for at 
the time of settlement for 1886, if requested by party of 
the first part.” 

When the settlement for the year 1886 was made, the 
seven machines that had been sold by the agent were set- 
tled for, and the defendant contends that no request was 
then made that he should pay for the eight unsold. Under 
the provisions of “ Finale, 3d,” the plaintiff’s right to de- 
mand pay for those on hand expired when the settlement 
for the year 1886 was had. The defendant was not to pay 
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for them unless requested by the plaintiff at that time to 
do so. Again, the plaintiff claims that he demanded of - 
the defendant, months after the settlement, that he deliver 
a part of these unsold machines for the plaintiff at the 
railroad depot in St. Paul. This is entirely inconsistent 
with the claim now made that the plaintiff is entitled to 
recover under the last above quoted clause of the contract. 
Besides, the plaintiff in its petition grounds its first cause 
of action solely upon the other three clauses of the agree- 
ment. 

Tt is insisted that the defendant, in violation of the con- 
ditions contained in “ Delivery, 5th,” removed parts of five 
of the machines on hand and sold the parts to the farmers 
for repairs. This charge, if true, would certainly entitle 
the plaintiff to recover for the ones thus robbed. One of 
the five from which it is claimed that parts are missing is 
an old 1881 machine that was turned over to the defend- 
ant by Mr. Hurford in 1885, when the latter ceased to act 
as agent for the plaintiff at St. Paul. A large portion of 
this machine was gone when received by the defendant and 
the plaintiff agreed to supply free the missing parts. 
Some repairs were sent to the defendant for that purpose, 
but not enough, and it was finally thought best not to re- 
pair it, and the repairs sent for that purpose were charged 
to the defendant, by him sold to his customers, and after- 
wards he settled with the plaintiff therefor. Under date 
of March 7, 1885, Mr. W. G. Leffingwell, the general 
agent of the plaintiff, addressed a letter to the defendant in 
regard to this machine, in which he says: “ We will put 
that machine that you have there, that was shipped to Mr. 
Hurford, in good working order, and allow you to use 
your own judgment in making prices on it, but we wish-it 
sold this year.” It was never put in order, and now the 
defendant is asked to pay $150 for this fragment of a ma- 
chine. The plaintiff’s witnesses admit that when this 
machine was turned over to the defendant it had been 
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robbed of a great many pieces. The testimony of C. D. 
Hibbard and J. H. Hauners is to the effect that in August 
1887, nearly a year after the expiration of the defendant’s 
agency, they made an examination of the machines and 
found three perfect ones, and four with missing parts, be- 
sides the old machine. These witnesses name nine articles 
missing from the four harvesters, ranging in price from 
fifteen cents to $2.50. 

J. H. Hanners further testifies that he was in the employ 
of the plaintiff in 1886, in setting up and starting ma- 
chines ; that he was sent for that purpose to assist the de- 
fendant that year, and while assisting the defendant he 
took a needle off of the old machine and put it on an old 
harvester for a man in the country. 

A. B. Carl testifies that in 1885 or 1886, while in the 
employ of the plaintiff, he assisted the defendant in taking 
a cutting platform and a “trip dog” off of the old machine. 

A. B. Veeder, the defendant, testifies, in substance, that 
he never took any article from or robbed any of the eight 
machines in controversy; that he never directed either of 
the witnesses Carl and Hauners to remove any article from 
any of these machines; that he had never been requested to 
deliver the eight harvesters to the plaintiff, but that in 
August, 1887, he was asked to pay for five and deliver at 
the railroad depot for plaintiff three. The defendant 
further states that since the commencement of this action 
he has carefully examined the seven new machines and 
found that there was one wooden roller broken and lost 
out of the end of one of the platforms, and that was the 
only thing that was absent from the seven, and that that 
was probably lost in shipping; that when he settled with 
Mr. Hibbard, the agent of the plaintiff, in the fall of 1886, 
Mr. Hibbard examined the machines that were then on 
hand and the only one that there was any dispute about at 
that time was the old one. The testimony of J. L. Bryan, 
T. J. Hurford, and J. E. Baldwin, corroborates the defend- 
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ant to the effect that the machines had not been robbed. 
They each testify to having examined the seven new ma- 
chines since the bringing of this action, and that with the 
exception of the broken roller testified to by the defendant 
nothing else was missing. 

The burden was upon the plaintiff to establish that the 
defendant had violated the terms of the contract by rob- 
bing the machines as charged. The defendant and his 
witnesses appear to be intelligent and truthful, and the tes- 
timony of each was given in a manner calculated to im- 
press one with its teliability. The testimony will not 
justify us in saying that the finding of the jury upon this 
disputed point of the case is clearly wrong. 

Nearly a year after the expiration of the agency the 
plaintiff requested the delivery of three of the machines 
at the railroad depot in St. Paul, coupled with a demand 
that the defendant should also pay for the five claimed by 
the plaintiff to have been robbed of some of their parts. 
To have delivered the three machines under the circum- 
stances doubtless would have been construcd as an admis- 
sion by the defendant of the validity of the plaintiff’s 
claim for compensation for the other five. The defendant 
was therefore justified in refusing to comply with the 
plaintiff ’s request. 

Tt cannot be claimed that in either of the quoted pro- 
visions of the contract it is stated that the defendant should 
pay for such machines as he shall refuse to deliver for the 
plaintiff at the railroad station. The agreement expressly 
stipulates that where the defendant shall rob a machine, he 
shall pay for such machine as if sold. The providing for 
compensation in that case, and the failure to stipulate for it 
in the other, is quite significant. The most that can be 
claimed, upon a fair interpretation of the language of the 
agreement, is that the defendant would be liable for any 
damages the plaintiff may have sustained by his failure to 
deliver at the railroad depot in St. Paul the unsold ma- 
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chines. It is evident that a recovery cannot be had for 
their value. 

The plaintiff insists that there is a balance of about $70 
due it on the promissory note set up in its second cause of 
action. The defendant claims the right to set off against 
the note the amount paid by him as freight on the unsold 
machines, That the amount thus paid by the defendant 
equaled the balance of the note is not questioned, but the 
right to offset the amount is denied by the plaintiff. The 
agency contract made it the duty of the defendant in the 
first instance to pay the freight charges from the factory. 
It is established by the evidence that the amount paid for 
freight on a machine was allowed to be added to the selling 
price fixed in the contract, and when a machine was shipped 
to another agent at the plaintiff’s request, the freight charges 
followed the machine and were repaid to the defendant. 
The money paid by the defendant for transportation was 
advanced for the plaintiff, and when the agency terminated 
he was entitled to be reimbursed for the freight paid on the 
machines then on hand. Counsel for plaintiff ask, if the 
defendant claimed that the plaintiff was indebted to him, 
why was the note given? The note was taken at the time 
the contract of agency was entered into in payment for 
repairs, and at that time the defendant had no right to 
demand a repayment of the amount paid for freight. It 
was only when his agency terminated that he was entitled 
to demand a repayment of the money. ' 

The remaining assignments of error are based upon the 
rulings of the court on the taking of the testimony, and to 
the giving of two instructions. The defendant, over the 
plaintiff’s objection and exception, testified that one of the 
machines sued for, No. 570, when he received it, “was 
old parts of machines, I can’t say but there might have 
been one-half of the machine there, just odds and ends of an 
old machine of 1881.” It was entirely competent for the 
defendant to prove the condition of any of the machines 
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when received. He was not responsible for the parts that 
were missing when they came into his possession. The 
defendant also proved that in conducting the business of the 
agency the plaintiff recognized his right to be repaid the 
amount advanced for freight. This was pertinent and 
proper. It showed what interpretation the parties had 
previously placed upon their contract, and which construc- 
tion was not in the least repugnant to the terms of the 
agreement. — 

On the cross-examination of C. D. Hibbard, a witness 
for the plaintiff, he was asked this question: “You may 
now state whether or not under contracts of this kind there 
is a custom between the company and the agents whereby 
it recognizes the agent’s right to the freight which they pay 
on these machines.” This was objected to, as incompetent 
and immaterial. The objection was overruled and an ex- 
ception taken. The witness answered, “I don’t know 
whether I could state at that time whether there was or not, 
as Mr. Leffingwell was the man that had all the transfer- 
ring of these machines in charge. For the present time I 
can state.” The witness did not state what the custom was, 
and the answer was therefore not injurious to the plaintiff. 

The defendant testified, over an objection, what price he 
sold the machines at. The machines sold were not in 
issue in the case, and while it was immaterial what price 
they brought, we do not see how this testimony could in 
the least have had any influence upon the jury. Testimony 
was introduced showing the value of the parts claimed to 
have been taken from the machines, from which it appears 
that some were of but little value. In view of this testi- 
mony, the court instructed the jury that “if you find from 
a preponderance of the evidence the defendant took any 
part or parcel off any machine to supply customers with 
repairs, or ‘robbed’ any of said machines, it makes no 
difference what was tl, value of the part or parts taken, 
but as to any machine or machines so robbed, if any, you 
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will find for the plaintiff’ The error, if any, committed 
in permitting testimony to be given as to the value of the 
parts claimed to be missing was cured by the giving of the 
above instruction. 

By the second instruction, given on the request of the 
defendant, the jury were told that the machines must have 
been robbed prior to October 1, 1886, to authorize a re- 
covery therefor. The entire testimony establishes that if 
any parts were gone, they were taken prior to the above 
date, therefore no injury could have resulted from the giv- 
ing of this instruction. 

The other instruction complained of was to the effect that 
after October 1, 1886, the defendant’s liability to the plaint- 
iff was that of a warehouseman, and as the plaintiff 
claimed no neglect or default in caring for the machines 
after that date, no verdict could be found against the de- 
fendant for any neglect or default as a warehouseman. 
The contract required the defendants to store the machines 
for one year after the termination of the agency, and as 
there was no evidence of any breach of the agreement in 
that regard, it was proper to so inform the jury. 

The judgment of the district court is 


AFFIRMED. 
THE other judges concur, 


GrorcE A. BIRDSALL, APPELLANT, Vv. ANDREW J. 
CROPSEY ET AL., APPELLEES, 


(Fivep Fesrvary 4, 1890.] 


1. Vendor’s Lien. A vendor of real estate has an equitable lien 
upon the lands for the unpaid purchase money as between him 
and the vendee, and those claiming under the vendee with no- 
tice, in all cases where the vendor has contracted to convey, but 
bas made no conveyance. 
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2. : NOTICE OF ADVERSE Equity. Ifa vendee makes payment 
of any part of the consideration after receiving notice of an ad- 
verse equity, to that extent he is not a bona fide purchaser. 

3. Upon the facts set out at length in the opinion, held, that 


the appellant is entitled to a vendor’s lien. 


APPEAL from the district court for Lancaster county. 
Heard below before CHAPMAN, J. . 


J. R. Webster, and E. P. Holmes, for appellant, cited: 
Campbell v. Nesbitt, 7 Neb., 303; DeNayer v. Bank, 8 Id., 
108; Rhea v. Reynolds, 12 Id., 183; Whitehorn v. Oranz, 
20 Id., 398; Richardson v, Hardwick, 106 U.S., 254; 
Quick v. Wheeler, 78 N. Y., 303; C., etc., R. Co. v. Dane, 
43 Id., 242; Gregory v. Cameron, 7 Neb., 419; D., etc., 
Tpk. Co. v. MeCoy, 13 O. St., 91; Smith v. Reynolds, 3 
McCrary [U.S8.], 157; Dorsey v. Hull, 7 Neb., 465; Earle 
v. Burch, 21 Neb., 707; Veith v. Medurtry, 26 Id., 341; 
Lane v. Starkey, 15 Neb., 289. 


Charles O. Whedon, for appellees Briscoe and Van 
Duyn, cited: Campbell v. Nesbitt, 7 Neb., 303. 


J. A. Marshall, for appellee Hawley. 


Norval, J. 


This is an action to foreclose a vendor’s equity for pur- 
chase money of real estate sold by Hannah E. Birdsall to 
the defendant Andrew J. Cropsey. Plaiutiff is vendor’s 
assignee of the right to deferred payment. William C. 
Hawley and Mary S. Hawley made conveyance of the 
premises to Cropsey; Briscoe and Van Duyn are grantees 
of Cropsey, holding the fee to the premises. The district 
court dismissed the plaintiff’s bill and he appeals. 

It appears by the pleadings and evidence that on the 31st 
day of December, 1886, the defendants Hawley made two 
written contracts for the sale of the lands in question to 

43 
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Andrew J. Cropsey, Emma R. Cropsey, and Hannah E. 
Birdsall; one for the west half (}) of the southeast quar- 
ter (4) of section sixteen (16), in township ten (10) north, 
‘of range seven (7) east, and the other for the east half (3) 
of the same quarter (4) section. These contracts to convey 
were conditioned that the vendees, in addition to $150 paid 
down, should pay $150 by June 1, 1887, $3,849.99 by 
January 1, 1888, $3,849.99 by January 1, 1889, $3,849.99 
by January 1, 1890, and assume certain mortgages then 
against the land. The contracts also provided for a for- 
feiture in case of default, on thirty days’ written notice. 
‘The contracts were duly acknowledged, and were filed for 
record January 3, 1887. On the 1st day of January, 1887, 
the Cropseys and Hannah E. Birdsall entered into a writ- 
ten agreement with each other “that if either failed to 
make his or her share of the future payments on the con- 
tracts with the Hawleys for thirty days, the other or 
- either of them may make the payments, and the one mak- 
ing the same shall take a deed for the premises, the others 
relinquishing all claims to them.” This contract was ac- 
knowledged, and December 24, 1887, it was duly recorded. 
On the 2d day of June, 1887, Hannah E. Birdsall made 
a contract of sale of her one-third interest of all of said 
lands, excepting ten acres in the southwest corner, to the 
defendant A. J. Cropsey, and agreed to convey the same 
by warranty deed, subject to certain mortgage incumbrances, 
in consideration that A. J. Cropsey pay $1,000 in hand, 
assume and pay the deferred payments to the Hawleys, and 
pay Mrs. Birdsall $2,000 in payments, $161.21 then de- 
ducted as BirdsalPs portion of the payments then falling 
due on the Hawley contracts, $500 due October 2, 1887, 
$332.79 due January 1, 1888, and $1,000 due June 2, 1888, 
with interest at eight per cent from June 2, 1887, This 
contract was acknowledged, and was duly recorded December 
24,1887. Cropsey paid Birdsall the $1,000 cash payment, 
but made no other payments under the contract. On the. 
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2d day of January, 1888, the Hawleys served a written 
notice on Edward H. Birdsall, the husband and agent of 
Hannah E., and also on both the Cropseys, to comply with 
the contracts or they would be canceled. At the time of 
the service of this written notice Mr. Hawley was in- 
formed by the agent of Hannah E. Birdsall “ that they had 
sold their interest in the contracts to Mr. Cropsey and 
hadn’t anything to do with it.” 

It also appears that the Cropseys and Birdsalls were un- 
able to make the payment that fell due January 1, 1888, 
so it was agreed between Hannah E. Birdsall and A. J. 
Cropsey on the 28th day of January, 1888, that the Haw- 
leys should convey the lands to the Cropseys; that they 
should then couvey the same, excepting ten acres, to the 
defendants Briscoe and Van Duyn; that Briscoe and Van 
Duyn should pay to the Hawleys the balance due them on 
the contracts; that as a part of the purchase price Briscoe 
and Van Duyn were to convey to the Cropseys certain 
lands in Adams county; that upon this land Cropsey 
agreed to give Mrs. Birdsall a mortgage for $1,200 in full 
for her equity in the land, and in consideration thereof she 
was to release any claim she might have upon the land 
conveyed to Briscoe and Van Duyn. On the 28th day of 
January, 1888, the Hawleys conveyed the quarter section 
to the Cropseys and on the same day they conveyed all 
excepting ten (10) acres to Briscoe and Wan Duyn. The 
latter paid the Hawleys the balance due them on the con- 
tracts—part in cash and the rest secured by mortgage, 
which has since been fully paid. They also executed a deed 
to Cropsey for the Adams county land as agreed. 

It is established by the weight of the evidence that 
Cropsey agreed to give a mortgage to Mrs. Birdsall on the 
Adams county land to secure the payment of $1,200 for 
her equity in the land, and that no mortgage was ever 
given or tendered by the Cropseys as promised, A day or 
two after Briscoe and Van Duyn received their deed, and: 
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before they had delivered to Mr. Cropsey the deed for the 
land in Adams county, Mr. Van Duyn was notified by 
Mrs. Birdsall’s attorney that Cropsey had refused to exe- 
cute the mortgage, and he was then informed by Mr. Van 
Duyn “that the deed had been deposited in the Lincoln 
National Bank to be held until Cropsey should fix up with 
the Birdsalls.” 

On the 1st day of March, 1888, the Birdsalls assigned. 
all their interest in the contract with Cropsey to the plaint- 
iff herein, George A. Birdsall. It is undisputed that. 
Hannah E. Birdsall contracted to convey her undivided 
one-third interest in the land in controversy to A. J. 
Cropsey on his first making the deferred payments, and 
that these payments have never been made is not ques- 
tioned. Mrs. Birdsall’s assignee, the plaintiff, is entitled 
to a lien on said one-third interest for the balance of the 
unpaid purchase money, unless the right to such lien has 
been waived. It is the established law of this state that 
the vendor of real estate has an equitable lien upon the 
land for the unpaid purchase money, as between him aud 
the vendee, and these claiming under such vendee with 
notice, in all. cases where the vendor has only contracted 
to convey, but has made no conveyance. (Rhea v. Rey- 
nolds, 12 Neb. 128; Dorsey v. Hall, 7 Id., 460; Whitehorn 
v. Cranz, 20 Id., 392.) 

It is contended that Mrs. Birdsall lost her right to a 
vendor’s lien by virtue of the written contract entered into 
between her and the Cropseys on the Ist day of January, 
1887, which provided “that if either party failed to make 
his or her share of the future payments on the Hawley 
contract for thirty days, the one making the same should 
receive the deed.” This position cannot be sustained, for 
to reasons: first, that the conveyance was made by the 
Hawleys to the Cropseys before the expiration of the thirty 
days provided for in this contract; second, after entering 
into this agreement of January 1, Mrs. Birdsall con- 
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tracted to convey her interest in the laud to Cropsey, and 
in that contract Cropsey assumed and agreed to make all 
the future payments to the Hawleys. The agreement of 
January 1 was then no longer in force. 

The next contention is that plaintiff is estopped from 
claiming a lien upon the land because Mrs. Birdsall’s agent, 
when served with notice of the Hawleys’ intention to can- 
cel the contracts, stated to Mr. Hawley “that they had sold 
their interest in the contracts to Mr. Cropsey and hadn’t 
anything to do with it.” At that time Mrs. Birdsall had 
contracted to convey her interest to Cropsey and he had 
assumed to make the payments to the Hawleys. When 
the above conversation took place this contract was of rec- 
ord, and the Hawleys had constructive notice of the terms 
of the sale, and it was their duty to ascertain whether 
Cropsey had made the deferred payments to Mrs. Birdsall. 
‘This statement of Mrs. Birdsall’s agent was truthful, and 
in effect simply informed Hawley of what the records al- 
ready showed, and of which he had constructive notice. 
Hawley was not informed that full payment had been 
made to Mrs. Birdsall, 

Briscoe and Van Duyn claim to be bona fide purchasers, 
and that too with the constructive notice given by the rec- 
ords, of the existence of the contracts above referred to. 
In addition to the notice which the records gave, the evi- 
dence shows that Briscoe and Van Duyn had actual knowl- 
edge of Mrs. Birdsall’s rights, at least before all of the 
consideration was paid. Mr. Holmes, who represented 
Mrs. Birdsall, went to Mr. Van Duyn a day or two after 
the Cropseys had made the conveyance to Briscoe and 
Van Duyn and informed him that Cropsey refused to give 
a mortgage on the Adams county land to secure the $1,200, 
the amount that Mrs. Birdsall was to receive for her equity, 
and Van Duyn informed Mr. Holmes that the deed to the 
Jand in Adams county had not been delivered to Cropsey, 
but was deposited in the bank to remain until Cropsey 
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fixed up with Mrs. Birdsall. Mr. Van Duyn testifies on 
this subject as follows: 
Q. Now, at the time of the conversation with Holmes 
was the deed to Cropsey delivered? 
A. No, sir. 
* xk * * * * * 
Q. Now about the delivery of it; did you, and Briscoe: 
have any conference or talk what you would do with it? 
A. I think there was some talk about it;-yes, sir. 
Q. Was it arranged that he was to put it in the bank? 
A. I think there was some talk that he was to put the 
deed in the bank. 


Redirect : 


Q. Now, were you informed that upon this Hastings 
land Birdsall was to have a mortgage? 

A. Yes, sir. 

Q. You understood that Birdsall was to be secured on. 
the Adams county land? 

A. Yes, sir. 

Q. And Birdsall was to be secured for the amount that 
Cropsey was to pay Birdsall? 

A. Yes, sir. 

Re-cross-examination: 

Q. And the deed was then in the bank, was it? 

A. Yes, sir. 

Q. Was that the talk, that it was to be deposited and he 
not to have it until this was fixed up? 

A. There was some talk of that kind I think. 

Briscoe and Van Duyn having actual knowledge of the 
rights of Mrs. Birdsall while the deed to the Adams county 
land was under their control, they are not bona fide pur- 
chasers. (Savage v. Hazard, 11 Neb., 327; Harlev. Burch, 
21 Id., 707.) 

The record before us leaves it uncertain whether the 
deed from Briscoe and Van Duyn was ever delivered to 
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Cropsey. If delivered, it was certainly after Briscoe and 
Van Duyn had actual notice of Mrs. Birdsall’s equity. 

It is urged that Mrs, Birdsall released her claim upon 
the land. There is no evidence in the record that she 
agreed to look to Cropsey personally for her pay, but on 
the other hand it is certain that she was to be secured for 
her equity by a mortgage on the lands in Adams county, 
and that Briscoe and Van Duyn so understood it. No 
mortgage has ever been given or tendered. 

After a careful consideration of the evidence contained 
in the bill of exceptions, we have reached the conclusion 
that the appellant is entitled to a lien on the undivided 
one-third of the land conveyed by the Cropseys to Briscoe 
and Van Duyn, for the sum of $1,200, with seven per 
cent interest thereon from January 28, 1888. The judg- 
ment of the district court is reversed and a decree will be 
entered in this court for the appellant for said sum, inter- 
est, and costs of both courts. 


JUDGMENT ACCORDINGLY. 


TuE other judges concur. 


Same v. SAME. 
(FILED May 20, 1890.] 


1. Vendor’s Lien. A vendor of Jands who has contracted to con- 
vey, but has made no conveyance, is entitled to a lien for a 
balance of the purchase money upon the lands in the hands of 
the vendee’s grantee who took with notice. 


2. 


: SUBROGATION. Where lands were sold to two persons as 
co-tenants, one of whom afterwards sold to the other, the ven- 
dee agreeing to pay the balance of the original purchase money, 
and this vendee afterwards granted to a third party under a 
similar contract, the latter was not, by reason of discharging 
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such balance, subrogated to the lien of the original vendor so 
as to prevent a lien from attaching in favor of the one who sold 
to his co-tenant. 


3. : VENDEE: Notice. A vendee who pays a part of the con- 


sideration after notice of an adverse equity is not a bona fide 
purchaser as to the amvunt so paid, 


ON rehearing. 
Norval, J. 


After the filing of the opinion in this case the Hawleys 
and Briscoe and Van Duyn each: filed a motion for a re- 
hearing. It is claimed by Briscoe and Van Duyn that 
they having acted upon the agreement of Mrs. Birdsall to 
take a mortgage from Cropsey upon the Adams county land 
for her equity in the land conveyed to them, and paid a por- 
tion of the purchase price and agreed to pay the remainder 
before Mrs. Birdsall notified them that Cropsey refused to 
execute the mortgage, she and the plaintiff claiming under 
her are estopped to claim any lien upon the land conveyed to 
Briscoe and Van Duyn. True,a portion of the consideration 
had been paid to the Hawleys and a mortgage had been 
given fora part before Briscoe and Van Duyn were notified 
that Cropsey refused to execute the mortgage. The plaint- 
iff, however, was not given a lien because the mortgage re- 
ceived by the Hawleys had not been paid when Briscoe 
and Van Duyn received the notice, but because they had 
not then conveyed the Adams county land. That part of 
the consideration was still in their hands, and they fully 
understood that as a condition for the release by Mrs. 
Birdsall of her equity in the property in controversy, she 
was to receive the mortgage from Cropsey. After receiv- 
ing the notice Briscoe and Van Duyn could have protected 
themselves, as well as Mrs. Birdsall, by refusing to convey 
the Adams county land to Cropsey. 

Counsel also insists that as the Hawleys had the first 
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lien upon the premises for the amount of the unpaid 
purchase money due them under their contract with the 
Cropseys and Mrs. Birdsall, Briscoe and Van Duyn should 
be subrogated to the rights of the Hawleys to the amount 
of their lien, and should, therefore, be repaid the one-third 
of the remaining purchase price which they paid the Haw- 
leys before the appellant’s lien could attach. Briscoe and 
Van Duyn purchased from Cropsey and received the con- 
veyance from him. Part of the consideration went to the 
Hawleys and the balance to Cropsey. Under the contract 
entered into between Mrs. Birdsall and Cropsey it devolved 
upon the latter to pay the Hawleys the balance of the 
purchase price, The payment made by Briscoe and Van 
Duyn to the Hawleys was, under the circumstances, a 
payment by Cropsey. He acquired no lien on account of 
this payment, and Briscoe and Van Duyn acquired no 
greater rights than Cropsey, their grautor, had. Upon a 
re-examination of the case we are satisfied that the plaintiff 
is entitled to the lien as allowed by the former opinion, 
and Briscoe and Van Duyn’s application for a rehearing 
is therefore denied. 

The Hawleys were entitled to their money. That they 
have received and nothing more. They are not liable for 
the act of Briscoe and Van Duyn in conveying the Adams 
county land, and are therefore not affected by the lien of 
the plaintiff. The decree of the district court in dismiss- 
ing the plaintiff’s bill as to the Hawleys is right, and is 
affirmed as to them. The original opinion is modified 
accordingly. 

JUDGMENT ACCORDINGLY. 


THE other judges concur, 
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CHARLES VAMPLEW ET AL. V. CAROLINE J. CHAMBERS. 
[FILED May 22, 1890.] 
On motion for rehearing. 
Estabrook, Irvine & Clapp, for the motion. 
Per Curiam: 


A motion for a rehearing has been filed in this case on 
behalf of the plaintiffs, and it is claimed therein that the 
plaintiffs are entitled to redeem the premises from the de- 
cree of foreclosure. The petition of the plaintiffs contains 
no statements of facts showing the amount due the defend- 
ant upon the decree; nor is there any offer to pay what is 
due thereon, or any allegation showing a desire on their 
part to redeem the property, nor is such relief asked for in 
the prayer. That question, therefore, cannot be considered 

in this case, and is not decided. 


. MoTION OVERRULED. 


McCorp, Brapy & Co., APPELLEES, v. Jacop WEIL 
ET AL., APPELLANTS. 


[FILED May 27, 1890.] 
(Pending on rehearing.) 


1. Receivers: PEririon: AMENDMENT: Daring the hearing for 
the appointment of a receiver the court permitted the plaintiff 
to file an amended petition, to which the defendants objected 
but did not ask leave to file amended answers thereto, and it 
was agreed that the original answers should apply to the 
amended petition. Held, That the power to grant amendments 
in furtherance of justice could be exercised by the court on such 
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hearing, @ reasonable opportunity being given to the adverse 
party to plead to the same, and that therefore there was no 
abuse of discretion. 


2. 


: ORDER APPOINTING, INTERLOCUTORY. The appointment 
of a receiver to take charge of property pendente lite is an inter- 
locutory order, and mo appeal therefrom can be taken until after 
final judgment. 


APPEAL from the district court for Douglas county. 
Heard below before WAKELEY, J. 


Charles A. Goss, and Churchill & Carr, for appellants, 
cited, as to the amended petition: Code, sec. 267; Hunger- 
ford v. Cushing, 8 Wis., 323; Johnson v. Powers, 21 Neb., 
292. 


Montgomery & Jeffrey, contra, 
MaxweELt, J. 


This is an action in the nature of a creditor’s bill and 
praying for an injunction and receiver. 

The plaintiffs allege in their petition: “That on the 18th 
day of January, 1889, the plaintiff recovered a judgment 
against defendant Jacob Weil, Jr., in the county court of 
Douglas county, Nebraska, for the sum of $931.63 and 
$ costs of suit, which judgment remains in full 
force, unreversed and unsatisfied. Afterwards plaintiff, on 
the same day, caused an execution to issue out of said court 
on said judgment against defendant Jacob Weil, Jr., which 
has been returned by the sheriff into court wholly unsat- 
isfied, and indorsed by him as follows: ‘No property found 
whereon to levy in satisfaction of said judgment debt.’ 
Afterwards the plaintiff caused a transcript of said judg- 
ment, so as aforesaid obtained against defendant Jacob 
Weil, Jr., in said county court, to be made, which transcript 
was on the 21st day of January, 1889, filed in the office of 
the district court of Douglas county, Nebraska, 
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“Afterwards, to-wit, on the 21st day of January, 1889, 
plaintiffs caused an execution to be issued out of the said 
district court on said judgment against the property of the 
defendant Jacob Weil, Jr., which execution was delivered to 
the sheriff of said county, who, after diligent search, being 
unable to find any goods and chattels, lands, or tenements 
of said defendant whereon to levy, returned said execution 
into court whiolly unsatisfied. 

“On the 14th day of January, 1889, the defendant 
Jacob Weil made, executed, and delivered to the defend- 
ant Lee Rothschild a chattel mortgage covering the entire 
stock of goods, wares, and merchandise, and other chattels, 
fixtures, accounts, and bills receivable belonging to him in 
the city of Omaha, which mortgage purported on its face 
to have been given for the consideration of $650, but. 
which was, in fact, given upon no consideration whatever, 
and furthermore, with the fraudulent intent, on the part of 
the defendant Jacob Weil, Jr., which intent was well 
known and participated in by the defendant Lee Roths- 
child, to cheat and defraud the creditors of the said Jacob 
Weil, Jr., and to hinder and delay them in the collection 
of their claims. On the same day, to-wit, on the 14th 
day of January, 1889, the defendant Jacob Weil, Jr., also 
made, executed, and delivered to the defendant Caroline 
Weil, his mother, another mortgage covering the same 
Stock of goods, wares, and merchandise, and other chattels, 
fixtures, accounts, and bills receivable belonging to him in 
the city of Omaha, which mortgage was given for the pre- 
tended consideration of $3,500, but which was, in fact, 
given upon no consideration whatever, and furthermore, 
with the fraudulent intent on the part of the defendant 
Jacob Weil, Jr., which intent was well known to and par- 
ticipated in by the defendant Caroline Weil, to cheat and 
defraud his creditors, and to hinder and delay them in the 
collection of their claims. On the same day said chattel 
mortgages were filed for record in the office of the clerk of 
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Douglas county, and the said mortgagees immediately took 
possession of said stock of goods, wares, and merchandise, 
so as aforesaid mortgaged under and by virtue of their 
said pretended mortgages, and still retain possession 
thereof. 

“That said alleged mortgages were made, executed, and 
delivered at the same time, and were filed for record at 
the same time, and possession of the property was taken 
under said instruments at the same time, and all the 
steps, from the beginning leading up to the making of 
the said instruments and since, were a part of the same 
transaction, but neither of said instruments were superior 
to the other, but both were on the same footing and there 
was no arrangement as between them as to priority or or- 
der of payment, and they in reality made one instrument. 
In the said instrument to Caroline Weil it was provided 
that it should secure the payment of a debt to a third 
person, one Meyer Weil, who is not made a party thereto, 
but is a beneficiary thereunder, and by said instruments the 
said Lee Rothschild and Caroline Weil became trustees for 
the said Meyer Weil, and thereby said instruments consti- 
tuted an assignment for the benefit of the creditors of 
Jacob Weil, Jr., of all his property, and are void because 
eontrary to the assignment laws of Nebraska. 

“That the defendant Jacob Weil is insolvent and has 
no property whatever liable to execution out of which the 
plaintiff can make the amount of his said judgment except 
the stock of goods, wares, and merchandise, and other chat- 
tels and books of accounts, and accounts, and bills receiva- 
ble, so as aforesaid mortgaged, ind which is of the fair 
and reasonable value of $1,800, and which is sufficient to 
satisfy the judgment of the plaintiff, if the incumbrances 
placed thereon for the purpose of hindering the creditors 
of the said Jacob Weil, Jr., from the collection of their 
claims be by an order of this honorable court declared 
fraudulent and void, and the title thereto declared wholly. 
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in the defendant Jacob Weil, Jr., liable to the satisfaction 
of said judgment. 

“The defendant Caroline Weil is the mother of the de- 
fendant Jacob Weil, Jr., and resides in the city of Cleve- 
land, Ohio. The said mortgagees now in the possession 
of said stock of goods, wares, and merchandise threaten 
and are in fact about to and will, unless restrained by an 
order of this honorable court, sell and convert the same 
into money for the purpose of defrauding plaintiff and 
other creditors out of their just claims.” 

The amended petition was filed by leave of court on the 

_hearing of an application for a receiver, and it is claimed 
by the appellants that as section 267 of the Code requires 
the notice to state upon what papers the application is 
founded, that therefore the court erred in permitting a new 
paper, viz.,an amended petition, to be filed as a basis for 
the action of the court. Sec. 267 is as follows: 

“No receiver shall be appointed except in a suit actually 
comnienced and pending, and after notice to all parties to be 
affected thereby, of the time and place of the application, 
the names of the proposed receiver and of his proposed 
sureties, and of the proposed sureties of the applicant. 
Such notice shall state upon what papers the applica- 
tion is based, and be served upon the adverse party, or 
his solicitor, at least five days before the proposed hearing, 
and one additional day for every thirty miles of travel 
from the place of serving the notice to the place where the 
application is to be made, by the usually traveled route, or 
shall be published in the same manner as notices of the 
pendency of suits to non-resident defendants.” 

The object of these provisions is to enable the adverse 
parties to prepare to meet the charges upon which a re- 
ceiver is sought. They do not deprive the court of the 
power to grant leave to amend any pleading or proceeding 
on behalf of either or both parties, when in the interest of 
justice such amendment is deemed necessary. Where such 
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leave is granted and material amendments made by one of 
the parties, it may be necessary to grant the adverse party 
leave and time to make amendments also before a final dis- 
position of the matter. There was no attempt made by 
the appellants to amend their pleadings, nor do they seem 
to have desired to do so, as it was agreed that the answers 
to the original petition should be the answers to the 
amended petition.. There was, therefore, no error in per- 
mitting the amended petition to be filed. Affidavits were 
filed by each party and a receiver was appointed, and from 
that order an appeal has been taken to this court. The 
main case is still pending and undetermined. No objec- 
tion is made by the appellee on this ground, but the ques- 
tion forces itself upon the attention of the court, as it re- 
lates to its jurisdiction. 

Section 581 of the Code provides that “An order affect- 
ing a substantial right in an action, when such order in 
effect determines the action and prevents a judgment, and 
an order affecting a substantial right made in a special 
proceeding, or upon a summary application in an action 
after judgment, is a final order which may be vacated, 
modified, or reversed, as provided in this title.” 

An order appointing a receiver is not a final order; it is 
merely interlocutory, and no appeal lies therefrom. (Eaton 
v. Varnum, 10 O. 8., 622; Holden’s Adm. v. MeMakin, 
Park. Eq. Cas., 270; Meadow V. M. Co.v. Doddy, 6 Neb., 
261; High on Receivers, sec. 26.) The order cannot be 
reviewed therefore until after the rendition of a final judg- 
ment. 

When the case is tried upon the facts and finally deter- 
mined the judgment may be entirely satisfactory to the 
appellants. 

The action must be 

Dismissep, 


THE other judges concur, 
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J.*M. Tyuer vy. C. J. BAXTER. 


{FILED May 27, 1890.] 


1. Justice of the Peace: JupamEnt: DEFAULT: CoNFESSION: 
TRANSCRIPT. A judgment by default was rendered by a justice 
of the peace on the ist day of November,1888. On the 7th day 
of that month the defendant filed a motion to set the default 
aside, and confessed judgment for costs. The judgment was 
thereupon vacated and tlie case set down for trial on the 16th of 
that month. Held, There was sufficient in the transcript to show 
that the defendant had confessed such judgment, and that the 
transcript need not show a formal entry thereof. 


2. 


: CHANGE OF VENUE. Where, at the time appointed for 
the trial of a cause, witnesses are sworn and examined on behalf 
of the plaintiff, and judgment rendered in his favor, the defend- 
ant, who failed to appear upon having the default set aside for 
that cause and be permitted to defend, will not be entitled to a 
change of venue, the trial having begun with the former pro- 
ceedings, 


Error to the district court for Antelope county, Tried 
below before Norris, J. 


O. A. Williams, for plaintiff in error. 
W. W. Quivey, contra, 


MAXWELL, J. 


On the 25th day of October, 1888, the defendant in 
error began an action of replevin before a justice of the 
peace to recover the possession of certain specific personal 
property. The property was taken under the writ, and 
upon an undertaking with sureties in the sum of $200 
being given the property was delivered to him. 

On the first day of November, 1888, a default was taken 
against the plaintiff in error, the justice finding “the right 
of property and right of possession of said property when 
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the action was commenced” to be in Baxter, and judg- 
ment accordingly was rendered in his NOE and for $10 
damages. 

On the 7th day of November, 1888, the plaintiff in error 
filed a motion to set aside the judement because it was ren- 
dered in his absence, and confessed judgment ‘for costs, 
the docket entry being “The defendant confessed judg- 
ment for the costs awarded against him in the above en- 
titled actione Judgment is-hereby set aside and trial set 
for the 16th day of November, 1888, at one o’clock P. M.” 

On the 15th of November, 1888, the defendant in error 
filed a motion ‘‘ to dismiss the proceedings to set aside de- 
fault for the reason that the costs were not paid herein nor 
judgment confessed therefor, in the case sought to be set 
aside, within ten days of the rendition of said judgment by 
default.” The plaintiff in error thereupon filed a motion, 
supported by an affidavit, for a change of venue. This 
motion was sustained and the case ordered to be tried be- 
fore N, 8. Forbes, etc. Mr. Baxter thereupon filed a 
petition in error in the district court and afterwards an 
amended petition, the assignment of errors in the last peti- 
tion being : 

“ Ist. "That said justice erred in setting aside said judg- 
ment against the objections of the plaintiff and taking 
further proceedings in the case before the defendant had 
first confessed judgment in the @ase for costs of the action 
and the same had been entered against him. 

“2d. The court erred in entertaining a motion fora 
change of venue on the part of the defendant before the 
defendant had confessed judgment for the costs in the case 
and a judgment had been rendered thereon against him. 

“3d. The justice erred in grauting a change of venue in 
said case, and thereby ousting himself of all jurisdiction 
over the same, before a confession of judgment for the 
costs had been made by the defendant and judgment there- 
for entered against him thereon.” 

44 
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On the hearing, the petition in error was sustained and 
the judgment reversed. 

It will be observed that the principal error insisted upon 
is that the plaintiff in error did not confess judgment for 
-costs or pay the same before the judgment was set aside. 
It is apparent, however, that he did confess such judgment 
and the justice so found. The transcript does not purport 
to set forth a copy of the judgment, but merely recites the 
fact that such judgment was rendered, and this is all that 
the transcript is required to show, the presumption being 
that the justice has done his duty and entered judgment. 
All proceedings before a justice of the peace are to be lib- 
erally construed, and errors which do not affect the substan- 
tial rights of the parties will be disregarded by a reviewing 
court. ; 

No objection is made on the ground of the want of 
-authority in the justice to change the venue after the de- 
fault had been set aside, but it is clear that no such power 
exists, 

Section 954 of the Code provides for such change in cer- 
tain cases upon the return day, or at any time before the 
trial has commenced. A trial is commenced when at the 
appointed time the case is called and wituesses are sworn 
andexamined. The fact that the judgmentis afterwards set 
aside conditionally to permit the defendant to make his de- 
fense, does not authorizechim at that time to ask for a 
change of venue. It is then too late, as it is after the be- 
ginning of the trial. It is claimed also that the justice 
set the judgment aside absolutely, when it should have 
been set aside merely on condition. The proper proced- 
ure is to set the judgment aside conditionally, but it is a 
difference in form more than in substance. In either case, 
if no sufficient defense is shown, judgment will-be entered 
for the plaintiff. 

The district court erred in reversing the judgment of the 
justice setting aside the default and permitting the defend- 
aut below to make his defense. 
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The judgment is therefore reversed and remanded for 


further proceedings. 
REVERSED AND REMANDED. 


THE other judges concur. 


H. T. CuarKxe vy. C. F. WILLIAMS ET ALL 
[FILED May 27, 1890.] 


1. Evidence: Grapine@ Contract. In an action for the removal 
of earth at twenty cents per cubic yard, one S. testified that he 
had cross-sectioned the work before the grading was done, and 
in substance that the measurements were accurate. A Mr. H. 
then testified that he and S. had made estimates from the data 
furnished by S., and from such data a certain number of cubio 
yards of earth had been removed. Held, That the evidence of 
H. was properly received. 


2, : : EsTIMATES. Where the engineers of the city 
have cross-sectioned certain grading to be done for the city, 
made estimates thereof and filed the same in the engineer’s de- 
partment, such estimates are admissible as prima facie evidence 
of the correctness of such estimates. 


Error to the district court for Douglas county. Tried 
below before Doans, J. 


John L. Webster, for plaintiff in error, 
W. S&. Shoemaker, contra, 
MaxwELL, J. 


This action was brought by the defendant in error 
against the plaintiff in error to recover for the removal of 
21,000 cubic yards of earth from the premises of the 
plaintiff in error at the agreed price of twenty cents per 
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cubic yard, amounting in the aggregate to the sum of 
$4,200, upon which the sum of $2,500 has been paid. 
The defendant below (plaintiff in error) in his answer ad- 
mits the contract, but denies that he was to pay twenty 
cents per cubic yard for moving said earth, or that the 
defendant in error removed 21,000 cubic yards. On the 
trial of the cause the jury returned a verdict in favor of 
the plaintiff below for the sum of $1,700, and a motion 
for a new trial having been overruled, judgment was en- 
tered on the verdict. 

The principal errors assigned relate to the admission 
and exclusion of certain testimony. 

The testimony tends to show that the only mode of mak- 
ing an accurate estimate of the number of cubic yards of 
earth to be removed was to cross-section the work before 
the grading was done. It also appears that a Mr. Haw- 
ley was employed by the defendant in error to cross-section. 
the work, and that his estimates were made upon measure- 
ments of a Mr. Smith. Smith was called as a witness on 
the trial, and testified, in substance, that the cross-section 
measurements made by him were correct. The testimony 
of Hawley, therefore, was admissible, 

On the part of the defendant below one J. E. House 
was called as a witness, and it appeared that he was an en- 
gineer of great experience. His testimony as to the basis 
of his estimates is as follows: 

Q. Touching the papers that were prepared by yourself, 
will you produce them? 

A. This paper represents the cross-section of the profile 
of Cass street, between Twenty-fifth and Twenty-third and 
also the alley between the three points. This was made by 
myself with the data that was obtained from the bottom 
of the cross-section that was obtained from the city en- 
gineer’s department. 

That part of the answer relating to what he obtained 
from the city engineer’s department is objected to as im- 
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proper and incompetent. The objection is overruled; to 
which the plaintiff excepts. 

Q. State what were the records in the office of the city 
engineer from which you say you obtained a part of the 
data on the preparation of the document. 

Objected to, as incompetent, irrelevant, and immaterial 
and calling for a record of the office, which is the best 
evidence. Objection overruled; plaintiff excepts. 

A. The official records of their office; what they said to 
be the official records. 

The plaintiff here moves to strike out the answer, as not 
responsive, and hearsay evidence. Motion is sustained. 

Q. From your own personal knowledge of that office, 
from your experience in that office at one time as city en- 
gineer, and from your knowledge as a city engineer, and 
from your knowledge as a civil engineer, and from your 
experience as achairman of the board of public works, of 
the city, have you 

Q. State if you know or not the papers from which you 
took the data were part of the official records of the office 
of the city engineer. 

A. They were thoroughly under that condition of things ; 
they were the official papers of the city. 

Q. What part of the data which were used by you in 
the preparation of the documents you have in your hand 
was obtained from the office of the city engineer ? 

A. The lower elevation and the cross-section of Cass 
street between Twenty-third and Twenty-fifth and the 
alley between Twenty-third and Twenty-fifth north of 
Cass. 

Q. The other document, which appears in your hand, 
was ascertained from what source ? 

A. From my own work, my own measurement, or what-~ 
ever you might call it. 

The defendant here offers this paper in evidence as ‘‘ Ex- 
hibit G.” 
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Objected to, as incompetent, immaterial, irrelevant, and 
for the further reason it shows simply the cross-section of 
a certain street and is not an alley in Omaha, and not a part 
or parcel of the cross-section of the work which was done 
and is here in controversy. The objection is sustained ; 
the defendant excepts. 

Q. What is that document you now have in your hand? 

A. This is a paper which shows the cross-section of that 
part of the block that was done by Mr. Ellis and Black, 
also that part of the block that was done by Mr. Sturgess, 
and the bottom elevation, which was figured in red, repre- 
senting my own work, and from that I make my calcula- 
tion, and the calculations are carried out by the area and 
the cubic yards in each distinct piece of ground. 

The defendant offers this book in evidence, refers to 
“Exhibit E.” 

Plaintiff objects, as incompetent, irrelevant, and imma- 
terial and not properly identified, and as hearsay evidence, 
and irrelevant. The objection is sustained. 

Q. You may state what you yourself did by way of 
verifying the correctness of the cross-section referred to 
and touching the last paper. 

This paper represents the profile of the north line of 
Cass street, as it existed at that time, at the time I did this 
work; also a profile of the north line in the alley south of 
Cass street, that would represent the two walls between 
Twenty fifth and Twenty-sixth. 

Q. That was prepared by whom? 

A. That was prepared by myself; upon that basis I 
made up the quantity in the excavation; I made all the 
calculation myself. 

Q. State what you did in the way of verifying the cor- 
rectness of the cross-section shown on the paper marked 
“ Exhibit E.” 

A. That could only be done by the calculations that were 
made; I made the calculation on the work that was done 
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by Mr. Ellis and Black, and these quantities or excavation 
which amounted to 15,200 yards. (Objected to.) Ellis 
and Black furnished certain figuring, and allow me to ex- 
plain, please. . 

Objected to, as hearsay. Objection sustained ; defendant 
excepts. 

Q. You may state now yourself what estimate you 
made touching the amount of dirt which was removed from 
the east part of the lot, also explain to the jury the esti- 
mates of the ground and earth which was filled in from 
the west part of the block into the alley, and your manner 
of arriving at that result ; you may proceed, and tell that— 
the earth—you can do it much better than I can by asking 
you a question. 

Objected to, as incompetent, irrelevant, and immaterial ; 
all of that part of the question that calls for any estimate 
or calculation or figures, based upon hearsay evidence or 
those notes of Ellis & Black or anybody else who have 
not been identified as evidence before the jury. The objec- 
tion is sustained and the defendant excepts. 

Q. You may go on then. 

A. From my calculation on the work that was done on 
Cass street between Twenty third and Twenty-fifth : treets, 
it amounted to 6,057 yards, somewhere in that neighbor- 
hood, I am not sure about it! The amount of the work 
that was put in the alley amounted to 3,300 and some 
yards ; it may be a little in excess of those figures. From 
the estimate of my own work with regard to the material 
that was taken off of block 8. 

Objected to, as to it refers to any of that refer- 
ence, referred to by Mr. Sturgess. 

A. Nothing from Mr. Sturgess; it is all my own, 

Q. By Mr. Shoemaker, did you cross-section it before 
you began ? 

A. No, sir; I said where I got my information. 

The defendant objects as above. 
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By the Court: In the estimate of the work which was 
coue and the removal of the work from block 8, what did 
you base that on—how did you get for that? 

A. The north line of the alley was undisturbed; the 
north line of Cass street is undisturbed, this fill is of uni- 
form slope, it rises from Twenty-fifth to Twenty-sixth. I 
know this ground and I knew before anything was done on 
the block there; from my own knowledge I knew what 
they were, and the slopes were uniform and good; by caleu- 
lating very closely that way I ascertained the quantity of 
dirt that was removed from block 8. I don’t sit here and 
swear to the exact yards, as they had cross-sectioned the 
ground in squares ten and twenty feet, twenty-five feet. I 
say that I arrived at it so closely that it wouldn’t be a ques. 
tion here or there as to the amount of material; it might 
be a little more or less. ‘ 

Q. You have a profile as to the north line of Cass 
street ? , 

A. Yes, sir; from that I made cross-section and the 
quantities of material that lay between the two points, be- 
tween Twenty-fifth and T'wenty-sixth streets. 

The court erred in excluding this testimony. These sur- 
veys were made by sworn officials of the city for the sole 
purpose of arriving at a correct estimate of the amount of 
earth to be removed and were prima facie correct. They 
were proper for the jury to consider in connection with the 
other evidence in order to reach a correct conclusion as to 
the amouut of earth removed. 

The judgment of the district court is reversed and the 
cause remanded for further proceedings. 


REVERSED AND REMANDED, 


Tue other judges concur. 


VoL. 29] JANUARY TERM, 1890. 697 


Stephens v. Patterson. 


SrepHens & Roperts v. R. A. PATTERSON ET AL. 
[FILED May 27, 1890. ] 


Jury: RECALL: MISSTATEMENT OF TESTIMONY BY CouRT. Where 
a jury, alter retiring for deliberation, disagree as to any part of 
the testimony, the court on request of the jury may give its 
recollection as to the testimony on the point of dispute, but it is 
error for the court to misstate the testimony upon a material fact 
in issue, to the prejudice of the party complaining. 


Error to the district court for Boone county. Tried 
below before TIFFANY, J. 


Miller & Harris, for plaintiff in error. 
W. M. Robertson, for Patterson. 


H. F. Rose, for Callender Bros., cited: Thompson, 
Trials, secs. 2280, 2292-4 and cases; Markel v. Moudy, 11 
Neb., 213; Kersenbrock v. Martin, 12 Id., 375; Long ». 
State, 23 Id., 50; Atchison v. State, 13 Lea [Tenn.], 278; 
Shiels v. Stark, 14 Ga.,432; Green v. State, 43 Id., 368; 
People v. Perry, 65 Cal., 568; Tidwell v, State, 70 Ala., 33; 
Joseph v. Bank, 17 Kan., 256. 


Norvat, J. 


This suit is upon a promissory note given by Callender 
Brothers, and payable to R. A. Patterson or order. The 
defendant sold and indorsed the note to the plaintiffs. 
The defendant was sued as an indorser. His defense, as 
presented by the answer, is that he sold and delivered the 
note to the plaintiffs without any indorsement, or agree- 
ment to indorse, and that some time after such sale and de- 
livery, and without consideration or prior agreement, he 
indorsed said note as follows: “R. A. Patterson, without 
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recourse.” The reply was a general denial. There was a 
trial to a jury, with a verdict and judgment in defendant’s 
favor. 

The plaintiffs claim that at the time of the purchase of 
the note, Patterson agreed to indorse it in blank, and that 
the indorsement was not then made, having been over- 
looked. The omission was discovered shortly afterwards, 
and an effort made to find Patterson, but as he had gone 
home, it was left until he should come into the plaintiffs’ 
bank again. Some time afterwards the defendant went 
into the bank when he was requested to indorse the note, 
which he did, adding the words “ without recourse.” The 
plaintiffs insist that they refused to receive it in that way, 
and that Patterson drew his pen through the words “ with- 
out recourse.” The defendant denies both the agreement 
to indorse and the striking out of the words. ‘The testi- 
mony was of the most conflicting character. The record 
shows that the jury being unable to agree as to one point 
in the testimony of Thomas P. Stephens, one of the 
plaintiffs, came into court and asked to be instructed in re- 
gard thereto. In response to this request the court gave 
this instruction: “Gentlemen of the jury: The testimony 
upon that point, both of Mr. Stephens and Mr. Thompson, 
was, that nothing was said directly as to the indorsement 
of the note at the time it was purchased, but he understood 
it was to be indorsed, and after Mr. Patterson had left, 
they discovered it was not indorsed, and Stephens went 
out after him immediately to get him to indorse it; and 
that not being able to find him they decided to wait and 
have him indorse it at the first opportunity.” The plaint. 
iffs excepted to the giving of thisinstruction. It is claimed 
that it incorrectly stated the testimony of the two witnesses, 
Whether the instruction contained a correct summary of 
the testimony upon the point in dispute must be determined 
upon an examination of the testimony contained in the bill 
of exceptions. 
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The plaintiff Thos. P. Stephens on cross-examination 
testified : 
. When did you buy the note of Mr. Patterson? 
. The second day of April. 
What year? 
. ’Eighty-five, I think. 
That was the day you bought the note, was it? 
‘Yes, sir. 
. Was that the time the indorsement was made? 
No, sir. 
. You bought the note and paid him for it at that 


EOPOPOPOPO 


A. Yes, sir, or rather it was a settlement. 

Q. It became your property on the 2d day of April, 
1885? 

A. Yes, sir. 

Q. It was with the understanding that he was to make 
an indorsement? 

A. Yes, sir. 

The witness further stated on rebuttal that “the agree- 
ment was that he was to indorse it and we intended to have 
him do it the first time he came in.” 

The witness F. 8. Thompson testified that he was present 
in the bank working on the books at the time of the sale 
of the note; that while he heard the conversation and knew 
most of the details of the trade, he did not pay particular 
attention to what was going on and that he did not hear 
anything said about the indorsement. 

Stephens and Thompson do not state anywhere in their 
testimony that nothing was said at the time the note was 
purchased about an indorsement. It will be observed that 
Stephens testified that the agreement was that the defend- 
ant was to indorse the note. The most that can be said of 
Thompson’s testimony is that he did not hear anything 
said about it. Itis apparent that the instruction incor- 
rectly stated the purport of the testimony of the witnesses, 
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Section 287 of the Code provides that the court may give 
his recollection of the testimony on a point in dispute. 
The power thus conferred cannot be exercised arbitrarily. 
While the court has the right, when requested by the jury, 
to give his recollection of the testimony of a witness, it 
must be given substantially as stated by the witness. If 
the court misstate the testimony upon a material fact in 
issue in the suit, and the party is prejudiced thereby, it 
would be sufficient ground for a reversal of the case. The 
instruction in the case at bar was very injurious ‘to the 
plaintiffs. They could not maintain their action without 
proving that the defendant, when the note was bought, 
agreed to indorse it, for without such an agreement there 
would be no consideration for the indorsement subsequently 
made. 

For the error in giving of this instruction the judgment 
of the lower court is reversed and the cause is remanded 
for further proceedings. 


REVERSED AND REMANDED. 


THE other judges concur. 


Strate v. NEBRASKA DIsTILLING CoMPANY. 
[FILED May 28, 1890.] 


1. Ultra Vires: UNLAWFUL AcTs: CORPORATIONS can be organ- 

ized under the laws of this state for a Jawful purpose only. Un- 

* lawful acts of a corporation are not limited to those which are 

mala prohibita and malum in se, but include powers which the 

corporation is not authorized to exercise, and contracts which 
they are not empowered to make. 


: Trusts: CONTRACTS: CONVEYANCES. A contract in 
total restraint of trade in the state, and which tends to prevent 
competition in an article of commerce and create a monopoly 
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therein, is null and void, and a like rule applies to a conveyance 
executed for a like use, being an unlawful purpose, is therefore 
ultra vires. 


3. Lis Pendens: ALIENATION OF DISPUTED PROPERTY. The 
court having jurisdiction, a party cannot, while the action is 
pending, dispose of the property and prevent a final judgment 
in the case. 


4, Corporations: ANNULLING FRANCHISE: INTERVENORS. The 
franchise of a corporation being annulled, the question of the 
rights of property and of an intervenor therein will not be de- 
termined until all claimants can be heard. 


ORIGINAL information in nature of quo warranto. 


William Leese, Attorney General, John C. Watson, and 
Geo. D. Scofield, for the state, cited: People v. Sugar Re- 
fining Co., 54 Hun [N. Y.], 354; Gibbs v. Gas Co., 9 Sup. 
Ct. Rep., 553; People v. Chicago Gus Co., 130 IIL, 268 
[7 Ry. & Corp., L. J., 23]; Cook, Trusts, p.28; Morawetz, 
Priv. Corp., 376, 421, 656; Neustadt v. Hall, 58 Ill., 172; 
Craft v. McConoughy, 79 Il., 346; Messenger v. R. Co., 
36 N. J. L., 418; Angell & Ames, Corp., 227; Taylor, 
Corp., 805, 419, 421; Green’s Brice’s Ultra Vires, 416; 
Chicago L. Ins. Co. v. Needles, 113 U.S., 574 [5 Sup. Ct. 
Rep., 681]; People v. Dispensary, 7 Lans. [N. Y.], 806; 
People v. R. Co., 27 Barb. [N. Y.], 445; Hutchins v. Mas- 
terson, 46 Tex., 554; Richardson v. Buhl, 43 N. W. Rep. 
[Mich.], 1102; Franklin Co. v. Lewiston Sav. Inst., 68 Me., 
43; Franklin Bk.v. Bank, 36 O.St.,350; Summer v. Marcy, 
3 Woodb, & M. [U. S.], 105; Mutual, etc., Ass’n v. Agency 
Co., 24 Conn., 159; Cent. R. Co. v. Collins, 40 Ga., 582; 
Berry v. Yates, 24 Barb, [N. Y.], 199. 


Lake & Hamilton, and Ambrose & Duffie, for defendant 
Distilling Company, cited: Cooley, Const. Lim., 393*; 4 
Political Science Quarterly, 316; “Facts About Trusts,” 
(Beach), Forum, Sept., 1889 ; “ Railway Federation,” ete., 
Ry. & Corp. Law Journal, July, 1889; 10 Andover Re- 
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view, 109; 5 Forum, 384; “Trusts” (Carnegie), N. Am. 
Review, Feb., 1889, p. 141. 


Edwin F. Warren, for George L. Woolsey, intervenor. 
MaxweELL, J. 


This is an action of quo warranto brought in this court 
to obtain a forfeitnre of the defendant’s corporate franchise. 
One Woolsey was permitted to intervene in the case. An 
answer was filed by the defendants and the cause referred . 
to Judge Pound to take the testimony and find the issues of 
facts, and who made a report as follows: 


“ First—That the defendant, said Distilling Company, at 
and prior to the commencement of this suit, was a corpo- 
ration duly organized under the laws of the state of Ne- 
braska for the purpose of the manufacture and sale of 
alcohol, spirits, and other liquors, and the transaction of all 
business pertaining thereto. 

“ Second—That the certificate of incorporation of said 
company was filed in the office of the secretary of state of 
the state of Nebraska on or about the 25th day of March, 
1886, and was filed for record in the county clerk’s office 
of said county of Otoe on the 26th day of March, 1886, 
and recorded in book 26 of Miscellaneous Records of' said 
office on page 267. That the corporate name of said 
company was ‘The Nebraska Distilling Company,’ and 
the place for transacting its business at Nebraska City, 
Nebraska ; that by the terms of the articles of incorpora- 
tion the corporation was to commence on the 26th day of 
Marchi, 1886, and continue for the term of twenty years 
and terminate on the 26th day of March, 1906, unless re- 
newed or sooner dissolved by a vote of two-thirds of the 
capital stock; that the stockholders of said corporation 
were to elect five of their members directors, who should 
constitute the board of directors of said corporation, and 
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the directors were to elect one of their number president, 
one of their number vice-president, one of their number sec- 
retary, one of their number treasurer of said corporation, 
and the business of said company was to be transacted by 
the president, secretary, and treasurer, subject te the gen- 
eral control and management of the affairs of the corpo- 
ration by the board of directors; that the amount of 
capital stock to be subscribed was $100,000, divided into 
1,000 shares of $100 each. 

“Third—That the intervenor, George L. Woolsey, was 
the president of said company from March, 1886, to the 
19th day of December, 1887, and from the last named 
date to the 15th of January, 1890, he was the secretary 
and treasurer of said company. ‘That on and prior to this 
19th day of December, 1887, the stock of said company 
was owned as follows: D. T. Mills & Co. owned 745 
shares, George L. Woolsey owned 250 shares, Harry D. 
Wilson, H. P. Stearns, Dexter T. Mills, W. W. Coolidge, 
- and Erastus C. Gaffield owned one share each. That said 
company owned and operated a distillery at Nebraska City 
and certain lands on which the same was situated, and car- 
ried on the business of the manufacture and sale of alcohol, 
spirits, and other liquors, and transacted all business per- 
taining thereto from about the time of its organization 
until on or about said 19th day of December, 1887, and 
during that time the company employed from fifty to sixty 
hands in operating the distillery, which consumes about 
‘600 bushels of corn and produced about 2,700 gallons of 
alcohol, spirits, and liquors per day, and yielded a large 
profit to the company. 

“ Fourth—That in the year 1887, and prior to the month 
of December, Joseph B. Greenhut, Adolph Woolner, Al- 
fred Bevis, W. H. Corning, Lewis H. Green, Wm. N. 
Hobart, George K. Duckworth, John H. Francis, and P. J. 
Hennessy, each of whom owned or had an interest in one or 
more distilleries located north and west of the Ohio river, 
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in the United States, formed an unincorporated association 
known as and called ‘The Distillers’ and Cattle Feeders’ 
Trust,’ with its headquarters at Peoria, in the state of Illi- 
nois, the object and purpose of which association or trust 
were to control and restrict the production of high wines 
alcohol, spirits, and other liquors, and to regulate and 
fix the prices of such productions in the markets of the 
United States, and to prevent competition in the manu- 
facture and sale of such wines, alcohol, spirits, and liquors. 

“ Fifth—The object and purpose of the trust are accom- 
plished by its getting the control and management of as 
many distilleries as possible, and the mode of procedure is 
as follows: An arrangement or agreement is made by 
which the company is to transfer its capital stock to the 
trustees of the Distillers’ and Cattle Feeders’ Trust, for 
which said trustees are to issue certificates of the trust. 
The real estate upon which the distillery plant is situated 
is deeded to some one member of the company as trustee 
for the stockholders, and the trustee then leases said real 
estate to the company for the term of twenty-five years. 
The capital stock of the company is canceled and new 
stock issued to said nine trustees of the trust, for which the 
trustees give the agreed amouut of certificates of the trust. 
The board of directors of the company resign and a new 
board elected, a majority of whom are taken from the nine 
trustees of the trust. 

“‘Sixth—That prior to the formation of said trust, vari- 
ous distillers had formed what is called pools, the object 
of which was to prevent an over-production of alcchel, 
spirits, and liquors. In the absence of such a combination 
there was a tendency to over-production and to furnish a 
supply beyond the demands, the consequence of which was 
to lower the price of the production and make the business 
unprofitable. Owing to an inherent infirmity in the pool- 
ing system, it failed to accomplish its full purpose, and as 
a substitute therefor said trust was formed. The trustees 
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of the trust have almost unlimited power and control over 
all distilleries that enter it. They can limit their produc- 
tion or suspend their operation altogether. From ninety 
to one hundred and ten distilleries are located north and 
west of the Ohio river, of which number about seventy- 
five or eighty have entered the trust, and of the number 
under the control of the trust about fourteen are kept run- 
ning. The trustees confine the production of the distilleries 
under their control to the large houses situated in favorable 
localities, which can be run at less expense than smal] houses 
located in unfavorable places; of the distillery plants, in 
actual operation, about six are located in Peoria, the head- 
quarters of the trust. That the corporate stock assigned 
and transferred to said trustees is owned and held by them 
in common and they acquire thereby the rights and powers 
of shareholders and exercise full control and direction of the 
action, management, and business of the companies whose 
stock has been so assigned and transferred to them as afore - 
said, and they are enabled thereby to regulate, and do to a 
great extent regulate, at will the production and price of 
alcohol, spirits, and other liquors in the state of Nebraska, 
and in the United States. The said trustees can, and do, 
at will restrict and limit the production and supply of alco- 
hol, spirits, and other liquors and thereby enhance their 
value. 

“Seventh—That in the month of December, 1887, said 
Joseph B. Greenhut, Adolph Woolner, and Alfred Bevis, 
as the officers and representatives of said Distillers’ and 
Cattle Feeders’ Trust, came to Nebraska City in pursuance 
of some prior negotiation, understanding, or arrangement 
with the defendant, or some of its officers or representa- 
tives, and after said three trustees had examined the dis- 
tillery plant, the building and machinery belonging thereto, 
a schedule of its property, including material on hand, be- 
ing of the value of about $20,000, and the books of the 
company showing the amount of business it had done and 

45 
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was doing, and after they had appraised all of said prop- 
erty, including the good will of the business, exclusive of 
the lands on which the buildings were situated, all of 
which property, exclusive of said lands, they estimated to 
be of the value of $100,000, it was agreed by and between 
said three trustees so acting for said trust and said Distill- 
ing Company that said company should assign and transfer 
its capital stock or new stock in lieu thereof to said nine 
trustees, and that said trustees should issue and deliver to 
the stockholders of the Distilling Company certificates of 
the Distillers’ and Cattle Feeders’ Trust of the face value 
of $285,700 in payment of said capital stock; that the 
real estate of the company should be deeded to said Gaf- 
field in trust for the stockholders of the company, and 
that Gaffield, as trustee, should lease said real estate to the 
company for twenty-five years; that said George L. Wool- 
sey should receive a salary of $3,500 a year for the period 
of five years; that said real estate should be estimated of 
the value of $40,000, six per cent of which, being the sum 
of $2,400, should be the rental value of said real estate per 
annum, to be paid by the Distilling Company to said Gaf- 
field as such trustee, and that the company should also 
pay the taxes on said real estate during the term of the 
lease. 

* Kighth—That in pursuance of said agreement, and un- 
der the direction of said trustees, the Nebraska Distilling 
Company conveyed the following described real estate, to- 
wit: all of block one (1), block eighty-four (84), block one 
hundred and eighty-two (182), and lots one (1) and two (2) 
in block two (2) in Nebraska City proper, also lots one (1), 
two (2), and three (3) in block G, Kearney addition to Ne- 
braska City, all in Otoe county, Nebraska, reserving the 
building and machinery situated thereon, to Erastus C. Gaf- 
field, one of the stockholders of said company, in trust for 
the stockholders of the company, as will appear by exhibit 
‘B; that thereupon the stock of the Nebraska Distilling 


Vou. 29] .JANUARY TERM, 1890. 707 
State v. Neb. Distilling Co. , 


Company was all canceled; that then the board of directors 
of said Distilling Company resigned, and a new board, con- 
sisting of said Alfred Bevis, John H. Francis, P. J. Hen- 
nessy, George L. Woolsey, and Harry’ D. Wilson, were 
elected a board of directors of said Distilling Company ; that 
thereupon said new board of directors issued new stock to 
the amount of $100,000 and delivered the same to said nine 
trustees of the ‘ Distillers’ and Cattle Feeders’ Trust,’ except 
one share was issued to Woolsey, and one to Wilson, who 
immediately indorsed and delivered the same to said trustees, 
Woolsey and Wilson still appearing as stockholders on 
the books of the company, in order that they might be 
eligible to membership on the board of directors of the 
Distilling Company; that thereupon said Erastus C. Gaffield 
as trustee of the former stockholders of said company as 
aforesaid, leased to the Nebraska Distilling Company, with- 
out the buildings and distillery establishment upon the 
same, the real estate above described for the term of 
twenty-five years, the company agreeing to pay therefor 
as rent $2,400 per year, for the term of the lease, to be 
paid quarterly. 

“Ninth—That the foregoing transactions between the 
trustees of the trust and the Distilling Company were com- 
pleted on the 19th day of December, 1887, and that said 
Distilling Company continued business until about the first 
of July, 1888, at which time, by orders and direction of 
said trustees, it was closed and wholly ceased to do any 
business. 

“Tenth—That since the 19th day of September, 1887, 
said trustees of the Distillers’ and Cattle Feeders’ Trust . 
have paid said George L. Woolsey an annual salary of 
$3,500, and have also paid $2,400 per annum as rent for 
said real estate, and the taxes on the same, amounting to 
$400 a year, and $600 a year for the services of a watch- 
man at the Nebraska distillery. 

“Eleventh—That since said Nebraska distillery ceased 
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to do business, on or about July 1, 1888, said Woolsey 
has transacted no business and has had no business to tran- 
sact for said Distilling Company as an officer thereof or 


'" otherwise, but ever since that date he has received an 


annual salary of $3,500 in manner aforesaid. 

“Twelfth—That said George L. Woolsey received from 
said trustees for his stock in the Distilling Company certifi- 
cates of said Distillers and Cattle Feeders Trust, which 
certificates he afterwards sold and transferred, and received 
therefor the sum of about $30,000, which sum, nor any 
part thereof, he has never returned to said trustees, nor to 
any of them. 

“Thirteenth—That on or about the 15th day of Janu- 
ary, 1890, at Peoria, in the state of Illinois, at a meeting 
of the directors and stockholders of the Nebraska Distill- 
ing Company, the following resolution was adopted by a 
unanimous vote of the directors and shareholders to-wit: 
‘Resolved, By the stockholders now here present, represent- 
ing all of the outstanding stock of said corporation, that 
the board of directors of the Nebraska Distilling Company 
be and they are hereby authorized and empowered to sell, 
assign, transfer, and deliver for a valuable consideration, 
all of the personal property of this corporation, including 
all buildings and machinery, fixtures and materials of 
every kind, quality, and description, in whatever state and 
condition, located upon the following tracts of land and 
situated in Otoe county, in the state of Nebraska, to-wit: 
All of block one (1), all of block eight-four (84), all of 
block one hundred and eighty-two (182) and lots one (1) 
.and two (2), in block two (2) in Nebraska City proper, in 
Otoe county and state of Nebraska; also lots one (1), two 
(2), and three (3), in block G, in Kearney addition to 
Nebraska City, Otoe county, and state of Nebraska; and 
the said board of directors are hereby authorized and em- 
powered to provide for the proper execution and delivery 
of legal bill of sale for said property and leasehold inter- 
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est, and the assignment of the lease in such manner as they 
may deem advisable, and they are also hereby further 
authorized and empowered by the stockholders, so soon as 
the transfer of said property is made according to the di- 
rectors hereof, to surrender and cancel all of the stock now 
outstanding, and to dissolve said corporation, and to notify 
the secretary of state of the state of Nebraska to such effect. 

“ Fourteenth—That afterwards and on the 17th day of 
January, 1890, at Peoria, aforesaid, at an adjourned meet- 
ing of the directors of the Nebraska Distilling Company, 
the following resolution was adopted, to-wit: ‘Be it resolved, 
By the board of directors here assembled, that the presi- 
dent be and he is hereby authorized and empowered to sell 
all of said property for a sum not less than $10,000 to Wes- 
ton Arnold, and to make, execute, and deliver all necessary 
papers for that purpose, and also to sell and assign the 
Jeasc and leasehold interest in the real estate on which said 
personal property is situated; and further, that he be also 
and he is hereby authorized and empowered to make the 
sale and delivery of the property as aforesaid, to cancel all 
of the stock now outstanding of the said Nebraska Dis- 
tilling Company, and surrender the charter to the state of 
Nebraska, which acts as president shall be attested by the 
secretary with the seal of the company attached.’ 

“Fifteenth—That afterwards, and on the 17th day of 
January, 1890, Peter J. Hennessy, as president of said 
Distilling Company, executed a conveyance to one Weston 
Arnold, conveying to the said Weston, without restrictions 
or conditions, all of the property of every kind and de- 
scription of the Nebraska Distilling Company, and also 
assigned the leasehold interest of said company in the real 
estate covered by said building. 

“Sixteenth—That on the 23d day of January, 1890, the 
said Weston Arnold assigned to the said George L. Wool- 
sey the lease and leasehold interest aforesaid, and conveyed 
to the said George L. Woolsey all of the property, includ- 
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ing all of the buildings and all of the machinery owned by 
said Nebraska Distilling Company, with certain reserva- 
tions and upon certain conditions, to-wit: Excepting two 
upright cookers, one horizontal cooker, one No. 6 Deane 
mash pump, all copper and iron and pipe, mash coolers, 
all copper worms, one small Knowles’ water pump, one 
beer still, worms, condensers, and all connections, all other 
copper pipes, and all iron, brass and copper fixtures in 
said distillery, one vacuum pump, one beer pump, and all 
whisky pumps. 

“Seventeenth—The conditions referred to being as fol- 
lows: ‘Upon the express condition that the said George L. 
Woolsey shall not use said property, or any of it, or per- 
mit it to be used, by himself, his heirs or assigns, for 
distilling purposes during the period provided for in the 
lease to the Nebraska Distilling Company, and the said 
George L. Woolsey, for himself, his heirs, administrators, 
and assigns, as a part of the consideration for the sale to 
him of the aforesaid property, hereby agrees that said 
property shall not be used, or any part thereof, for a dis- 
tillery, or for distilling purposes of any nature or kind 
during the period of the original lease to the Nebraska 
Distilling Company. He further agrees, and binds him- 
self, his heirs, administrators, and assigns, in case said 
property should at any time be so used, that the same shall 
revert to and become the property of the said Weston 
Arnold, and that immediate possession may be taken of 
said property on the breach of the condition herein named. 
And the said George L. Woolsey hereby agrees and binds 
himself, that in case he sells said property, or léases the 
same, to do so with the condition herein attached, that it 
shall not at any time be used for distilling purposes, and in 
case it is so used, that the said Weston Arnold, his heirs, 
administrators, and assigns, may enter into and take pos- 
session of the same in whiosesoever possession it may be at 
the time. 
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“ Kighteenth—That the sole consideration for the trans- 
fer of all of said property by the said Nebraska Distilling 
Company to the said George L. Woolsey moved from the 
said George L. Woolsey to the said Distilling Company, 
and that the said Weston Arnold paid nothing for the con- 
veyance to him thereof, nor received anything on his con- 
veyance of the same to the said George L. Woolsey. 

“Nineteenth—That in case said machinery, fixtures, 
pipes, stills, and other personal property are removed from 
said premises, the same will be and become wholly useless 
for distilling purposes. That said coolers, cookers, pumps, 
stills, worms, condensers, alcohol columns, pipes, are at- 
tached to said building and premises and that the same 
cannot be removed without destroying said premises and 
distilling plant as a distillery, nor without considerable 
damage to said buildings and premises. That the said 
‘George L. Woolsey was in the receipt of a salary from the 
said Distilling Company paid to him by said trust in the 
amount of $3,500 per annum, for the period of five years 
from December 19, 1887; that said salary was to be paid 
him whether said distillery was in operation or not. 

““Twentieth—That the consideration paid by the said 
George L. Woolsey for the transfer to him of said property 
was the surrender of such salary contract; the assumption 
by the said George L. Woolsey of the ground rent re- 
served in the lease thereof by the said Gaffield as trustee, 
as aforesaid, to-wit: $2,400 per annum for the period of 
twenty-three years from December 19, 1887, the payment 
of all taxes and other assessments upon said property, and 
all other incidental expenses connected therewith. 

“Twenty-first—That the said George L. Woolsey could 
not have purchased said distilling property until he com- 
plied with the conditions and reservations mentioned in 
the bill of sale from the said Weston Arnold, 

“Twenty-second—That the said Weston Arnold, in all 
that he did in receiving and transferring the property con- 
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veyed to him by the Nebraska Distilling Company, acted 
under the directions of and in pursuance of the instruc- 
tions of the nine trustees of the Distillers’ and Cattle Feed- 
ers’ Trust. 

“Twenty-third—That the conditions inserted in the 
conveyance by said Weston Arnold to said George L. 
Woolsey, as aforesaid, were for the purpose of rendering 
the distillery property useless for distilling purposes, and 
that the reservation of said property in the bill of sale 
was made for the purpose of destroying said distilling 
plant as a distillery, and to prevent the use thereof for the 
manufacture and sale of alcohol, spirits, and other liquors. 

“Twenty-fourth—That said lease was transferred and 
the bill of sale made by the Distilling Company to Weston 
Arnold, and by him to Woolsey, in order that there might 
be a vendor or trustee in existence who could enforce the 
terms and conditions contained in the assignment of the 
lease and in the bill of sale. That said Woolsey canceled 
and surrendered his contract for a salary on the 15th day 
of January, 1890, and he did not then know that the board 
of directors intended to transfer said lease, or to make the 
bill of sale to said Arnold. 

“Twenty-fifth—-That at the meetings of the Nebraska 
Distilling Company on the 15th and 17th days of Janu- 
ary, 1890, said Woolsey represented that he wished to 
purchase the Nebraska distillery to use as and for a cereal 
mill to manufacture cereal products, and at those meetings 
it was talked and understood by and between Woolsey and 
the members of the board of directors of the Distilling 
Company that the articles mentioned should be reserved in 
the bill of sale to him, and that a list of the articles to be 
reserved was made out with his knowledge and in his pres- 
ence, and that the articles of property contained in said list 
ave the same articles reserved in the bill of sale made by 
Weston Arnold to said Woolsey. 

“Twenty-sixth—That the trustees of the trust did not 
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call, nor were they promoters of, the meeting in Chicago, 
designated as the Fairbanks meeting. That meeting was 
composed of the owners of distilleries not connected with 
the trust. 

“ Twenty-seventh—That in February, 1890, said Dis- 
tillers’ and Cattle Feeders’ Trust became incorporated uuder 
the laws of the state of Illinois, with a capital stock of 
$35,000,000. 

“ Twenty-eighth—That since the commencement of this 
action, and on or about the 4th day of February, 1890, 
the said trustees of said trust sent its agents to Nebraska 
City to remove from the buildings of said Nebraska dis- 
tillery the articles of property mentioned as reserved in the 
bill of sale made by Weston Arnold to said George L. 
Woolsey. 

“ Twenty-ninth—That the Willow Springs Distilling 
Company of Omaha is and was, at all times mentioned in 
the petition, engaged in the manufacture of alcohol, spirits, 
and other liquors, and that said Willow Springs Distilling 
Company and the defendant company herein were the only 
distilling companies in the state of Nebraska, and that said 
Willow Springs Distillery has also entered said trust, and 
the former owner and present manager thereof receives 
from said trust an annual salary. 

“ Thirtieth—That a considerable number of distilleries 
that have entered the trust have been dismantled and ren- 
dered worthless as distilleries, 

“Thirty-first—That when all the distilleries located 
north and west of the Ohio river are run to their full 
capacity there is an over-production of alcohol, spirits, and 
other liquors, which reduces the price thereof to an extent 
that many of the distilleries cannot be operated without a 
loss to the owners thereof. 

“ Thirty-second—That the Nebraska Distilling Com- 
pany and the officers and stockholders thereof, including 
George L. Woolsey, in transferring said Nebraska dise 
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tillery to said trust, acted voluntarily, and such transfer 
was made with the consent and approval of said Woolsey, 
and he took an active part in effecting such transfer. 
“Thirty-third—That at the time of such transfer said 
Woolsey expected said distillery would run, but that said 
trustees made no agreement or promise that the distillery 
should continue in operation any definite length of time. 
“Thirty-fourth—That at the time the stock of George 
L. Woolsey in the Distilling Company, being 250 shares, 
was transferred to said Distillers’ and Cattle Feeders’ Trust, 
on the 19th day of December, 1887, he got full value 
therefor in the certificates of said trust, issued and delivered 
to him; that said certificates of the trust were worth from 
forty to sixty cents on the dollar of their face value. 
‘““Thirty-fifth—That prior to the time said Nebraska 
distillery was placed under the control of the trust, it 
yielded a large profit, a fact from which it would be reason- 
able to conclude that the distillery might have continued 
to be run under lik : circumstances with a like result.” 
Section 123 of chapter 16, Comp. Stats., provides that 
“Any number of persons may be associated and incorpo- 
rated for the transaction of any lawful business,” ete. It 
is also provided in chapter 15 that “So much of the com- 
mon law of England as is applicable, aud not inconsistent 
with the constitution of the United States, with the organic 
law of this territory, or with any law passed or to be passed 
by the legislature of this territory, is adopted and declared 
to be law within said territory.” These provisions of stat- 
ute were passed before the admission of the state into the 
Union and have continued in force ever since. A corpo- 
ration therefore can only be organized under our laws for 
a lawful purpose, and any acts done by such corporation 
for the accomplishment of a purpose not lawful is unau- 
thorized, in excess of its powers, and therefore illegal and 
void. The acts of a corporation, to be unlawful need not 
necessarily be mala prohibita or malum in se, although such 
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acts are illegal in all cases, but any act of a corporation 
which by the terms of its charter it is not authorized to 
do, is in excess of its powers and therefore unlawful. 

Contracts in total restraint of trade, as that a person 
shall not carry on his business anywhere in the state, are 
void, no matter what the consideration may be, because the 
effect of such contract must be injurious to the public. 
The early cases in regard to contracts in restraint of trade 
were reviewed by Parker, Ch. J., in Mitchel v. Reynolds, 
1 P. Wm.’s, 181, decided in 1711, and it was held, in effect, 
that contracts in total restraint of trade were void, and that 
contracts in partial restraint of trade were also void, un- 
less there was a sufficient consideration and a good reason 
for entering into the contract. In Horner v. Ashford, 3 
Bing., 322, contracts in total restraint of trade were held 
to be void. To the same effect are Homer v. Graves, 7 
Bing., 735; Hayward v. Young, 2 Chitty R., 407. These 
cases have generally been followed in this country. A well 
considered case on this subject is Lange v. Werk, 2 O. St., 
520, in which it was held that before such contract can be 
enforced it must appear by the pleadings and proofs that 
the restraint is partial, that it is reasonable, and founded 
on a good consideration, and this seems to be the law at 
the present time. (Lawrence v. Kidder, 10 Barb., 641; 
Pierce v. Fuller, 8 Mass., 223; Palmer v. Stebbins, 3 Pick., 
188; Whitney v. Slayton, 40 Me., 231; Nobles v. Bates, 7 
Cow., 307; Duffy v. Shockey, 11 Ind.,71; Bowser v. Bliss, 
7 Blackf., 344; Beard v. Dennis, 6 Ind., 204; Chappel v. 
Brockway, 21 Wend., 158.) 

Whatever tends to destroy competition and create a mo- 
nopoly is contrary to public policy and therefore unlawful. 
(Coal Co. v. Coal Co., 68 Pa. St., 173; Craft v. McCon- 
noughy, 79 Ill., 346; Railroad Company v. Collins, 40 Ga., 
582; Hazelhurst v. Railroad Co., 43 Id.,13; Trans. Co. v. 
Pipe Line Co., 22 W. Va., 600; People v. C.G. & T. Co., 
22 N. E. Rep., 798; Richardson v. Buhl, 43 N. W. Rep., 
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1102.) In the latter case it was held that a contract in 
furtherance of a monopoly and growing out of transactions 
in connection therewith, is against public policy, and al- 
though the question was not raised by the parties, yet the 
court on its own motion took notice of its illegal character 
and held it void. It is said “ The organization is a manu- 
facturing company. The business in which it is engaged 
is making friction matches. Its articles provide for the 
aggregation of an enormous amount of capital, sufficient 
to buy up and absorb all of that kind of business done in 
the United States and Canada, to prevent any other person 
or corporation from engaging in‘or carrying on the same, 
thereby preventing all competition in the sale of the arti- 
cle manufactured. This is the mode of conducting the 
business and the manner of carrying it on. The sole ob- 
ject of the corporation is to make money, by having it in 
its power to raise the price of the article, or diminish the 
quantity to be made and used at its pleasure. Thus both 
the supply of the article and the price thereof are made to 
depend upon the action of a half dozen individuals, more 
or less, to satisfy their cupidity and avarice, who may 
happen to have the controlling interest in this corporation, 
an artificial person, governed by asingle motive or purpose, 
which is to accumulate money regardless of the wants or 
necessities of over 60,000,000 of people. The article thus 
completely under their control for the last fifty years has 
come to be regarded as one of necessity, not only in every 
household in the land, but one of daily use by almost every 
individual in the country. It is difficult to conceive of a 
monopoly which can affect a greater number of people, or 
one more extensive in its effect on the country, than that 
of the Diamond Match Company. It was to aid that 
company in its purposes and in carrying out its object that 
the contract in this case was made between these parties, 
and which we are now asked to aid in enforcing. Monop- 
oly in trade, or in any kind of business in this country, is 
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odious to our form of government. It is sometimes per- 
mitted to aid the government in carrying on a great public 
enterprise, or public work under governmental control in 
the interest of the public. Its tendency is, however, de- 
structive of free institutions, and repugnant to the instincts 
of a free people, and contrary to the whole scope and spirit 
of the federal constitution, and is not allowed to exist un- 
der express provision in several of our state constitutions. 
Indeed it is doubtful if free government can long exist in 
a country where such enormous amounts of money are ac- 
cumulated in the vaults of corporations, to be used at dis- 
cretion in controlling the property and business of the 
country against the interest of the public and that of the 
people for the personal gain and aggrandizement of a few 
individuals, It is always destructive of individual rights, 
and of that free competition which is the life of business, 
and it revives and perpetuates one of the great evils which 
it was the object of the framers of our form of government 
to eradicate and prevent. It is alike destructive to both 
individual enterprise and individual prosperity, whether 
conferred upon corporations or individuals, and therefore 
public policy is, and ought to be, as well as public sentiment, 
against it. All combinations among persons or corpora- 
tions for the purpose of raising or controlling the prices of 
merchandise, or of the necessaries of life, are monopolies, 
and intolerable, and ought to receive the condemnation of 
all courts,” 

In Salt Co. v. Guthrie, 35 O.S., 666, it is said: “ Public 
policy unquestionably favors competition in trade to the 
end that its commodities may be afforded to the consumer 
as cheaply as possible, and is opposed to monopolies which 
tend to advance market prices to the injury of the general 
public,” ete. 

In Navigation Co. v. Railway Co., 130 U.S8., 1, the su- 
preme court of the United States, in speaking of the proper 
construction of articles of association of corporations or- 
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ganized under general laws, says: “We have to consider, 
when such articles became the subject of construction, that 
they are, in a sense, ex parte. Their formation and exe- 
cution—what shall be put into them, as well as. what shall 
be left out—do not take place under the supervision of any 
official authority whatever. They are the production of 
private citizens, gotten up in the interest of the parties who 
propose to become corporators, and stimulated by their 
zeal for the personal advantage of the parties concerned 
rather than the general good. * * * These articles, 
which necessarily assume, by the sole actions of the corpo- 
rators, enormous powers, many of which have been here- 
tofore considered of a public character, sometimes affecting 
the interests of the public very largely and very seriously, 
do not commend themselves to the judicial mind as a class 
of instruments requiring or justifying any very liberal con- 
struction. Where the question is whether they conform to 
the authority given by statute in regard to corporate organi- 
zatious, it is always to be determined upon just construc- 
tion of the powers granted therein, with a due regard for 
all the other laws of the state upon that subject. * * * 
The manner in which these powers shall be exercised, and- 
their subjection to the general laws of the state, and its 
general principles of public policy, are not in any sense 
enlarged by inserting in the articles of association the au- 
thority to depart therefrom.” 

This we think is a correct construction of the law 
relating to such articles and we adopt the same. Alcohol 
is an article of commerce. It is applied to a thousand 
uses in arts and manufactures. The amount which is rec- 
tified and used as intoxicating drinks forms but a very 
small part of the quantity actually distilled, and being an 
article of commerce, any contract creating a monopoly 
therein is against public policy and void. A corporation 
can exercise no powers except such as are granted to it, 
by the charter under which it exists. (Thomas v. R. Co. 
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101 U.S., 71; O. Ry. Co. v. O. Ry. Co., 130 Id., 1.) It 
is no part of the powers of the Distilling Company to 
sell all its property, real and personal, together with its 
franchises and powers necessary to properly carry on the 
business. (O. Ry. Co. v. O. Ry. Co., supra.) The fact that 
the corporation has authority to put an end to its existence 
by a vote of a majority of its stockholders, in which event 
it may proceed to settle up its affairs, dispose of its prop- 
erty, and divide its capital stock and surrender its charter 
to the state, does not authorize it to terminate its existence 
by a sale and disposal of all its property and rights. (Jd.) 

The findings in this case, to which no objection is made, 
clearly show that the object of the Distilling Company in 
entering into the illegal combination was to destroy com- 
petition and create a monopoly, not only by limiting the 
production of alcohol, but by dismantling as many dis- 
tilleries as the trust saw fit, absolutely prevent the man- 
ufacture of the article except in the few establishments 
controlled by the trust, and thus it would be enabled to 
control prices, prevent production, and create a monopoly 
of the most offensive character. Any contract entered into 
with such an object in view is, under the laws of this state, 
null and void, and the conveyance from the Distilling 
Company to the trust was in contravention of the authority 
conferred by the statutes on that company in excess of the 
powers granted by its charter, and against public policy 
and void, and no title passed by such conveyance. Since 
the bringing of this action the trust has endeavored to 
transfer the title of the property, and its attorney, after 
making an elaborate and able argument in its favor in this 
court, announced that he withdrew from the case. The court, 
however, cannot permit the trust thus to evade the law. 
If it can dismantle the property it will, in part, at least, 
have accomplished its illegal purpose. The property is 
within the jurisdiction of the court, and it is the duty of the 
court to make such disposition of it as the ends of justice 
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may require. As there has been an abuse of the corporate 
franchise it will be dissolved and annulled. As to the dis- 
position of the property and the right of Woolsey in the 
premises the court is not entirely clear and will hear fur- 
ther argument before making a final decree in the case, 
the injunction, in the meantime, continuing in full force. 
The act of 1889, in relation to trusts, has not been referred 
to, and its application to this case will be further considered. 


JUDGMENT ACCORDINGLY. | 


THE other judges concur, . 


GEORGE WAGNER, APPELLANT, V. WILLIAM BREED ET 
AL., APPELLEES. 


{FILep Jury 1, 1890.] 


1. Construction: THE INSTRUMENT IN WRITING, set out in the 
opinion, held, not to establish the relations of principal and agent 
between the parties thereto, nor is it a bill of sale, nor do its 
terms tend to give character to or localize the sales of beer after- 
wards made by the appellant to appellee B. 


2, Liquors: Satz: LEx Locr. Evidence examined, and held, to es- 
tablish the sales of beer by appellant to appellee in the state or 
Illinois, but not in the state of Nebraska. 


3 


: IntERSTATE ComMERCE. A sale of beer by the 
ear load, by W., in the state of Illinois, to B., of Nebraska, to be 
shipped to the latter state, is not a violation by W. of the law of 
the public policy of the state of Nebraska. 


4. Mortgage: ForurE ADVANCES. The limitation of the amount 
to be advanced by W. to B., as stated in the written instrument, 
get out in the opinion, held, to limit the amount of W.’s lien as 
against subsequent mortgagees, but not as against B. 


5. Counter-claim: EvIDENCE offered by B., in support of his 
connter-claim, examined, and held, insufficient for that purpose. 
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APPEAL from the district court for Adams county. 
Heard below before Gasiin, J. 


J. B. Cessna (J. M. Ragan,and W. P. McCreary, of coun- 
sel), for appellant, cited, on the contention that the contract 
with reference to the sale of beer was not against public 
policy: Hill v. Spear, 9 Am. Rep., 205; Shuenfeldt v. 
Junkerman, 20 Fed. Rep., 357; Tracy v. Talmage, 14 N. 
Y., 162; Feineman v. Sachs, 7 Pac. Rep. [Kan.], 222; 
Bowman Distilling Co. v. Nutt, 10 Id., 163; Abberger v. 
Marrin, 102 Mass., 70; Boothby v. Plaisted, 12 Am. Rep., 
140; Fegler v. Shipman, 11 Id., 118; Taylor v. Pickett, 3 
N. W. Rep. [Ja.], 514; Second Nat. Bank v. Curren, 36 
Ta., 555; Whitelock v. Workman, 15 Id., 357; Gross v. 
Scarr, 33 N. W. Rep., 223; Gaylord v. Soragen, 32 Vt., 
110; Bowman v. R. Co., 8 Sup. Ct. Rep., 689; Brown v. 
Md.,12 Wheat. [U.S.], 419; Brown v. Huston, 5 Sup. 
Ct. Rep., 1091; Welton v. Mo., 91 U.S., 275; Robbins v. 
Taxing Dist., 7 Sup. Ct. Rep., 593. 


C. H. Tanner, for appellees Breed, cited, in reply to the 
contention: Clark v. BR. Co., 5 Neb , 314; Kittle v. DeLa- 
mater, 83 Id., 325: Delhaye v. Heitkemper, 16 Id., 475; 
Bishop, Contracts, secs. 470-88; Hare, Contracts, p. 654; 
Flersheim v. Cary, 17 Pac. Rep., 825 [S. C., 39 Kan., 178]; 
Korman v. Henry, 32 Kan., 49; 1 Chitty, Contracts [Am. 
Ed.], 1380, 1382, 138; Gillen v. Riley, 27 Neb., 158. 


Dilworth, Smith & Dilworth, for appellees Browning e 
al., cited: Jones, Mortgages, secs. 366-7, and cases. 


Coss, Cu. J. 


This cause comes to this court on appeal from the dis- 
trict court of Adams county. In that court the plaintiff 
filed his petition alleging that on the 10th day of July, 

46 
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1885, the plaintiff, on the one part, and the defendants 
William Breed and Mary Breed, on the other part, entered 
into a contract, a copy of which is there set out, by which 
it was agreed that plaintiff was to sell and furnish the said 
William Breed with all the beer which he, the said William 
Breed, could sell in southern Nebraska, and by a mortgage 
executed and delivered by the said William Breed and Mary 
Breed to the said George Wagner, at the same time (and 
which was, in fact, the same paper) the said William and 
Mary Breed, parties of the first part, for the purpose of 
securing to said party of the second part any indebtedness 
that was or might be thereafter created by the parties of 
the first part to the party of the second part, by virtue of 
the sale of beer to the said William Breed, as therein af- 
terwards more fully set out, did bargain, sell, and convey 
unto the party of the second part, his heirs and assigns, 
the following described real estate, situate in the county of 
Adams, and state of Nebraska, to-wit: Lot ten, in block 
ten of Moore’s addition to the town (now city) of Hast- 
ings. That said conveyance was to be void, however, if 
the said parties of the first part should, when the parties 
to the said contract should cease to operate thereunder, 
pay, or cause to be paid to the said party of the second 
part, all debts that might be due him from parties of the 
first: part. 

That said mortgage was signed by William Breed anc 
Mary Breed at Hastings, Nebraska; was sent and deliy- 
ered to said George Wagner, at Rock Island, Illinois, 
where it was signed by him July 10, 1885, and was re- 
corded August 1, 1885, in the records of Adams county, 
Nebraska; that under.and by virtue of said mortgage, or 
agreement, said plaintiff did sell, furnish, and deliver to 
the said William Breed, one of said defendants, a large 
_ quantity of beer, which was on credit and not paid for by 

the said William Breed, to-wit, the sum of $3,549.81, 
which was due and unpaid May 14 and 15, 1887, for beer 
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sold by the plaintiff to the said William Breed at Rock 
Island, Tlinois, under and by virtue of said contract of 
June 10, 1885; that said contract remained in full force 
and effect until February 13, 1888, when, by mutual con- 
sent, the furnishing of beer ceased; that at all times from 
January 1,1887, to the end of said business and up to the 
present time, the said William Breed was indebted to the 
said plaintiff for beer furnished under ‘said mortgage to 
the amount varying from three thousand and sixty-seven 
dollars to four thousand dollars; that in evidence of said 
indebtedness the said William Breed and Mary Breed gave 
to plaintiff their two notes, the first dated June 2, 1887, 
for two thousand dollars, signed by William and Mary 
Breed, and the other February 13, 1888, for $1,404.76, 
signed William Breed; that the said William and Mary 
Breed, nor either of them, have,ever paid said plaintiff 
their said notes, the debt, or debts, due by virtue of the 
contract aforesaid, or any part thereof, as required by the 
conditions thereof, whereby said mortgage deed has become 
absolute. 

That on the 2d day of June, 1887, and February 13, 
1888, the said plaintiff and defendants made full settle- 
ment of accounts stated between them of claimsand indebted- 
ness, and as evidence of said indebtedness and accounts stated 
between said plaintiff and defendants which was secured — 
by said mortgage the said William and Mary Breed gave 
to plaintiff the two notes aforesaid. That the said defend- 
ants Newell Browning, Oscar E. Woods, Charles Morse, 
Charles F, Parmele, and Oliver & Boston have, or claim 
to have, some interest in said mortgaged premises, but 
their claims are subsequent and inferior to plaintiffs. That 
no proceedings at law have ever been had or commenced 
for the recovery of said debt, or any part thereof, nor has 
any part thereof ever been paid or collected. With prayer 
that the said defendants be foreclosed of all equity of re- 
demption or other interest in said mortgaged premises ; 
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that plaintiff may be declared to have the first lien and 
said mortgage premises may be sold according to law, 
and out of the proceeds thereof the plaintiff may be paid 
the amount adjudged to be due thereon, with interest at 
eight per cent per annum, and costs of suit; that said de- 
fendants might be adjudged to pay any deficiency that 
might remain after applying the proceeds of said sale to 
the payment of said debt, and for general relief. 

The defendants William and Mary Breed filed their 
answer, in which they admitted the execution, delivery, 
and recording of the contract, as shown by exhibit “A” 
of plaintiff’s petition. ‘They also admitted the execution 
and delivery of the two promissory notes, marked exhibit 
“B” and “C,” and attached to plaintiff’s petition. They 
further alleged as a defense to the said petition that, under 
the contract before mentioned, said William Breed and 
Mary Breed were indebted to the plaintiff herein on ac- 
count of $1,404.76, which was fully paid and satisfied by 
the said William Breed by his executing and delivering a 
negotiable promissory note, as appears by exhibit “C” of 
plaintiff ’s petition, and that the said William and Mary 
Breed, nor either of them, are indebted to the said plaintiff 
in any sum or sums of money whatever which is secured 
under and by virtue of the said contract, but are indebted, 
if at all, to said plaintiff in two promissory notes, set forth 
in plaintiff ’s petition, which are unsecured by said contract, 
and were given in full satisfaction of the credit obtained 
thereby, which notes are absolutely null and void and can- 
not be collected for the reason that the consideration there~ 
for arose out of a transaction contrary to public policy and 
the law in this, to-wit, the consideration therefor was 
for the sale by the plaintiff to the defendant of malt 
liquors, to-wit, beer, in the county of Adams and state of 
Nebraska, without the plaintiff’s first having procured a 
license therefor as required by section 1, chapter 50, of the 
Compiled Statutes, 
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For a further answer the said defendants say that the 
plaintiff at the commencement of this action, and for a long 
time prior thereto, was and still is indebted to defendants 
in the sum of $2,836.84, the same being damages sustained 
by reason of the plaintiff herein causing to be shipped to 
the defendant William Breed worthless and spoiled beer, 
which was of no value and unfit for use, by reason of 
which defendant William Breed’s business, as a vendor of 
beer, to be furnished under said contract, was absolutely 
ruined and he compelled to abandon the same, to his dam- 
age in the sum of $2,500; that defendant Mary Breed was 
and is the wife of defendant William Breed, and defend- 
ants deny each and every other allegation in plaintiff’s pe- 
tition contained, and defendants pray an accounting with 
the said plaintiff, and that they may have judgment against 
the plaintiff for the sum of $1,787.03, with interest thereon 
from the 13th day of July, 1888, with costs. 

The plaintiff replied, denying each and every allegation 
contained therein, and for a further reply the plaintiff alleged 
that the statute of Nebraska (1887) set up in defendants’ 
answer, in so far as it attempts to prevent and make void 
sales, if any, by plaintiff to defendant, of beer imported 
from Illinois and made in unbroken packages on arrival 
at Hastings, Nebraska, is unconstitutional and void, as an 
interference with interstate commerce. (Article 1, section 
8, of the constitution of the United States.) 

There was a trial to the court, a jury being waived, with 
afinding by the court “upon the issues and the evidence 
for the defendants William Breed and Mary Breed and 
against the said plaintiff, and that the notes sued on in said 
plaintiff’s petition were and are absolutely void, for the 
reason that the consideration therefor arose out of a trans- 
action contrary to the public policy and the laws of this 
state;” the judgment was “that the cause be dismissed as 
to the claim of the plaintiff against the defendants William 
and Mary Breed; that defendants William and Mary Breed 
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should go from thence without day as to tlre claims of said 
plaintiff as set forth in his petition,” with their costs, etc. 
The answer of the defendant Charles F. Parmele set up 
an indebtedness to him on the part of the defendant Will- 
iam Breed on the 14th day of May, 1887, of the sum of 
$1,671.45, and the execution and delivery on that day by 
said Breed to him, the said Parmele, of his two promissory 
notes of said date, by one of which he promised to pay to 
said Parmele, or order, on July 1, 1887, the sum of $671.- 
45, with interest at ten per cent after maturity, and by the 
other of which said Breed promised to pay said Parmele, or 
order, on August 1, 1887, the sum of $1,000, with interest 
at the same rate after maturity; and that at the same time, 
for the purpose of securing the payment of said promissory 
notes, the said William Breed made and delivered to said 
Parmele his deed of mortgage, conveying to him lots 10 
and 11, block 10, in Moore’s addition to Hastings, with the 
appurtenances, conditioned upon the payment of the said 
promissory notes, which said mortgage was duly executed 
and acknowledged as well by the said William Breed as 
by the said Mary Breed, his wife, and duly recorded in 
said county of Adams on the said 14th day of May, 1887; 
that said notes are due and unpaid, and said mortgage a 
first lien upon said premises. Defendant denies all of the 
allegations in said plaintiff’s petition not in his said an- 
swer admitted, with prayer for foreclosure and sale, ete. 
The answer of the defendant Newell Browning denied 
every allegation of said petition not expressly admitted, 
and for a further answer he alleged that on the 15th day of 
February, 1887, the defendant William Breed became in- 
debted to him, the said Browning, in the sum of $450 
for a house placed upon the premises described in plaintiff’s 
petition, said $450 being part of the purchase price of said 
house, and as evidence of such indebtedness then and there 
executed and delivered to the said Browning his two cer- 
tain promissory notes, by one of which he promised on 
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July 15, 1887, to pay to the order of Newell Browning 
$200, with ten per cent interest after date, and by the other . 
he promised on November 1, 1887, to pay to the order of 
Newell Browning $250, with interest at ten per cent from 
date; and to secure the payment of said notes the said Will- 
jam Breed and Mary Breed, his wife, executed and delivered 
to the said Newell Browning a mortgage upon lot 10, in 
block 10 of Moore’s addition to Hastings, which mortgage 
was duly recorded in the said county of Adams on the 
15th day of February, 1887; that the whole amount of 
said sum is now due and unpaid; with prayer for foreclos- 
ure and sale, ete. 

The defendants Oscar E. Woods and Charles Morse nor 
either of them made answer, and default was regularly 
entered as to each of them. 

It appears from the record that on the 7th day of De- 
cember, 1888, and before the trial, between the plaintiff 
and the principal defendants, the cause was brought on and 
tried upon the answers and cross-petitions of the defendant 
Newell Browning, the defendant Charles F. Parmelee and 
the defendants Oliver & Boston, and it was found that 
there was due the defendant Newell Browning from the 
defendant William Breed upon the promissory notes set 
forth in the answer of the defendant Newell Browning the 
sum of $530.60 which bears interest at ten per cent, 
etc., with all additional findings necessary to a foreclos- 
ure and sale; that there was due the defendant Charles 
F. Parmelee from the defeudant William Breed upon the 
promissory notes set forth in the answer and cross-petition 
the sum of $1,900.75 which draws interest at ten per cent, 
with the additional findings necessary to a decvee of fore- 
closure and sale; that there was due the defendants Oliver 
& Boston from the defendant William Breed for the lum- 
ber and materials furnished, as set forth in the answer and 
cross-petition of the said defendants Oliver & Boston, the 
sum of $13.10, which draws interest at ten per cent, with 
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the additional necessary findings to a foreclosure sale; with 
several judgments of forclosure and sale for the several 
amounts found as above in favor of the above named de- 
fendants and cross- petitioners. 

No answer or cross-petition of the defendants Oliver & 
Boston appear in the record. 

The cause was brought to this court by the plaintiff upon 
appeal. Upon the trial the plaintiff introduced in evidence 
the instruments relied on as a mortgage, which I here copy: 


‘CONTRACT AND MORTGAGE. 


“This agreement, made and entered into this the 10th 
day of July, A. D. 1885, by and between William Breed 
and Mary Breed, his wife, as parties of the first part, and 
George Wagner, of the city of Rock Island, in the state of 
Tlinois, as party of the second part, witnesseth : 

“The party of the second part does hereby constitute 
and appoint William Breed, one of the parties of the first 
part, sole and exclusive agent to sell the beer of party of 
the second part in all the territory south of the Union Pacific 
railroad, and west of the cities of Lincoln and Columbus, 
in the state of Nebraska. And said party of the second 
part hereby promises and agrees that he will not, during 
the continuance of this contract, sell any beer to any person 
in said territory other than William Breed, and said party 
of the second part hereby promises and agrees that he will 
at all times furnish the said William Breed with all the 
beer he may require for sale, and the party of the second 
part agrees to give credit to the said William Breed, from 
time to time, to the amount of fifteen hundred ($1,500) 
dollars. 

“Tn consideration of the agreements and promises of the 
party of the second part hereinbefore set out, said party of 
the first part hereby agrees to faithfully represent party of 
the second part in the territory above mentioned, and to act 

‘as his agent for the sale of lis beer, and at all times use his 
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utmost endeavor to sell the same in the markets of said 
territory, and he, the said party of the first part, for the 
purpose of securing to the said party of the second part 
any indebtedness that is now or may be hereafter created 
by parties of the first part to party of the second part, 
hereby bargains, sells, and conveys unto the party of the 
second part, his heirs and assigns, the following described 
real estate situated in the county of Adams, state of Ne- 
braska, to-wit: Lot 10, in block 10, in Moore’s addition to 
the town (now city) of Hastings. This conveyance to be 
void, however, if the said parties of the first part shall, when 
the parties to this contract shall cease to operate thereunder, 
pay or cause to be paid to party of the secoud part all 
debts that may be due him from parties of the first part 
for beer furnished parties of the first part by parties of the 
second part. This contract may be annulled by either 
party thereto, by giving the other party six months’ notice 
in writing. 

“Witness the hands of said parties this the 10th day of 
July, A. D. 1885. WILLIAM BREED. 

“Mary BREED. 
“GEORGE WaGNER. 
“Attest: J. M. Ragan, 
“Strate oF NEBRASKA, 

“ADAMS CouNTY. \ss, 

“Be it remembered, that on this the 10th day of July, 
A.D. 1885, before me, John M. Ragan, a notary public 
within and for said county, personally appeared Wm. Breed 
and Mary Breed, his wife, to me personally known to be 
the identical persons who executed the foregoing mortgage 
and contract, and they acknowledged the execution of the 
same to be their voluntary act and deed. 

“In witness whereof, I have set my hand and notarial 
seal this 10th day of July, A. D. 1885. 

“[SEAL. | JoHN M. Ragan, 
‘€ Notary Public.” 


730 NEBRASKA REPORTS. [ VoL. 29 


Wagner y. Breed, 


Also the notes set out in the petition. 


“Hastinas, NEBRASKA, June 2, 1887, 
“One year after date we promise to pay to the order of 
George Wagner, two thousand dollars, at eight per cent, 
value received. Wo. BREED. — 
“Due June 2, 1888, Hastings. Mary Breep.” 


“Hastines, Nepraska, Feb’y 13, 1888. 
“Four months after date we promise to pay George 
Wagner, or order, fourteen hundred and four dollars and 
seventy six cents, with interest from date at eight per cent 
per annum, for value received. This note is given for 
beer furnished by the payee to us under contract dated 
July 10, 1885, and secured by a deed of that date to lot 
ten (10), in block ten (10), in Moore’s addition to the city 
of Hastings, in Adams county, Nebraska, and recorded in 
recorder’s office of said county August 1, 1885, in book 
28 of Mortgages, at page 22 thereof. It is agreed that 
should: suit be commenced for the collection of this note, 
ten per cent shall be allowed as attorney’s fee, to be paid 

with the note and taxed with the costs in this case. 
“Wn. BREED.” 


There was also evidence introduced by the plaintiff upon 
the trial, in depositions taken upon notice and duly certi- 
fied, tending to prove the general course of business in the 
sale and shipping of beer by the car load by the plaintiff 
at and from his brewery at Roek Island, in the state of 
Illinois, to the defendant Wm. Breed, at Hastings, in the 
state of Nebraska, from about the 10th day of July, 1885, 
up to about the 14th day of May, 1887, and showing a 
balance of indebtedness from William Breed to the plaint- 
iff for and on account of such beer sold and shipped as 
aforesaid of $3.470.12. The necessity or even the rele- 
vancy of this evidence is scarcely discernible under the 
pleadings in the case, unless it might be deemed necessary 
to rebut, on the part of the plaintiff, the allegations and 
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evidence of the defendants, the Breeds, as to damages to 
them caused by the breaking up and ruining of the busi- 
ness of William Breed by reason of the plaintiff’s causing 
worthless aud spoiled beer to be shipped to the said 
William Breed. 

The contract, or paper, whatever it may properly be 
called, when all its parts aud provisions are considered and 
construed together, cannot be held to establish the legal re- 
lationship of principal and agent between the plaintiff and 
the defendant William Breed. Its purpose and object is 
twofold: First, to establish a trade on credit between tlie 
parties, and second, to provide a security for whatever in- 
debtedness might arise on the part of Breed to the plaintiff 
out of such trade, within the limits therein specified. The 
trade thus provided for was a monopoly by Breed of the 
product of plaintiff’s brewery within the territory specified, 
and this was agreed to by both parties. The third clause 
of the instrument taken alone would probably be construed 
to amount to an agreement on the part of Breed to sell 
beer in the name of the plaintiff and at his risk of profit 
or loss; but when considered in connection with the sec- 
ond clause, wherein the plaintiff agrees that he will not, 
during the continuance of said contract, sell any beer in 
said territory to any other party than the said William 
Breed and agrees to give credit to the said William Breed 
from time to time to the extent of $1,500, in supplying 
him with all the beer he may require for sale, all idea of 
the legal relationship of principal and agent imposing a 
liability upon the principal for acts or want of skill, care, 
or diligence of the agent is repelled. The instrument 
clearly contemplates the sale of beer by the plaintiff to 
Breed, but it is not a bill of sale or a contract of sale. 
Analyzed, it gives about the following: The plaintiff says 
to Breed: “ You are selling beer in a territory composed of 
that part of the state of Nebraska bounded on the north 
by the Union Pacific railroad and on the east by the cities 
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of Lincoln and Columbus; buy your supplies of beer for 
this trade of me and I will give you a monopoly of my 
beer in that territory aud will continue to give you a 
credit for beer to the extent of $1,500 for beer thus sold 
and supplied you, you giviug me a morigage for my ulti- 
mate security. Breed accepts this proposition and gives 
the mortgage security. The execution of this instrument 
created no legal liability on the part of either of the con- 
tracting parties, unless possibly it laid the plaintiff under 
an obligation not to sell beer to any person other than 
Breed within the territory therein specified. And also, 
after buying beer of the plaintiff, Breed was under an obli- 
gation to sell it to his customers within the above bounded 
territory in preference to beer from any other brewery or 
manufactory. But neither this instrument nor the place of 
its execution did or could control or give location to the 
subsequent purchasers of beer by Breed from the plaintiff. 
Large quantities of beer were afterwards ordered by Breed 
from the defendant from time to time by letters written 
from Hastings, Nebraska, to Rock Island, Illinois, and 
once personally by Breed at the latter place. The beer 
thus ordered was shipped from the latter to the former 
place to Breed by the car load by a common carrier usually 
of his selection and designation. In one instance a car 
load was shipped to the address of the plaintiff but this 
seems to have been unauthorized by the plaintiff and the 
fact of its occurrence is not presented in the case in such a 
manner as to be of significance. The freight on the beer 
thus shipped was uniformly paid by Breed. It was 
afterwards credited back to him in his account by the 
plaintiff; but this was proven to have been but a method 
of redncing the price of the beer to conform to the stand- 
ard price then in vogue. These sales of beer by the 
plaintiff to the defendant William Breed, upon which the 
indebtedness sued on arose, were made and concluded at 
Rock ‘Island in the state of Illinois. 
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In the case of Gillen v. Riley, 27 Neb., 158, we, fol- 
lowing the case of Haug v. Gillelt, 14 Kan., 140, held that 
“A liquor dealer must have a license from the city or 
county in which his store is kept; with such license he 
may send out agents and take orders in any part of the 
state for goods to be selected and forwarded from the stock 
kept in such store, and is not required to obtain a license 
from the authorities of each city or county in which orders 
are made therefor by such agent.” 

I cite the above case as bearing somewhat upon the prin- 

‘ciples of the case at bar. But here, were it not for the 
evidence of the plaintiff tending to prove that during all 
the time of the sales by him of beer to the Breeds he had 
complied with all the laws of the state of Illinois, and the 
regulations of the city of Rock Island upon the subject of 
the manufacture and sale of beer, it would be unknown 
to this case and the court which tried it that the sale of 
beer, either by wholesale or retail, was the subject of regu- 
lation in the state where the sales under consideration were 
made. It will probably be admitted to be the Jaw that an 
executory contract which contemplates the violation of the 
law of the place where the act or thing contemplated by 
the contract is to be done or performed, is void. The sale 
of beer contemplated by the instrument under considera- 
tion was to be made, and was made, in law and in fact, in 
the state of Illinois, where, so far as appears, the selling 
of beer, even without a license, was lawful, but where it 
also appears that the plaintiff had complied with all the 
legal regulations governing such traffic. It does not appear 
that the plaintiff had knowledge of any law or policy of 
the state of Nebraska, the violation of which was contem- 
plated by William Breed, or of the violation by him of 
any such law or policy. Evidence which tended to prove 
such knowledge on the part of the plaintiff, and which is 
commented upon by counsel in defendants’ brief, appears 
to have been stricken out of the record by order of the 
court pending the trial. 
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The defendants William and Mary Breed in their an- 
swer set up as a counter-claim an indebtedness of plaintiff 
to them of “$2,836.84, the same being damages sustained 
by reason of plaintiff’s, causing to be shipped to defendant 
William Breed worthless and spoiled beer which was in- 
valuable and unfit for use; by reason of which defendant 
William Breed’s business as a vendor of beer to be fur- 
nished under said contract was absolutely ruined, and he 
compelled to abandon the same, to his damage in the sum of 
$2,500.” This defense is not presented or contended for 
in the brief of defendants William and Mary Breed, nor is 
there sufficient evidence in the case to sustain it, William 
Breed, while on the stand as a witness in his own behalf, 
testified over the objections of the plaintiff that during the 
time that he was operating under said contract he received 
five car loads of beer from the plaintiff that he did not realize 
anything out of because the beer was spoiled; that this was 
the fault of the plaintiff in not placing sufficient ice about 
the beer in shipping it. He also stated that he could not 
exactly state how much he was actually damaged by reason 
of this bad beer, but he approximated it at about $2,800; 
that he kept track of the car loads, and notified the 
plaintiff. 

It will be observed that the cause of action set up in the 
answer was the ruin and loss of the defendant’s business 
by the plaintiff’s causing bad and spoiled beer to be shipped 
to him, while the evidence does not tend to prove the loss 
or ruin of defendants’ business, nor does it tend to estab- 
lish the value of defendants’ business if ruined or broken 
up. 
The claims of the defendants Newell Browning to the 
amount of $530.60, Charles F. Parmele to the amount of 
$1,900.75, and of Oliver & Boston to the amount of 
$13.10, with their several and respective rights to liens 
therefor upon the said mortgaged premises to the amount 
of said sums respectively, and in the order above named, 
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after the liens of the plaintiff thereupon, as hereinafter 
stated, were proved and established. 

The written instrument hereinbefore considered has been 
already stated to be in legal effect a mortgage. It is a 
mortgage for future advances. As between the parties to 
it, it is a mortgage to secure the entire indebtedness of the 
defendant William Breed to the plaintiff, as set out in the 
petition, to-wit, the amount of the two promissory notes 
plead and proved; but as between the plaintiff and the 
other defendants, whose liens were proven and established 
as above, the liens of the plaintiff, will take precedence 
only to the amount of $1,500, interest and costs, that be- 
ing the limit fixed by the terms of the instrument upon 
the advances to be made. The plaintiff is, however, en- 
titled to an additional lien for the balance of the amount 
of his said two notes and interest upon the proceeds of the 
sale of the mortgaged premises after the application of 
sufficient of such proceeds to pay his first lien of $1,500, 
and interest, and the several liens of the other defendants, 
as above declared. The debt and liens of the plaintiff to 
draw interest at eight per cent per annum, and the liens 
of the said defendants and cross-plaintiffs to draw interest 
at ten per cent per annum. 

The findings and judgment of the district court are re- 
versed, and judgment and a decree of sale for the plaintiff 
and against the defendants William Breed and Mary Breed, 
and in favor of the several defendants and cross-petitioners 
above named, will be entered at this court as above indi- 


cated. 
JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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O. J. SALisBurRy v. C. F. Ipprnes ET AL. 
[FiLep Juxy 1, 1890.] 


1. Negotiable Instruments: FALsE REPRESENTATIONS: FAIL- 
URE OF CONSIDERATION: TRANSFER. O. J. S. brought his 
action against C. F. I. and H. A. I. to recover a balance of prin- 
cipal and interest on their promissory note, payable fifteen 
months after date thereof, to the order of N. S. and indorsed to 
O. J. S. before maturity. Defendants set up want of consider- 
ation in the quantity, quality, and value of certain stock, furni- 
ture, and fixtures of the Union Pacific hotel and eating house at 
Cheyenne, and of certain accounts due and transferred with the 
possession and property of the hotel and eating house by O. J. 
S.to H. A. I.,and falsely and fraudulently represented by O. J. 
S., and for part payment of which the note in controversy was 
given. Held, That under the evidence O. J. S. negotiated the 
sale and falsely and fraudulently represented the quantity, 
quality, and value of the property different and greater than it 
actually was, and the note made payable to a third party at his 
suggestion and collusion. O. J. S. does not stand in possession 
as an innocent holder of negotiable paper before due, but is 
chargeable with the amount of the failure of the quantity, 
quality, and value of the goods, fixtures, and accounts sold and 
transferred by O. J. S. to H. A. I. 


2. Evidence on the part of defendants admitted over objections of 
plaintiff, held, rightly admitted. 


3. Certain testimony offered by plaintiff, held, rightly rejected. 
4. Instructions examined, and held, rightly given. 
5. The evidence examined, and held, to sustain the verdict. 


Error to the district court for Lincoln county. Tried 
below before Hamer, J. 


G. W. Heist, and Hoagland & Risse, for plaintiff in error: 


The law will not aid a party capable of taking care of 
his own interests, who has made a losing bargain, unless 
deceit, against which ordinary care could not protect him, 
has been practiced. (Noetling v. Wright, 72 Ill., 390; Mil- 
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ler v. Craig, 36 Id., 109; Cooley, Torts, 483*, and cases; 
Bristol v. Braidwood, 28 Mich., 191.) The representa- 
tions were mere expressions of opinion, on which defend- 
ant relied at his peril. (Saunders v. Hatterman, 2 Ired. 
[N. Car.], 32; Credel v. Swindell, 63 N. Car., 305; Bishop, 
Contracts [1887], sec. 664.) 


Beach I. Hinman, and Nesbitt & Grimes, contra: 


Redress will be afforded without regard to the means of 
deception, whether by word, act, or concealment. (Tallon v. 
Ellison, 3 Neb., 74, and cases; Faulkner v. Klamp, 16 Id., 
178; Phillips v. Jones, 12 Id., 215, and cases.) Proof of 
fraud in the inception of a note casts the burden on the 
holder to show his bona fides. (Woodward v. Rogers, 31 
Ta., 342.) Plaintiff should have asked for a proper in- 
struction if he was dissatisfied with those given. (Post v. 
Garrow, 18 Neb., 688; R. V. R. Co. v. Fink, Id., 93; B. 
& M. R. Co. v. Schluntz, 14 Id., 425.) 


Coss, Cu. J. 


This action comes up on error from the district court of 
Lincoln county ; the plaintiff in error was also the plaint- 
iff in that court. The action was brought on a promissory 
note executed by H. A. Iddings and C, F. Iddings, dated 
at Cheyenne, Wyoming, December 1, 1883, payable on or 
before fifceen months after date to the order of N. Sweet- 
land for the sum of $14,058, with interest at one per cent 
per month from date until paid, which note was indorsed 
in blank by N. Sweetland and also had indorsed thereon 
a payment of $835.20, made June 6, 1885, all of which 
was sufficiently set out in plaintiff’s amended petition; also 
that said N. Sweetland, for a valuable consideration, in- 
dorsed and delivered said note to plaintiff before the same 
became due, admitting the payment as indorsed on said 
note and claiming judgment for $887.67, with interest 

47 
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thereon at the rate of one per cent per month from the 6th 
day of June, 18865. : 
The defendants answered jointly: First, by a general 
denial; second, admitting that said note was signed by 
said H. A. Iddings as principal, and by C. F. Iddings as 
surety, and alleging that said note was given in part pay- 
ment for a half interest in certain furniture and hotel 
eredits in the Union Pacific hotel in Cheyenne, Wyoming 
Territory, bought by said H. A. Iddings of said plaintiff; 
that no consideration whatever passed from N. Sweetland 
for said note, but the entire transaction was with said 
plaintiff, and he had said note drawn in favor of said 
Sweetland with the intent to carry out the fraud hereinaf- 
ter set forth; that said plaintiff sold to said defendant the 
half interest in said fixtures, furniture, stock, and credits 
of said Union Pacific hotel, and in selling the same, fulscly 
and fraudulently represented the value of the same, and 
the quality of the articles so sold, and upon the statements 
so made by plaintiff, with relation to the articles therein, 
and the quantity, value, and quality of the articles therein 
contained, defendant entirely relied and purchased the 
principal part of the same, to-wit, the articles and credits 
hereinafter mentioned upon said statement, to-wit, that 
said half interest was sold to H. A. Iddings for $6,8v5. 
Said plaintiff falsely alleged that said property had appre- 
ciated in value up to the time of said purchase and since 
the same was purchased in July, 1882, from one Jones, in 
the amount of twenty-five per cent, when said property had 
in fact depreciated over twenty-five per cent and was of 
less value than it was when purchased in an amount of 
$2,500; that said plaintiff turned in to said H. A. Iddings 
two barrels of whisky and charged the same to said de- 
fendant, which were returned and not kept, they being of 
no value, and had not been paid for, of the value as repre- 
sented by plaintiff of $270.27; that plaintiff turned in a 
range, falsely representing the same to be in good condi- 
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tion, at a valuation of $1,250, which had no value what- 
ever; that plaintiff charged up one cow in excess of what he 
owned, and did not turn in, valued at $50; that plaintiff 
falsely charged for twenty-five gallons of brandy at $2.50, 
which proved to be wine costing $1.50, in excess $25; also, 
twenty-three and one-half gallons of wine at $2 per gal- 
lon, which was worthless, amounting to $47; also, fiftcen 
and one-half gallons of Catawba wine at $2.45, which 
was worthless, amounting to $37.90; also, eleven gallons 
of catsup at $9.90, which was wortliless ; total, $1,690.07. 

The plaintiff charged up and turned in the following 
credits due said firm, and falsely claimed that they were 
good and collectible, which were worthless and uncollecti- 
ble, to-wit: (Here follows a list of thirty-four accounts 
against as many several persons, amounting in all to 
$654.70.) That plaintiff turned in and charged up thirty- 
nine gallons of brandy, falsely claiming that it cost $6.50 
per gallon, bought of Her & Co., when it only cost $2.50, 
$150, and freight on the same at thirty-one cents per gal- 
lon, which only ‘cost ten cents per gallon, an excess of 
$8.19. 

That in the agreement the defendant H. A. Iddings 
agreed to pay his part of certain enumerated debts of the 
prior firm in said hotel, to-wit, Sweetland & Rockafellow, 
amounting to $100, said plaintiff agreeing that if there 
were debts in excess of said amount said defendant should 
pay the same ($816.94), and that said plaintiff would 
allow and pay said defendant the excess over $100 so 
paid said plaintiff. At this time, having purchased said 
Rockafellow’s interest in said hotel business, and liable 
with his brother-in-law Sweetland for said debts, pursuant 
to said agreement, said defendant and Sweetland afterwards 
paid the following of the same debts due by said firm, to- 
wit: (Here follows a list of thirty-one debts amounting in 
the aggregate to $1,347.70.) From which deduct $100, 
leaving $1,247.70. “One-half of which, $623.85, was paid 
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by said defendant H. A. Iddings, and is justly due from 
plaintiff, who agreed to pay the same to said defendant, 
amounting to $623.85, which with items before set forth 
on 3d page, $1,690.07, and items set out on 4th page, 
$816.94, amounts to the sum of $3,130.86. 

That plaintiff, at the time of the purchase of said articles 
by said defendant H. A. Iddings, guaranteed that they 
were of the value designated in the purchase, and that the 
debts transferred were good and collectible; that defendant 
H. A. Iddings, by his agent, Charles F. Iddings, relied on 
said guarantee in the purchase; that none of said amounts 
have been paid by said plaintiff. 

That by reason of the premises plaintiff is indebted to 
the defendant H. A. Iddings in the sum of $2,508.06, 
with interest at ten per cent from December, 1883, with 
prayer for judgment, etc. 

The plaintiff replied by a general denial. 

There was a trial to a jury, with a verdict and judgment 
for the defendants in the sum of $851.39. 

Plaintiff’s petition and assignments of error contain 
somewhat over fifty paragraphs, which, although not num- 
bered, are separately stated, with convenient references to 
the respective pages of the record upon which they are 
predicated. As many of the errors assigned as are argued 
by counsel for plaintiff in the brief will be examined. 

It is undisputed that the note sued on was one of a 
series of three notes given by H. A. Iddings as principal 
and C. F. Iddings as surety, for the purchase of a one-half 
interest in the furniture, fixtures, stock on hand, and busi- 
ness of the Union Pacific hotel, at Cheyenne. This prop- 
erty had been, something over a year before the giving of 
said notes, purchased from Mr. Jones by N. Sweetland, a 
brother-in-law of plaintiff, and one H. G. Rockafellow, 
and that the plaintiff advanced and loaned the money to 
them in severalty with which they paid for the same. 
These parties carried on the business for a year and more, 
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under the name of Sweetland & Co., when Rockafellow 
transferred his interest in said property and business to the 
plaintiff. About the time this transfer was made, the 
defendant C. F. Iddings being then in business at North 
Platte, the plaintiff came to him at that place, who was a 
friend and former employe of his, told him that he was 
going to take the house back, and proposed that said de- 
fendant should take it, and run the house for him, and, as 
said defendant stated when on the stand as a witness, “ made 
favorable propositions” to him. The witness (defendant) 
further stated that his partner inthe North Platte business, 
objected to his going to Cheyenne to engage in the business 
as proposed by plaintiff, informed plaintiff that he could 
not go, and at the same time informed him, to quote the 
language of witness, “that my brother was in shape, and 
that possibly if he could sell to him under the same terms 
that he would take it.” The plaintiff then went on east 
from North Platte, and witness C. F. Iddings wrote to his 
brother and co-defendant, H. A. Iddings, and told him of 
the proposition of plaintiff. It appears that H. A. Iddings 
was also an acquaintance and former employe of plaintiff. 

When the plaintiff returned from the east and passed 
through North Platte, C. F. Iddings informed him of his — 
correspondence with his brother, H. A. Iddings, and that 
his brother had said (or written) “that if he could get it 
upon those terms and make the trade, he would come out.” 
The next time plaintiff came back to North Platte, which 
was some time, not definitely stated, afterwards, he said to 
C.F. Iddings, “ You come out to Cheyenne and we will 
look the property over.” C.F. Iddings went to Chey- 
enne with plaintiff and looked the property over, and 
talked about the matter. “This,” continued the witness, 
“was at the time Salisbury took the house back from 
Rockafellow ; I forget whether at that time, or a couple of 
weeks afterwards, the transfer was made. We settled the 
matter as I supposed, talked it over among ourselves, and I 
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thought the matter was all settled. I had friends there, 
and I went out one afternoon, supposing that the next day 
the transfer would be made; I got there (returned to the 
house) about six or seven o’clock in the evening ; when I 
arrived I found that Salisbury had gone. THis sister, Irs. 
Sweetland, said Salisbury had concluded not to make the 
trade ; I wanted to know the reason, and she said she did 
not know, only that he told her not to make the transfer, 
that he wanted money for the house.” 

To the question “What were the terms of your agree- 
ment?” witness answered: “The first agreement was, that 
I was to take the house just as it stood; take the assets as 
per inventory and the liabilities also. Iwas to step into 
Rockafellow’s shoes, so to speak.” 

Q. Did you have an inventory there of the assets of the 
house? 

A. Yes, sir, 

Q. What did the inventory show? 

A. It showed something like thirteen or fourteen thou- 
sand dollars. It included fixtures and furniture. 

Q. Did he show that inventory to you? 

A. By his clerk, whom he had employed from Salt 
Lake City. 

Q. (Handing witness paper.) Examine that paper and 
state what it is. 

A. That is a balance sheet of the business there of the 
eating house at the close of business, December 1. 

Q. State for what purpose that balance sheet was used 
by Salisbury in this trade. 

. A. It was used as a paper to show up the assets and 
the Habilities of the business. 

Q. State what further was done by you and Salisbury. 

A. When Mrs. Sweetland informed me that Salisbury 
had left without transferring the house, * * * T 
think I waited a day and wrote or telegraphed him, but 
answer came, any way, for me to come and see him, and I 
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went to Salt Lake and saw him. I asked him why he 
had left that way, and he said that after he had come from 
making the trade, he thought that would not be a good 
way to do business; that he might die, or something of 
that kind might happen; that he had allowed Rockafcllow 
this money without any show; he had not j-aid his half 
on what he agreed to pay for the house, and so he rather 
objected to doing so. Salisbury said it was not business, 
and he would rather have it in better shape. I asked him 
how he wanted it. * * * He said he wanted some- 
thing down and wanted it in.some shape. We talked the 
matter over, and he finally told me that if I would pay 
him $2,500 down and give a nole for the balance, that he 
would have the house transferred ; that he would write to 
his sister and tell her to transfer it. * * * Salisbury 
said he would sell the house on these terms. I said I 
didn’t know whether my brother would have that much 
money or not. I had-written him supposing that we were 
to have the house withont paying anything down, paying 
as Rockafellow was to do—so much each month, I said I 
would see what he was willing todo. He said: “If you 
arrange the matter and give the notes, I will write my 
sister.” Ie wanted me to make the note and sign it with 
my brother. He said if that was done he would transfer 
the house. J said under those considerations I could not 
take the house on the same agreements as before. I said 
I have taken no inventory of the house; I have simply 
taken your figures. He claimed he did not know anything 
about it. I said, you certainly do, your clerk did the work. 
I said I did not want to take his figures. He said, “ We 
have ‘always been good friends, and you kuow if that is 
not all right I will make it all right.” I says, “I want a 
distinct understanding if we take that house and pay so 
much money down and give a note indorsed, what I am 
going to pay for. I don’t kuow what is in the house; 
there might be debts liable to come up.” He said ‘‘he 
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thought the liabilities would not amount to over one 
hundred dollars.” We agreed that there would be debts 
to the amount of one hundred dollars that I was to pay. 

Q. You said you had an inventory? 

A. Yes, sir. 

Q. Examine this book (handing witness a book) and 
state what it is. 

A. It is an inventory of the stores. I recognize what 
it is. 

Q. (Handing witness another book.) Examine that 
book also. 

A. This is an inventory of the furniture in the house. 

Q. Who made this inventory, if you know ? 

_ A. Mr. Rockafellow and Mr. Felt. Mr. Felt was Mr. 
Salisbury’s book-keeper, 

Q. Are these inventories you speak of those upon which 
the transfer was made? 

A. Yes, sir; they had drawn them on to a balance 
sheet. 

Q. What was the consideration paid for these premises? 

A. It was thirteen thousand dollars with the furniture 
and fixtures. The half interest was six thousand eight 
hundred and seventy-five, I think. 

Q. What did you get in that consideration ; what was 
the consideration ? 

A. I was to have one-half interest in the furniture, fix- 
tures, the stores of the house, and all assets; everything 
that was due, all accounts due the house. 

Q. What else were you to pay besides the amounts 
which you agreed by your note, and the cash you paid? 

A. Agreed to carry on whatever payments came up, of 
little bills, not to exceed one hundred dollars. We con- 
cluded there might be some come in that we did not know 
of, and they were limited to one hundred dollars. Salis- 
bury said “ Tf there is anything else, everything that you 
pay against the house, you know that I will fix it all right 
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with you.” As I had been in his employ before I consid- 
ered that he would. 

Q. State if you know whether there was anything paid 
on bills more than you agreed to. 

A. Yes, avery large number. * * * 

Q. You say that is a statement of bills receivable and 
the debts standing against the house. 

A. Yes, 

Q. And that is the statement under which the trade was 
made, so far as that part of the trade was concerned? 

A. Yes, sir. 

Q. What does that statement show there was due against 
the house? 

A. It showed the indebtedness of the house was some 
$6,083.96. 

Q. What does it show bills receivable? 

A. Two thousand and eighty-nine dollars and thirty- 
seven cents, 

Q,. What does it show the disbursements to be? 

A. Three thousand two hundred and seventy-six dollars 
and eighty-three cents, and the receipts $3,574.38. 

Q. Is that the same balance sheet that was used by you 
and Salisbury at the time you made the trade? 

A. These footings are. I don’t remember that this was 
the exact sheet; these were the footings. We talked. the 
matter over in the first place before this was made. The 
first sale or trade was made prior to this, but the last one 
was made upon these same footings. 

Q. Were the footings taken from that sheet and that is 
the sheet you had at the time you had the talk at Cheyenne? 

A. Yes, sir. ; 

Defendants here offered the balance sheet in evidence as 
prepared by the plantiff in the action, for the purpose of 
showing the basis on which the trade was made between 
the parties ; whereupon counsel for the plaintiff examined 
the witness as to the competency of the evidence offered, as 
follows: 
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Q. Who was the statement gotten up for? 

A. Mr. Salisbury got it up; he had Mr. Felt get it 
up; I don’t know what he got it up for. 

Q. Was it gotten up before or after you come out there? 

A. He was doing it during the month and kept it along. 
He was there during the month going over all thé data. - 

Q. Was it not gotten up to see the condition of the house 
for the month of December? 

A. No, sir; it was’ gotten up by Mr. Salisbury. Mr. 
Salisbury sent Mr. Felt there for that purpose, to find out 
the condition of the business; he sent him from Salt Lake ; 
he was his clerk at Salt Lake. 

Q. You were not present at the time Felt was sent by 
Salisbury? 

A. Salisbury said he had brought Felt there. 

Q. You did uot hear Salisbury tell Felt what to do? 

A. Not when he started. 

Plaintiff objected to the evidence, as immaterial and 
irrelevant, which objection was overruled and the paper 
admitted in evidence. The paper admitted is marked 
“Defendants’ Exhibit A, April 19, ’88.” I copy the pa- 
per in full. 

STATEMENT FOR NOVEMBER, 1888. 
Disbursenents. 


Groceries and supplies..........:ccccsseecersesseeeees $307 14 
EUXpPeNnses ...csceeesavseasescsesercersvesecarsrssnacesoes 210 70 
Help seccesevesatestereceeevensicssanscecenesetsenvoaseess 164 07 
Furniture and fixtures. .......cccccce cece scnar coeeesees 9 70 
Fuel......... ebs es sdaaind sabavareces a sees Scien aidenscsueee 179 35 
Live stock ..cccsceecesvescsccssesscetecacsesscvececesces 8 75 
Meat ......... seeaernenee deca nxdubadousdeeaduanvetcweneses 418 89 
Wevetabled. ..cccccscscacsasceavecenessuscvsssessevsaacens 173 22 
Produce and poultry......ccccsesecesecseecseesessees 431 27 
Bar expense..... os. ssnis enc sudee seed caasebleoteticeaese sy a) 
Bar VOOM.....scescsesccssscscnscetsceccscnscsrenesenceees 416 22 
Interest and exchange....c.ccccccsscceccecrsretsevcees 2 75 


$2376 83 
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In addition to the above $2,376.83 there is yet to come in: 


Craig, Davis & Co.’s Dill....c.ccsscecscecserseeceeee $00 31 


Barker & Johnson.....csccvcceesces sees noiees sevesenee 88 08 
WP OCB ET atid ds easetn oudtnannned mamhleeii stan sivae PETDO 
Due employes for November.........ceeesev eens ere 

Rent for November............ccccccceeeeseneesees «» 245 00 


Also a meat bill from La Rose, electric light, telephone, 
and fifty cents at Rhodes & Troxell. That is all that I 
know of, 


; Receipts, 
Hotel: register sacsssasaiddv ersten rtixesvetesssvasyesseorg LODO TZ 
Dining room....ccecssesseeee ii SeSuabennise saicatwag dae 1448 06 
Lunch ro0m,...cccccceccccscevecceecescesteeeeeeanessees 299 95 
Bar room....... scavese Site eonesdese eee Nueeeesiaeutee 729 61 
Profit and loss... .ccscescecsevce crs seetseosecscacs 04 
$3574 38 


The admission of the above evidence is spccifically re- 
ferred to and assigned for error in the first paragraph of 
the petition in error, but is only referred to in the brief in 
a very general way as a part of the testimony of C. F. 
Iddings, contained in pages 1 to 36 of transcript. This 
paper was not offered in evidence by the defendant, nor 
received by thecourt as a book of account, nor as evidence 
of the facts or statements therein contained; but as evi- 
dence that the plaintiff made, or procure: to be made, the 
statements there contained, as showing the state and condi- 
tion of the business, and also as tending to fix the value of 
the property and business, which the defendants were then 
in the act of purchasing, or about to purchase, from him. 
For this purpose I think the paper admissible, and in the 
absence of argument, or authority to the contrary, it is so 
held. 

The testimony of C. F. Iddings was continued as fol- 
lows: 

Q. What part of this book shows the inventory of the 
goods you purchased? 
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A. This part relating to groceries, liquors, and cigars. 
There is no page mentioned in the book. 

Q. Does that book show the full inventory of the prop- 
erty got and the prices for all of it? 

A. It is supposed to, but it does not show it. 

Q. Who made that book? 

A. Mr. Felt made a portion of it. The items are in 
another handwriting; the dollars and cents are in Felt’s 
handwriting. 

Q. Was that inventory and those footings used in the 
consummation of the trade made by you? 

A. Yes, sir. 

Counsel for defendant here offered the inventory in evi- 
idence. Plaintiff’s counsel objected to the evidence, as im- 
material and irrelevant, and upon the further ground that 
the defendants have not proven that Salisbury knew any- 
thing about this inventory, or had anything to do with it, 
which objection was overruled and the paper admitted in 
evidence. This paper covers a little more than three pages 
of the bill of exceptions. It appears to be an invoice of 
sundry and various articles of chattel property, consisting 
in great part of cigars of various brands, and liquors of 
sundry and various kinds in different parcels and quanti- 
ties. This invoice contains several barrels of whisky, but 
I am unable to identify either or any of them as those re- 
ferred to in the answer. It contains eleven cows at $50 
each; two items of brandy, one is set down as ‘“ Cognac 
brandy, thirty-nine gallons at $6.50, $253.50,” the other 
as “Imported brandy, seventeen gallons, at $6.50, 
$110.50 ;” also “one cask California brandy, twenty-five 
gallons at $2.50, $62.50 ;” also “one cask California wine, 
twenty-three and one-half gallons at $2, $47;” also “one 
barrel dry Catawba wine, fifteen gallons at $2.45, $37.97,” 
and ‘fone barrel tomato catsup, eleven gallons at 90 cents, 
$9.90.” 

At the close of this inventory is the following total 
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footing, which evidently also contains $2,272.26 brought 
forward from some other page.........ssescecenses $8115 29 
And the following: Furniture and fixtures esti- 

mated as worth 25 per cent more than when 

took possession of house; 25 per cent added 


t0 $7,717 .....000 sssersccsnsccscssssccscesscccescess 9646 00 
$17761 29 

Less error on first page of inventory...........00. 242 49 
$17518 80 


The testimony of the witness was continued as follows: 

Q. State what that book is that you have, . 

A. This is the inventory of the furniture and the bed 
clothing, tableware, and such like. Yes, here are the totals 
of the different rooms. 

Q. Is there anything else there? 

A. The different tableware; everything contained in the 
table line, etc. 

Q. What is this? 

A. That is the grand total of $12,772.01. 

Which was objected to by plaintiff’s counsel, who pro- 
ceeded to examine witness as follows: 

Q. What is that book ? 

A. It contains the minute inventory of each room in the 
house; what contained, that is, all the beds, carpets, chairs, 
bedclothing, and also the tableware and tables, furniture, 
and fixtures of the dining room and kitchen, and the range. 
. When was that book made? 

. Just prior to the purchase by my brother. 

. Who made it? 

. That was made by Mr. Rockafellow and Mr. Felt. 

. Did you see them make it? 

. No, Rockafellow told me that he made it, and that 
was the book. Rockafellow and Felt went through the 
rooms together, and Rockafellow said to me he made this 
inventory. 


>rOPrOorO 
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Q. All you know about this is what Rockafellow said ? 

A. Mr. Felt admitted it. He was there and admitted 
that he made such an inventory. 

Q. All you know about the taking of that inventory is 
what Rockafellow told you ? 

A. He told me that he and Felt made it and that they 
were together. 

Q. At the time Rockafellow told you? 

A. Yes, sir; Felt had been there two or three weeks 
prior to that. 

Q. How long before you made the purchase? 

A. I don’t remember; it might have been a week or 
two or three weeks. The negotiations were commenced by 
Salisbury, and I think before it was finished. 

Q. (By counsel for defendant.) What use was made of 
these footings in this inventory in this trade? 

A. They were the basis of the trade, and used as such, 

Counsel for defendant here offered in evidence pages 9 
to 56 inclusive. Plaintiff objected, as immaterial, irrele- 
vant, and incompetent, which objection was overruled and 
the evidence received. 

But three pages of this book are copied into the bill of 
exceptions, to-wit, pages 37, 45, and 46. The articles in- 
voiced consist of kitchen furniture, with the value of each 
article respectively set opposite, including one range and 
fixtures, $1,000; contents of twenty-nine rooms, including 
parlor and bath room, halls, attic, dining room furniture, 
tableware, pantry room, lunch room, kitchen, office, bar, 
hall, and stairs, sundry bar and store room, with value of 
contents of each set opposite thereto, amounting in the ag- 
gregate to $12,772.01. 

The above paper and evidence are held properly ad- 
mitted upon the same ground as that mentioned under the 
first head, of which it is really a part. 

The examination of the last witness was continued. 

Q. How much did you say was the consideration for the 
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one-half interest of the goods in the house, and the house 
itself? 

A. That included the goods, furniture, fixtures, supplies, 
liquors, and groceries. 

Q. What was the consideration, agreed on, for that 
amount ? 

A. Six thousand eight hundred and seventy-five dollars. 

Q. What, if anything, else did you agree to do in the 
premises ? 

A. If any other bills came up, Mrs. Sweetland having 
been a partner in the old firm, the bills had to be paid; we 
were to go on and pay other claims, as they came in. 

Q. How much indebtedness did you assume? 

A. What indebtedness is shown there, and to the extent 
of $100 in addition to that. 

Q. Did you assume that wholly, or the one-half of it? 

A. One-half of it. 

Q. Was it in addition to the $6,875, the consideration ? 

A. I think it was all included in that ; I think the bal- 
ance sheet shows that makes the whole indebtedness, 

Q. Have you ever had any conversation with Salisbury 
since the house was closed and the notes coming due, with 
reference to these notes ? 

A. Yes, sir, in December, 1885; it was shortly after 
the Pacific Hotel Company rented all the hotels on the 
line of the road. 

Q. State what conversation you had with him then, with 
reference to his allowing the amount that you had paid on 
this old indebtedness against the hotel, over and above 
the amount that you had assumed. 

A. Salisbury came to me and wanted the note paid. 
He knew the house in Cheyenne would be compelled to be 
sold for a good deal less than it was worth. The Pacific 
Hotel Company had rented it, and also our house here. 
Salisbury came on, evidently with the idea of collecting 
the notes. I told him I would like for him to wait until 
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the house was sold, when we would have some ready 
money; he said no. I told him there were some amounts 
due us, and we had paid more than we had agreed to pay, 
and there was a settlement to be made. The notes 
amounted then to nearly $5,000. He says it cannot amount 
to that, not more thanhalf of it, and I want you to pay all 
you can to secure us. He wanted to be secured. I said, I 
would rather wait until the hotel was sold; he said, no. 
I said, I was willing to pay all I had agreed to pay, and 
that would amount to $2,000 or $2,500 more than we 
agreed to pay. 

Q. What did he say at that time, and promise about the 
allowance of any sum you had paid out on the accounts 
due against the house, over and above what you did agree 
to pay ? 

(Objected to, as irrelevant, and objection overruled ; ex- 
ception.) 

A. He said he was perfectly willing to allow it, and that 
it was proper that he should. 

Q. What had he ever said as to the allowauce of over- 
charges that had been made for the property ? 

A. He said, “ You know we will settle this matter up 
squarely,” that he had always done so well, and knew I 
had confidence in him, and it would all be settled up sat- 
isfactorily. 

Q. State whether or not you relied upon his representa- 
tions concerning this property. 

° (Objection by plaintiff, for the reason that it has not 
becn shown that Salisbury made any representations what- 
ever in relation to any property which was sold, and that 
the question is not confined to any specific property. Ob- 
jection overruled and exception taken.) 

Q. How long had you been acquainted with Salisbury ? 

A. Since 1878, I was in his employ until I weut into 
partnership with Mrs. Cash in 1882. 

Q. Were you in the employ of the plaintiff from 1878 
to 1882? 
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A. About that time, between three and four years. 

Q. What business was he engaged in? 

A. Mining and staging. The star-route business. 

Q. State if he ever made any representations to you 
about the amount of this hotel property you purchased for 
your brother, and what these representations were? 

(Objection by plaintiff, unless it states the time and place 
and the witness states the language used. Objection over- 
ruled and exception taken.) 

A. Hefirst stated in regard to the property at North Platte, 
when he came to ask me to take the property, that it was 
a good paying business property, and if rightly managed 
ought to pay out in a year or a year and a half; that I was 
acquainted with the business, and at Cheyenne it was much 
larger, and all that was necessary was to run the business 
economically, 

Q. What did he say with reference to the quantity and 
quality of the property as shown by the inventory on which 
the trade was made? 

A. That, he said, was gotten up by his clerk, and he had 
him get it up as carefully as possible, and he relied on him 
as being very competent and accurate. He knew that 
everything was straight and correct. 

Q. Did you make any other inventory of the property 
other than that made by the plaintiff in this action? 

A. I did not make it, only through my brother when he 
came back, when he took possession of the house after the- 
* trade had been consummated. We did that to find out. 
whether the other inventory was correct or not. 

Q. State whether or not, in making this trade, you re- 
lied upon the inventory made and furnished by the plaintiff 
in this action and representations made by him. 

(Objected to, as leading. Objection overruled and excep- 
tion taken.) 

A. I depended entirely upon what he furnished me to go 

48 
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by. In fact I considered whatever he did, at that time, 
‘was perfectly honest and straight. 

Q. With whom was this trade made? 

A. With O. J. Salisbury. ; 

Q. Did you have any trading with Sweetland in that 
respect? 

A. I never spoke*a word to Sweetland, and he never 
said anything to me about it in any shape. 

Q. Did any one act for Sweetland in the trade? 

A. No, sir; I will say that I spoke to him this much : 
after the trade was all consummated, in making the trans- 
fer Mr. Sweetland was there at the time, when he told the 
lawyer to make out the papers for the transfer to my 
brother. 

Q. State why the note was drawn in favor of Sweetland. 

A. We calculated we were going to pay those notes at 
maturity. My brother expected to have $1,800 shortly, 
that was in litigation, and he expected to pay the notes, 
and expected that the house would pay out right along. 
He intended to pay so much per month on the notes. 
However, if not, that we should have the time on it. That 
was our idea that we should have the notes there. 

Q. State the substance of what was said abottt the 
money going to Salisbury. 

A. The substance of it was that Sweetland was to remit 
the money to him each month, what we paid each month on 
the notes; if my brother got his money from the judgment 
which he anticipated, it would be paid and remitted. 

Q. What consideration, if any, did you receive from 
Sweetland for these notes? 

A. No consideration whatever. 

The plaintiff in error, in bill of exceptions, relies upon 
the alleged error on the part of the court in overruling his 
objections to that part of the above testimony indicated by 
the objections and exceptions noted. 

The first of the objections which refers to what the 
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plaintiff said to the defendant witness was clearly admis- 
sible, as the declaration of the plaintiff and a part of the 
res geste. 

The second clause which refers to the reliance of the de- 
fendant upon the statements of the plaintiff to him was 
admissible, although, as it appears further on, that the 
trade was consummated shortly after such statement was 
made, that the defendant relied upon them would probably 
be presumed; yet I know of no rule of evidence which 
would exclude it. 

The objections under the third head, as to representations 
made by the plaintiff as to the amount of property in- 
volved in the sale, and what such representations were, is 
based upon the omission of defendant’s counsel to call the 
attention of the witness to the time aud place of the mak- 
ing of such declarations by the plaintiff. Instead of this 
being a ground of objection to the question, had counsel 
pursued the form indicated by the objection, the question 
would probably be objectionable as leading. It was not 
objectionable for counsel to frame the question as was done 
in general terms, nor was it objectionable on the part of 
the witness in his answer to state any declaration of the 
plaintiff in respect to the kind, description, and value of 
the property, made at any time during the negotiations. 

By reference to the witness’s answer it will be seen that 
he sufficiently located the declarations of plaintiff testified 
to as to time and place. The objection, therefore, must be ~ 
overruled. 

The next point made in the bill of exceptions refers to 
the re-examination of this witness. It appears from the 
cross-exaniination, and re-examination, that upon the pur- 
chase of the hotel property at Cheyenne by the Iddingses 
three promissory notes of about equal amounts were made 
by them for the purchase money, payable to the order of 
N. Sweetland, and that two of the notes had been paid. It 
also appears, from the whole case, that this witness, C. F. 
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Tddings, was at that time in partnership with a Mrs. Cash 
in conducting the hotel and eating house at North Platte, 
under the name of Cash & Iddings, this Mrs. Cash being 
a sister of the plaintiff. The testimony of C. F. Iddings 
comes down to the time of the dissolution of the firm and 
the settlement of its affairs. Upon his redirect examination 
the witness testified in reply to interrogatories as follows: 

Q. State to whom you made payment upon the note 
sued on. 

A. I made it to Mrs. Cash. 

Q. Explain the circumstances under which the payment 
was made. 

A. It was at the time we passed the deeds, bills of sale, 
and the final settlement of the business of the firm of Cash 
& Iddings. Mrs. Cash took a certain amount of property 
and I took a certain amount, and after we had figured up 
the value of each, we had given possession of the respect- 
ive properties prior, but we had not the inventories, and 
whenever it was, on the date of final settlement mentioned, 
we figured up the value of each property. After Mrs. 
Cash had figured on the value of her property and I had 
figured up mine, there was that much money due me from 
her. She presented the note in place of giving me money 
I supposed I was to get. I then stated to Hinman that 
I did not want to pay that; that note is not to be paid. 
- Salisbury admitted (Objected to, as incompetent and 
irrelevant, Objection overruled and exception taken.) I 
objected to the payment of the note; Mrs. Cash insisted 
upon it; on the indorsement of the money. Hinman 
knew the circumstances, and said I had better pay it, and 
fix up this business. 

Q. Was this in the presence of Mrs. Cash? 

A. No, sir; that was advice to me about the payment 
of the note. 

Q. Why did you make that payment? 

A. Because I did not want it to go into litigation with 
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my property; I was afraid of that if I did not get deeds, or 
bills of sale—that was the reason I made it. 

Q. (By the court.) What did Mrs. Cash say as to who 
owned the note ? 

A. She did not say, but she refused to sign the bills of 
sale and deeds unless I allowed the money to go on that 
note. (Objected to and overruled.) She objected to sign- 
ing the deeds and bills of sale unless I paid the money on 
that note. 

Q. Could you get a settlement and a dissolution of the 
partnership between you and the Cashes without allowing 
this amount to be credited by Mrs. Cash upon this note in 
question. 

A. I could not get a settlement of the business without 
that. 

The point raised seems to be to the question by the court. 
As I understand the testimony, Mrs. Cash, the sister of 
plaintiff, had this note inher hands, which, though payable 
to the order of N. Sweetland, was indorsed by him, and by 
the plaintiff; that she claimed to hold it as the property 
of the plaintiff, and claimed its payment for him, and on 
his account, out of the proceeds of the dissolved partner- 
ship then being settled up, or so much of the proceeds as 
was coming upon such settlement to the witness, C. F. Id- 
dings. In holding the note, and presenting it for payment, 
she was acting as the agent of the plaintiff, and I see no 
objection to the question propounded by the court, nor to 
the answer of the witness, as to any representation which 
she made, the same being a part of the res geste. 

The next thirteen points of objection arise upon the over- 
ruling of as many objections by the plaintiff to the testi- 
mony of the defendant H. A. Iddings, who testified in 
behalf of defendants. These errors are not argued by 
counsel in the brief, and will therefore be referred to only 
in a general way. 

By reference to the inventories and exhibits, it is seen 
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that the same contain certain articles of cigars, barrels of 
whisky, brandies, wines, accounts, and a certain range and 
fixtures, 

The general theory of the defense is that they bought 
one-half interest in the hotel and eating house property, 
which had formerly been sold to N. Sweetland and H. G. 
Rockafellow by the plaintiff, wholly on credit, and had’ 
been kept and managed by them for a year or more, and 
that shortly before the purchase by the defendants, Rocka- 
fellow had turned his interest back to the plaintiff, and 
that it was this interest that the defendants purchased ; that 
the theory of Rockafellow turning his interest back to the 
plaintiff was somewhat indefinite, but that about that time, 
probably commencing before and continuing after, more 
with a view to the sale of such interest to the defendant 
than to the transfer of it by Rockafellow to the plaintiff, 
an inventory of the property had been taken, by clerks 
sent there for the purpose by the plaintiif, and that in the 
purchase of said interest by the defendants from the 
plaintiff they had relied upon this inventory as to the 
quality, quantity, and value constituting the stock of the 
busiuess purchased. 

The testimony of H. A. Iddings, the principal of the note 
sued on, and the Iddings who personally took possession 
of the half interest, and for a while carried on the busi- 
ness at Cheyenne, as a partner of the Sweetlands, is chiefly 
directed to the condition in which he found the property 
upon taking possession of it. That certain articles con- 
tained in this inventory, to-wit, two barrels of whisky 
charged up at $270.27, proved not to be the property of 
the house, but of the firm of Iddleman & Bros., of Chey- 
enne, and which had been left there by the owners with an 
expectation that the house would buy it, which it never 
did, and was afterwards removed by them; that a certain 
barrel of brandy contained seventeen gallons, and was 
charged up at $6.50 per gallon, and freight thereon at 
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thirty-one and one-third cents per gallon as its actual cost, 
when the bill of the brandy showed that it had been 
bought of Tler & Co., of Omaha, at $2.50 per gallon, 
showing an overcharge of $164.22; also, that a certain 
cask of twenty-five gallons, inventoried and charged as 
brandy at $2.50 per gallon, proved to be an inferior article 
of California wine worth not more than $1.50 per gallon, 
making an overcharge of $25; also, one cask of fifteen 
and one-half gallons charged as dry Catawba at $37.97, 
which was absolutely worthless and was thrown out; also, 
three casks of California wine, containing in all ninety-five 
and one-half gallons, was absolutely worthless, without 
statement as to price; also, cask of tomato catsup, eleven 
gallons, charged at $9.90, which was spoiled and worthless. 
It also appears that the range and fixtures which the wit- 
ness testifies were inventoried at $1,250, but which, as I un- 
derstand the inventory, should have been stated at $1,000, 
and which were absolutely worthless for the purposes re- 
quired, but it would appear had for some time been used 
unserviceable by Sweetland aud Rockafellow up to the 
time of the sale to defendants, when, by the united evidence 
of all the witnesses who testified in regard to it at the 
trial, it had to be replaced by anewone. It appears that in 
this sale the hotel and bar bills, of whatever length of 
standing, were invoiced and charged up at their face value. 
The witness was interrogated and answered as to the un- 
collectible worthlessness of certain of these bills. 

It will be seen, by reference to the answer, that the 
principal allegation is “that the plaintiff sold to the de- 
fendant the one half interest in said fixtures, furniture, 
stock, and credits in said Union Pacific hotel, and iu sell- 
ing the same falsely and fraudulently represented the value 
of the same and the quality of the articles so sold, and 
upon the statements so made by plaintiff in reference to 
the articles therein, and the quantity, quality, and value of 
the articles therein contained, defendant entirely relied, and 
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purchased the principal part of the same, to-wit, the arti- 
cles and credits hereinafter mentioned in said statement, 
to-wit, that said one-half interest was sold to H. A. Id- 
dings for $6,865, etc., with specifications as to the articles 
upon which false statements and representations were 
made.” 

The purpose, and evident tendency of the testimony of 
this witness was to prove and point out the several respects 
in which the articles sold failed to come up to the repre- 
sentations made. This evidence was necessary to make 
out the defendant’s case upon the theory of the answer. 
The answer was replied to and the trial had thereon; and 
without specific allegation or argument showing the same 
to be inadmissible, or in violation of some rule of evidence, 
as it is left in the plaintiff's brief, I must express the opin- 
ion that it was properly submitted to the jury. 

Some further point is sought to be made to certain tes- 
timony of Rockafellow, but the specific part excepted to is 
not pointed out with sufficient certainty to enable me to 
distinguish and consider it. 

This witness testified that from the fall of the year 1882, 
to that of 1883, he was engaged in business in Cheyenne, 
carrying on a ratlroad eating house and hotel; that the 
plaintiff O. J. Salisbury furnished the money to buy out 
the business of the former proprietor, Jones, and that wit- 
ness carried on the business for about thirteen months. 

Q. Did you at any time sell any interest to any other 
person, or did any one take an interest in the business with 
you? (Objected to, as immaterial and leading. Objection 
overruled and exception taken.) 

Yes, sir; Mrs. Sweetland, Mr. Salisbury’s sister, 
What relation did she bear in a business sense ? 
Mr. Salisbury furnished them the money. 

What was the firm vame? 

Sweetland & Co., and I was the company. 

At what time did you sell out? 


OPOPOP 
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A. While the inventory was being taken I gave them 
possession. I did not have anything more to do with it 
after about the middle of October, 1883. 

Q. To whom did you sell? (Objected to, as incompetent. 
Objection overruled and exception taken.) 

A. I transferred my interest to O. J. Salisbury. 

Q. At the time you sold to him was there an additional 
inventory taken? (Objected to, and overruled; exception 
taken.) 

A. Yes, sir. 

Q. State whether or not there was a range in the hotel 
at that time and its value and general appearance. (Ob- 
jected to. Overruled and exception taken.) 

A. Yes, sir, and it was no earthly good; I had to be 
repairing it most every day in the week, 

Q. What was its appearance to a casual observer? (Ob- 
jected to. Overruled and exception taken.) 

A. It appeared to be a first-rate range to a person not 
knowing anything about it. 

Q. Of whom did you buy the furniture and fixtures? 

A. Of G. M. Jones. 

Q. To whom did you sell? (Objected to, and overruled.) 

A. I transferred my interest to Salisbury at that time. 

Two or three of the foregoing questions were in form 
objectionable, as leading the witness toward his answer. It 
appears that the plaintiff was not represented at the taking 
of this deposition, and that the objections to the several 
questions were, so to speak, interlined at the trial. The 
several objections on account of immateriality and incom- 
petency were properly overruled, and had those made as 
leading been taken at the time of taking the deposition, the 
questions would doubtless have been modified to avoid the 
" overruling of the objection, and none of them seem to me 
to contain prejudicial error, and certainly not sufficient to 
coutrol the judgment. 


C. B. Felt testified that he resided in Salt Lake City ; 
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that he was in Cheyenne in December, 1883; that before 
coming there he was employed as book-keeper for Gilmore, 
Salisbury & Co. 

Q. Why did you come to Cheyenne? 

A. Mr. Salisbury informed me he had received word 
from Mrs. Sweetland that their books were getting into a 
tangled condition, and would like to get me to come down 
and straighten them out; and, in case she sent for me, he 
gave me permission to go. In the latter part of Novem- 
ber I received a telegram from Mrs. Sweetland asking me 
to come, and I went and remained five weeks ; that he took 
the books as he found them, the clerk being behind some 
eight days, and gathered up all the papers he could find in 
a diligent search, and put everything upon the book under 
the instruction of Mr. Rockafellow and Mrs. Sweetland ;. 
that he took off a balance sheet from their books; that Rock- 
afellow and Mrs. Sweetland were running the house under 
the name of Sweetland & Co.; that it was the same hotel 
that Iddings afterwards bought an interest in; that he took 
off a statement showing the business up to November 1, 
and subsequently a statement from November 1 to Decem- 
ber 1; that no one assisted him on the regular books of 
the hotel, but when he arrived there, Rockafellow and an- 
other named Voorhees were taking an inventory of the 
contents of the hotel, which witness described how taken 
and made up. 

Q. (By plaintiff’s counsel.) State if you know what 
that means on page 100 of defendant’s Exhibit B. 

A. That means that while we were at work upon the in- 
ventory, putting a value on the goods and on the property 
in the house, in shape of furniture, it was discovered be- 
tween Rockafellow and Mrs. Sweetland, as to the value of 
the property compared to what it was when they took it, 
that the business was such as to warrant their putting on 
an increased valuation on account of incumbrauces of the 
business, and hence this entry was made. 
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Q. That is on furniture and fixtures estimated and worth 
25 per cent more than when they took possession of the 
house? 

A. Twenty-five per cent added to the $7,717. 

Q. What does the $7,717 represent? 

A. The inventory of valuation of the furniture and fix- 
tures taken from the ledger account as being the amount 
paid when they took possession of the property—of the 
furniture and fixtures. 

Q. Then that was added to the price they paid for the 
furniture and fixtures. 

A. Yes, sir. 

The examination of the witness was continued at great 
length. 

Q. Do you remember anything about two barrels of 
whisky being charged on the list, that were claimed by 
Idleman Bros.? 

A. Iam not aware of any whisky claimed by them on 
this list, although I do not know that it was not. 

Q,. Are you aware of the fact of their claiming any 
whisky? 

A. I was informed by Rockafellow. (Objected to by 
counsel for defendants.) 

Q. Was Rockafellow one of the owners of the property 
when he talked to you about it? 

A. Rockafellow informed me that there was one barrel 
of whisky about the premises which belonged to Idleman 
Bros. : 

Q. Did he say anything about that being put into the 
list? 

A. No, sir. 

Q.. Was there anything said in relation to that barrel of 
whisky in the presence of Iddings? 

A. Yes, sir; I could not give the exaet language, but 
the fact was referred to, of a barrel of whisky belonging to 
Idleman Bros., sent over by them without having been 
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ordered, and C. F. Iddings suggested that we walk up to 
Idleman’s and request them to take it away. * * * 

Q. Who was the owner of that property when you went 
to Cheyenne, at request of Mrs. Sweetland? 

A. I do not know what knowledge on that point would 
consist of. 

Q. Who claimed to own it? (Objection overruled.) 

A. Rockafellow and Sweetland? 

Q. To whom did Rockafellow transfer his interest? 

A. I only know the general publication of that fact—the 
publication of the notice of dissolution of the partnership 
in the newspapers. (The defendants’ counsel objects, as 
not the best evidence, the publication being better, and 
the agreement of dissolution being the best. Objection 
sustained and plaintiff excepted.) 

Q. At what time did you see the published notice? 
(Objection sustained.) 

Q. In what paper was the notice published? (Objec- 
tion sustained.) 

Q. Was it published in Cheyenne newspapers? (Objec- 
tion sustained.) 

Q. State now the contents, as nearly as you can remem- 
ber them, of that dissolution notice. (Objection sustained.) 

Q. When did you last see one of those notices, and in 
what paper? (Objection sustained.) 

The above rulings of the court constitute the foundation 
of the last point presented in the brief, as errors of law on 
the trial. There are two reasons why this objection cannot 
be sustained. 

First—The testimony as offered was not admissible, as 
not being the best evidence of the fact sought to be proved. 

Second—There was no offer to prove any stated fact or 
facts by the testimony presented. 

The following instructions to the jury, asked by defend- 
ants and given, are assigned as error: 

“No. 1. If the jury find that the plaintiff was negotiating 
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the sale of the property in question, and was making rep- 
resentations to Iddings, and was interested in the sale, and 
the notes were made payable to Sweetland, at the sugges- 
tion of the plaintiff, and then indorsed by Sweetland to 
the plaintiff, the plaintiff does not stand in the position 
of an innocent purchaser of negotiable paper before due, 
but would be chargeable with any equities existing between 
the makers and payers of the note in the action.” 

The entire evidence, as a whole, tends to prove that the 
plaintiff was the real owner of the property; that he ad- 
vanced the purchase money for it, in the name of Sweet- 
land and Rockafellow; that it was carried on in their 
names at his sole risk, and that almost, or quite, contem- 
poraneous with the sale of one-half interest to the Iddingses, 
Rockafellow turned over the half interest standing in his 
name, to the plaintiff; that Rockafellow was entirely un- 
known in the sale to the Iddingses, which was made by the 
plaintiff, and the note executed to the order of N. Sweet- 
land, at the request and by the direction of the plaintiff. 
No other conclusion could be drawn from the testimony. 
The instruction objected to was, therefore, rightly given, 
and could hardly have been more favorable to the plaintiff, 
in view of the evidence and the facts of the case. 

“No. 2. If you find from the evidence that the defend- 
ants have claimed a defense to the note in action in the 
hands of Salisbury, prior to the date of indorsement on 
the note, in order to make this indorsement a ratification 
of the contract, it is incumbent on the plaintiff to show 
that the indorsement was voluntarily made by Iddings, 
with all the circumstances of the sale.” 

I see no objection to this instruction. As hereinbefore 
stated, C. F. Iddings, the joint maker, but, in fact, a surety, 
being in business as a partner with Mrs. Cash, a sister of 
the plaintiff, the partnership dissolved and in process of 
settlement, leaving the assets in the hands of Mrs. Cash, 
and certain payments therefor being about to be made to 
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Tddings, she presents the note sued on as agent of the 
plaintiff, and demands that the money due Iddings on 
settlement be left in her hands for the plaintiff, as the 
owner of the note, and indorsed thereon, instead of being 
paid, on settlement, to Iddings, which he consented to, 
solely to avoid a lawsuit and to get rid of litigation. The 
instruction tells the jury simply, “That in order to make 
this payment or indorsement a ratification of the contract, 
it was incumbent on the plaintiff to show that the indorse- 
ment was voluntarily made by Iddings, with all the cir- 
cumstances of the sale.” I think the court might, with 
propriety, have gone further and told them that had it even 
been voluntarily made, it would not have estopped the de- 
fendant from claiming all that has been given him in the case. 

The plaintiff also claims error in giving the third in- 
struction of the court of its own motion, as follows: 

“Tf you find the plaintiff sold the hotel fixtures, or that 
they were sold on his account, you will proceed to adjust 
the alleged differences between the parties, if the plaintiff 
’ yepresented to defendants that there was more property in 
the hotel than there actually was, and the defendants were 
thereby deceived, and, relying upon the representations of 
the plaintiff, bought the property and gave the note sued 
on, they are entitled to a credit for the shortage, and if the 
shortage exceeds the amount of plaintiff’s claim, they 
should have judgment for the excess; so, too, if any of the 
articles transferred were worthless or unfit for use, and that 
fact was unknown to defendants at the time of the trans- 
action, the defendants should have credit for the difference 
in value of the defective articles, as they were, and as 
they ought to have been, under the contract; so, too, if 
there was a failure to deliver a cow sold, or any other of 
the articles sold, you will give the defendants credit for 
value of the articles sold which were not turned over, and 
if the accounts to the hotel were guaranteed, and could not 
be collected, the defendants should not bear the loss,” 
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Ido not think this instruction liable to the objection 
offered by plaintiff in the brief. It is expressly given on 
condition that the jury find that the plaintiff sold the hotel 
fixtures, or that they were sold on his account, thereby ex- 
cluding the supposed case of the plaintiff’s brief, that the 
instruction was equally applicable, and left the jury to infer 
that if Sweetland sold the property, as agent for the plaint- 
iff, or any other person, the plaintiff would be liable to 
defendant for damages. The case doubtless turned on this 
instruction, and for aught that appears to me it is sufficiently 
based on the evidence and the law arising from it. 

Counsel in the brief complain, generally, of the instruc- 
tions, that they directed the attention of the jury to the 
facts favorable to defendants, leaving out of view all that 
tended to illustrate the theory and claim of the plaintiff. 
The first instruction by the court of its own motion 
charged the jury that the plaintiff was entitled to recover 
the amount of the note sued on, with interest, unless the 
defendants established their defense by a preponderance 
of the evidence. By the second it charged them that if 
the plaintiff was the one who sold the hotel fixtures and 
on whose account the same were sold, the difference, if any, 
between purchaser and seller might be adjusted in this 
case, otherwise not. 

Now this was the whole theory of the plaintiff ’s case. 
He sued, as is seen by his petition, as the holder and 
indorser of a promissory note made and delivered by 
defendants to the order of N. Sweetland, and by him trans- 
ferred to the plaintiff for value. He discovered no other 
theory by his pleadings, and, so far as can be gathered from 
the voluminous testimony, the only facts sought to be es- 
tablished were negative in character, and from which the 
plain inference was to be gathered that the plaintiff, while 
the beneficiary of the transactions with the defendants 
sought to obscure and cover up the fact, anal the motive, 
by the use of the names and agency of the Sweetlands. 


’ 
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While I agree that it is the law that a court in its in- 
structions must impartially present the theory upon which 
either side prosecutes, or defends, its lawsuit, this theory 
must be gathered from the pleadings in the case, and the 
evidence applicable thereto. This, I think, the court has 
observed, and satisfactorily done in this case. 

The judgment of the district court is 


"AFFIRMED. 
THE other judges concur, 


8S. H. Kyner v. EvizaBeto Upstini ET Atm 
. [Frzep Juty 1, 1890.) 


1, Mill-Dams: InpEMNITy. Where a mill-dam is built across a 
natural water-course without leave to build or to continue the 
same obtained under the provisions of the statute, the owner of 
an adjacent milland dam, whose mill-power and premises may 
be affected or injured thereby, may prosecute proceedings for 
indemnity under the 14th sec, of chap. 57 et seq., Comp. Stats., 
without recourse to the ad quod damnum under the preceding 
sections. . 

: THE INQUEST and proceedings returned by the sheriff 
under the writ of ad quod damnum not satisfactory to the plaintiff, 
whose remedy lies under the 14th section et seg. of the mills and 
mill-dams act, will not be deemed reversible error as to other 
proceedings for want of consistent application to the remedy 
sought. 


2. 


Error to the district court for Brown county. Tried 
below before K1nxatpb, J. 


M. B. Malloy, for plaintiff in error, cited: Gould, 
Waters, sec. 610, and cases; Smith v. Waddill, 11 Leigh 
[Va.], 532. 


L. K. Alder, contra, cited: Seeley v. Bridges, 13 Neb., 
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547; Nosser v. Seeley, 10 Id., 460; Stuwmbo v. Seeley, 23 
Id., 212; Washburn, R. P. [4th Ed.], 350. 


Coss, Cu. J. 


This proceeding is brought on error from the district 
court of Brown county. The plaintiff in error made his 
application for the writ of ad quod damnum under the 
provisions of section 14 of the act entitled “Mills and 
mill-dams.” The writ was issued, the jury selected and 
summoned. ‘The original petition and application ap- 
pear to have been lost from the files of the court below, 
but attached to the record, and not within the certification 
of the clerk, there is a substituted petition alleging that 
the plaintiff is the owner of the west half of the south- 
west quarter of section 30, township 30, range 20 west, 
and has had a fee simple and equitable ownership since 
the year 1883; that Long Pine creek flows from south to 
north almost one-half mile through the land; that the 
chief value of the land is from this stream and its power 
to propel and operate mills; that the plaintiff owns a 
large flouring mill on this stream, located on his said land 
with a dam across the creek immediately opposite the mill 
of the height of eleven feet, and the mill receives its power 
from the water from the dam; that the defendants own the 
west half of the northwest quarter of section 30, township 
30, range 20 west, and Long Pine creek runs through it a 
distance of from 200 to 300 feet, and that defendants’ land 
is abont 175 feet north of plaintiff’s mill; that plaintiff 
began the erection of his mill and dam March 16, 1885, 
and that in a few days afterwards the defendants, who live 
200 feet northward of plaintiff’s mill and dam, began the 
erection of a temporary mill and dam about seventy-five 
feet northward of the south line of their land, for the pur- 
pose of harassing the plaintiff and to destroy his mill 
power, backing the water onto his land and up against his 
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mill-dam and mill-wheel, causing damage to the plaintiff, 
reducing the power of his mill and putting him to great 
expense each year to keep his dam correspondingly higher 
‘ to secure the necessary power to operate his mill; that de- 
fendants’ dam backed the water onto plaintiff’s land, mill, 
and dam forty-two inches high, causing great damage, and 
when defendants lower or raise the gate of their flume it 
causes an increase or decrease in the power of the plaintiff’s 
mill, requiring a man to watch the rise and fall of the water, 
and to regulate the mill machinery accordingly, and re- 
quiring the plaintiff’s dam to be raised twenty-six inches 
higher to regain the necessary power; that the plaintiff’s 
flouring-mill is of public utility, and that he gave the de- 
fendants ten days’ notice in writing before making this ap- 
plication, informing them that he should apply for a writ 
of ad quod damnum, as provided by law; that the plaintiff 
is damaged in $1,000 by reason of the premises, wherefore 
he asks said writ and judgments for said amount of dam- 
ages, and that the defendants’ mill-dam be lowered twenty- 
six inches. 

On October 2, 1886, at a regular term of the district 
court of said county, a writ of ad quod damnum was ordered 
to be issued, directed to the sheriff, commanding him to 
make a list of twenty-four disinterested freeholders of the 
county and notify the defendants to appear at the clerk’s 
office on a day to be appointed, to strike alternately with 
the plaintiff a jury of inquest, as provided by law. 

On December 27, 1886, the parties struck such jury, and 
the jury were notified toappear on plaintiff’s land described 
on January 8, 1887, The jury met at the time and place 
designated and were charged by the sheriff: 

“1st. To view the land where the abutment was and 
locate and circumscribe by water and bounds one acre 
thereof, having due regard therein to the interests of both 
parties, and to appraise the same according to its true value. 

“2d. To examine the lands above and below the prop- 
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erty of others, which are, or may probably be overflowed 
or injured, and say what the damage has been aid will 
be to the several defendants, naming them, and whether 
the mansion house, or any one else, or the offices, curtilages, 
or gardens thereunto immediately belonging will be over- 
flowed or injured. 

“ 3d. To inquire whether, and in what degree, fish of 
passage or ordinary navigation will be obstructed, and 
whether in their opinion the health of the neighborhood 
will be annoyed by the stagnation of the water. 

“4th. Whether and by what means any such obstruc- 
tion, annoyance, or injury can be prevented, 

“Sth, Whether such mill is, or will be, of public utility.” 

Of their proceedings they made the following return: 

“We, the jury impaneled and sworn in the above en- 
titled action, do find the following, to-wit: 

“st. That the mill and dam of 8. H. Kyner’s, on the 
N. W. 4 of the S. W. 4 sec. 30, twp. 30, range 20, on Long 
Pine creek was begun to be erected on the 16th day of 
March, 1885. 

“2d. That said mill and dam were completed in 1885 
and has been in continuous operation ever since, except 
when being repaired, and is a mill of public utility. 

“3d. That defendants in this cause have no right to flow 
water back onto the property of plaintiff. ‘ 

“4th. That defendants be caused to lower their dam so 
as to relieve plaintiff entirely from the back water caused 
by dam of defendants. 

“ Sth. That the costs of this cause shall be equally di- 
vided between plaintiff and defendants.” 

The defendants filed their answer and plea in bar ad- 
mitting the ownership and possession of the lands described 
by the plaintiff; also their ownership and possession of the 
land described immediately north of that of the plaintiff, 
and that said creek flows through a portion of it, that they 
have built a mill-dam across the same, and that they re-. 
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ceived the notice of the plaintiff of his application for this 
writ, and deny each and every other allegation or matter in 
the petition contained. 

They allege that they are the owners of the west half of 
the northwest quarter of section 30, township 30, range 20 
west, in said county, of a rough and broken quality, and 
its chief value is in the water power therein; that Long 
Pine creek flows across the southeast ‘corner for a distance 
of about 300 feet, cutting off a small corner and furnishing 
a good mill site and creating a water power for a mill, 
which are the chief elements of value and the principal 
inducement and consideration of defendants’ becoming the 
purchasers of the land; that they commenced thie erection 
of a saw-nill, turning lathe, machine shop, and dam upon 
their mill site and premises in the year 1883, the dam 
being built across said Long Pine creek about 100 feet 
north of the south line of their premises; that on account 
of a freshet and washout defendants were delayed in com- 
pleting their dam and mill, and at the urgent request of 
citizens of the vicinity operated their mill for a time by 
steam machinery, but continued to work and prepare the 
mill for water power so far as time and means would per- 
mit, but by reason of delays were unable to complete their 
mill-dam for‘operations by water power until May, 1885, 
although the dam was completed on March 17, 1885, and 
the mill operated by water for about one month, when the 
dam and machinery were washed out, and defendants were 
unable to completely repair it for a period of eleven mouths, 
since which the mill has been operated by water power ; 
that the dam when first built was of the height of three 
feet, raising the water in the flume and race connected with 
the dam to the height of sixteen inches, and no higher, 
since the completion of the dam in 1885, and never high 
enough to flow the water out of its natural channel within 
the banks of the creek, and no part of plaintiff’s land or 
premises have been overflowed thereby; that defendants’ 
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saw-mill is of public utility, and of great benefit to the 
people of the vicinity, and furnishes the only means of 
livelihood to defendants and their family. 

That plaintiff’s mill and dam were commenced and 
erected after that of defendants, and after the water of the 
ereek had been raised by defendants’ dam to its present 
height, which has been continuous since May, 1885. 
Plaintiff’s grantors built his said mill and dam with a full 
knowledge of that height in 1886, and with full knowl- 
edge of all the facts alleged; that defendants appropri- 
ated said water power long before the plaintiff or any of 
his grantors attempted to use the same; that at the com- 
mencement of their mill and dam, the land on which the 
plaintiff’s mill is now situate was then owned by one John 
Danks, who had given defendants authority and permis- 
sion to back the water up the channel of the creek to the 
height and distance caused by the erection of their dam, 
and they proceeded under such authority and permission to 
expend large sums of money in the erection, improvement, 
and completion of their mill and dam, relying thereon and 
upon being the first occupants of said land and water for 
milling purposes. 

That plaintiff owns the land and bed of said creek for a 
distance of half a mile above these defendants’ land, com- 
mencing at their south line and within a distance of about 
100 feet of defendants’ dam. That plaintiff’s grantors 
built his mill and dam within about eighty-five feet of the 
south line of defendants’ land, when they could have built 
the same with equal expense and convenience at any point 
within halfa mile of the south line of defendants’ premises, 
or of 200 feet further up the stream, and been entirely clear 
of the back water caused by defendants’ mill and dam. 
These proceedings were not commenced by the plaintiff in 
good faith, but maliciously for the purpose of harassing 
and annoying defendants, and procuring them to dispose of 
their property at a low and nominal sum. Wherefore the 
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plaintiff is not entitled to the writ of ad quod damnum 
herein, and these proceedings should be quashed and judg- 
ment for the defendants. 

To this answer the plaintiff replied that defendants did 
not begin the erection of their saw-mil], machine shop, and 
dam in the year 1883, and that they were ‘not delayed by 
any freshet, overflow, or washout; that they were using 
steam power to propel the small amount of machinery they 
had in use, and were not working to the erection of a mill 
dam theretofore, but had two footlogs across the stream, 
which remained there for years, and that the present dam 
of defendants is twenty-six inches higher than it was in 
May, 1885, and has overflowed the land of plaintiff, and 
now does, causing the water to overflow the banks of the 
stream onto plaintiff’s land. It is denied that defendants 
ever operated a mill by water power on Long Pine creek 
before plaintiff’s mill was started; that defendants’ mill is 
not of public utility. It is denied that John Danks ever 
gave defendants any privilege to back water on plaintiffs. 
land, or that plaintiff was not the first occupant of his land 
and water privileges, and denies that he could put his mill 
and dam at any other place on his land where he could 
have operated it without great expense and inconvenience, 
and denies that these proceedings are malicious, but asserts 
that they are just. 

There was a trial to the court and jury, but whether to 
the same jury as that originally summoned by the sheriff 
does not appear. The jury was charged as follows : 

“JT. That the ownership of the mills and mill-dams and 
lands on which they are situate is admitted by the liti- 
gants, and you need ‘not consider the questions as to 
whether they have been proven. 

“TI. In determining the question of public utility of 
the mills to be run by water power, you should consider 
all of the evidence tending to show the size, structure, and 
capacity of said mills, the machinery used in the same, and 
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the quality of the machinery, and the amount and value of 
work they can be made to perform, and the evidence tend- 
ing to show what has already been performed by and with 
said mills has a proper bearing upon this question. 

“TIT. That the burden of proof is on plaintiff to estab- 
lish by a preponderance of evidence the public utility of 
his mill to be operated by water power, and likewise the 
burden of proof is on defendants to establish the public 
utility of their mill propelled by water power. 

“TV. Upon the second question propounded, you 
should take into consideration all of the testimony bearing 
upon it, including that tending to show wherein defendants 
first begun the erection of their mill, when it was finished, 
the use to which it was devoted, by what power it was op- 
erated, when they first begun the erection of their dam, 
how they prosecuted the work, the time expended upon 
the building of the dam, the time when work was sus- 
pended upon the same, the time when completed, and when 
first made use of, together with all of the circumstanecs of 
the completion of the same, with the evidence tending to 
show when the plaintiff’s dam was begun to be erected, 
and the knowledge defendants had of the intentions of the 
plaintiff’s grantors to erect the dam and mill. Also, con- 
sider the evidence tending to show that a flow and washout 
occasioned the delay of defendants in their work, giving 
the defendants the benefit only of time necessarily lost on 
that account, and the evidence tending to show that notice 
had been given plaintiff’s grantors of defendants’ intention 
to erect said mill-dam, and that tending to show that 
plaintiff or his grantors had given defendants notice of his 
or their intention to erect the dam and mill, is proper evi- 
dence as tending to show the good faith of the defendants ; 
and this should be considered in connection with the evi- 
dence tending to show the action of the defendants before 
and after such notice or notices, with reference to said 
dam of defendants, if such notice was given. 
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“V. The evidence tending to show the height of de- 
fendants’ dam and the effect it has had upon the operation of 
plaintiff’s mill, the height of the water in the stream be- 
fore defendants’ dam had been raised to the height now 
complained of, and its height at any time in the year 
1883, is proper evidence to be considered on the issucs 
joined. 

“VI. The burden is upon the plaintiff to prove by a 
preponderance of evidence all the issues of which he has the 
affirmative, or asserts to be a fact, and likewise the burden 
is upon the defendants to prove, in like manner, all the 
issues of which they have the affirmative, and upon the 
issues joined, unless the one who has the affirmative 
shall establish the same by a preponderance of the evidence, 
then you should find for the other party upon that ques- 
tion. 

“VII. The burden of proof is upon plaintiff to prove 
by a preponderance of evidence that the existence of de- 
fendants’ dam has caused him damages, the particular rea- 
sons of such damages, and the amount, if any.” 

On May 14, 1887, the jury, impaneled and sworn in 
open court, returned, in answer to the several questions 
submitted to them, the following special verdict : 

“1, When did defendants begin the erection of their 
dam? 

“ Ans, In the spring of 1883. 

“2. Did defendants continue labor upon its construction 
without unreasonable loss of time or delay ? 

“Ans. Yes, taking all existing circumstances into con- 
sideration. 

“3. Did defendants complete their dam, and if so, 
when? 

“Ans. Yes, in the spring of 1883. 

“4, When did the plaintiff, or his grantors, begin the 
erection of their dam? 

“Ans. On March 17, 1885, 
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“5. When was the dam of plaintiff completed? 

“Ans. We have no evidence of any definite time it was 
completed. 

“6. When was defendants’ dam first put in use to run 
their mill? 

“Ans. On May 30, 1885. 

“7, When plaintiff began the erection of his dam, did 
that of the defendants’ cause water to flow back to the 
place where the plaintiff’s now is, or affect the depth, or 
make the water higher or deeper than it otherwise would. 
have been ? 

“Ans, Yes. 

“8. At the beginning of this action did, and now does, 
defendants’ dam cause the water to flow back against the 
plaintiff’s dam, and back up water upon it, or any part of 
his fixtures or machinery, in such manner as to interfere 
with the due operation of the same? 

“Ans. Yes. 

“9, Is there any difference now between the height of 
defendants’ dam and its height when plaintiff’s dam was 
begun to be erected, and if so, state what the difference is? 

“Ans. There is none. 

“10. Have defendants made any change in the height of 
their dam since the plaintiff’s was begun, and if so, de- 
scribe the change? 

“Ans. There is none. 

“11. Does the dam of defendants hinder or interfere 
with the operation of plaintiff’s mill, or with the uses of 
plaintiff’s dam, and if so, does such interference cause 
plaintiff damage in the manufacture of flour? Describe 
the effect, if any, the defendants’ dam has upon the opera- 
tion of plaintiff’s mill propelled by water? 

“Ans. Yes, by holding the water back. : 

“12. Does the existence of defendants’ dam cause 
plaintiff damage to any considerable extent in the use of 
his dam? 

“Ans. No. 
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“13. If the condition defendants’ dam was in when this 


- action was begun was such, as to height, as to injuriously 


affect plaintiff in the use of his mill-dam, then state just 
when the dam of defendants was put into such a condition 
as to so affect plaintiff; whether before or after the erection 
of plaintiff’s dam had been commenced, and how long 
before or afterwards? 

“Ans, In March, 1883, which was one year and ten 
months before plaintiff’s dam was commenced. 

“14, State whether defendants had had notice of plaint- 
iff’s, or of his grantor’s, intention to erect a mill and 
dam, at the place where they now are, before they built 
their dam to its present height, and if so, how long before 
raising the height of their dam? 

“Ans, They had not. 

“15. State what change, if any, would be, and is, 
necessary in the defendants’ dam to prevent it from inter- 
fering with the use of plaintiff’s dam and mill in such 
manner as it might be used and operated if defendants’ 
dam did not exist, describing, if it should be necessary, 
how much it should be lowered. 

“Ans, By lowering defendants dam, but to what extent 
we do not know. 

“16. Is the mill of plaintiff of public utility? 

“Ans, Yes. 

“17. Is the mill of defendants of public utility? 

“Ans. Yes. 

“18. State what change, if any, it would be necessary 
to make in the defendants’ dam, so as to have it affect 
plaintiff ’s dam as to flowing water back up against it, just 
the same and no more than it would now be affected by it, 
if defendants’ dam had been kept at the height, precisely, 
that it was when plaintiff first begun the erection of his 
dam, provided, of course, that you believe from the evi- 
dence that defendants’ dam is now higher than it was when 
the erection of the plaintiff’s was first begun. 
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“Ans, Nochange is necessary, as water is now uo higher 
than when plaintiff begun his dam. 

“19, Has plaintiff sustained damages on account of the 
effect of the existence of defendants’ dam in the use of his 
dam in the operation of his mill, and if so, what amount 
of damages has he already sustained? And if defendants’ 
mill be of public utility, what amount of damage will the 
continued existence of said dam cause plaintiff from now 
on; give the amounts separately, if any? 

“ Ans, No damages in either case. 

“20. Has defendants’ dam been made any higher since 
the beginning of the erection of plaintiff’s dam than it was 
in 1883, and if so, how much? 

“Ans, Not any.” 

Thereupon the plaintiff filed with the court below his 
motion to quash the inquest of the jury in this proceeding, 
reciting various duties which he alleges the jury were 
charged with, such as to view the land proposed for an 
abutment, and to locate and circumscribe by metes and 
bounds one acre, with due regard to the interests of both 
parties, and appraise the same according to its true value ; 
to examine the lands above and below the property of 
others which are or may be overflowed or injured, and 
say what damage it has been and will be to the several de- 
fendants, and whether the mansion house, or any of the 
offices, curtilages, or gardens appertaining will be over. 
flowed or injured; to inquire whether any, and in what 
degree, fish of passage or ordinary navigation will be ob- 
structed, and whether in their opinion the public health 
will be annoyed by the stagnation of the water; and 
whether and by what means any such obstruction, annoy- 
ance, or injury can be prevented, and whether such mill is 
or will be of public utility. 

The plaintiff’s motion continues at considerable length 
to explain the object and purpose of his writ of ad quod 
damnum, alleging that the jury failed to consider properly 
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and intelligently the matters given them in charge, and 
that they found and compelled the liability of the plaint- 
iff for one-half the costs, and divided the balance between 
the parties. The motion was overruled. 

Thereupon the cause was further heard on plaintiff’s 
motion for a new trial, setting up: 

I. Irregularities in the proceedings of the court and jury, 
in this, that the laws of the state on mills and mill-dams 
provide that if any person shall have built a mill and mill- 
dam, and shall cause the lands of others to be overflowed 
or injured thereby, that it shall be the duty of the jury to 
find the amount of damages there is by such overflow, and 
to assess the amount to the party injured. 

IJ. That if it shall appear that the mill or appurte- 
nances, or the mansion house, gardens, and grounds will be 
or have been overflowed or injured, such person shall not 
be allowed to build or continue the same. 

It was conclusively proven, without controversy, that 
the plaintiff’s land and mill power was overflowed by de- 
fendants, to the height of eighteen inches, and that accord- 
ing to the laws of this state they have no right so to do 
without first owning the land, or getting a deed of ease- 
ment, or condemning it, according to law, by writ of ad 
quod damnum. 

There was error in the assessment of damages, as the 
evidence and their findings show damages, and they failed 
to assess the amount. 

That there were very few of the requirements of the laws 
on the subject complied with essential to the determination 
of the case. 

That thereis a conflict in the findings of the jury, in that 
they state that defendants’ dam backs water on plaintiff’s 
land and mill and again state that there is no damage, in 
which there should have been some damages. 

That some of the findings are not sustained by evidence 
and are contrary to law. 
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That the jury of inquest did not find on any matter that 
they were instructed to find on, and did not decide on the 
matters they were instructed on intelligently; and errors 
appearing on the record; and that the trial court failed to 
instruct the jury in accordance with law; and that the at- 
torney for the defense made statements to the jury which 
were not in evidence, and otherwise prejudiced the jury. 

Which motion having been heard and overruled, the 
court rendered judgment for nominal damages for the 
plaintiff and that the plaintiff pay the costs of the jury 
and inquest, and that the balance of the costs be equally 
divided between the plaintiff and the defendants. 

There is no bill of exceptions in the case. The plaintiff 
has seemed to have gone upon the theory that his action 
was brought under the first section of chapter 57, Comp. 
Stat., whereas it was brought, as has been seen, under sec- 
tion 14, and so, even if it were true, as stated in plaintiffs 
motion to quash, that the jury had been instructed to view 
the land proposed for abutment, and circumscribe by metes 
and bounds one acre thereof, and estimate the value of the 
same, they really had no such work of supererogation to 
perform in this case; and it was neither error in their 
duties, nor on the part of the court, that the omission com- 
plained of was not performed by them. 

It is the erection and maintaining of the mill-dam by 
defendants, and the backing of the water upon the plaint- 
iff’s mill power that constituted the cause of action, if 
there be any, in the case. Individually, I would be in- 
clined to hold that, as to the cause of action, he might 
have made an ordinary claim for damages without resort- 
ing to the writ of ad quod damnum. Indeed, I see no 
possible necessity for resorting to that writ, nor does it seem 
that the verdict of the jury, summoned therein by the 
sheriff, advanced the plaintiff’s cause in any degree. It 
will be observed that the motion for a new trial is based 
chiefly, if not wholly, upon the real or supposed errors in 
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this proceeding, and not to errors of law occurring upon the 
trial before the court and the second jury, or to any denial 
by the court of any instructions offered by the plaintiff, or 
to the giving of any instructions over his objections. And 
as thee is no evidence preserved in the case it is unneces- 
sary to say that no error growing out of the waut of evi- 
dence is orcan be urged. It will be observed that there is 
no general verdict of record in the case, but as this fact is 
not complained of by the plaintiff in error, and as by their 
special findings the jury passed upon, at least once, every 
point in the case, the absence of a general verdict is not 
deemed fatal. 

The petition in error, in all of its assignments, is con- 
fined to the proceedings had under the sheriff’s writ, and 
the case proceeds upon the theory that action upon that 

_writ according to the first thirteen sections of the act men- 
tioned was necessary to give the district court jurisdiction 
to make up the issues and try the cause; and such proceed- 
ings not being shown to have been had, such as “examin- 
ing the land above and below the property of others which 
may probably be overflowed or injured, inquiring whether 
and to what degree fish of passage or ordinary navigation 
will be obstructed,” and the rest, the district court ac- 
quired no jurisdiction to make up the issues or to try the 
cause. The whole of this theory is believed to be erro- 
neously applied to the case, but were it otherwise the plaint- 
iff was the moving party in the case throughout; he 
procured the sheriff to take such proceedings as he did 
take; to make return of the writ to the district court, and 
is presumed to have moved the court to proceed with the 
ease thereupon. At all events, if the court, or any officer, 
was about to proceed, or had taken action in the case, in- 
stituted by the plaintiff without the necessary preliminary 
steps, or in any manner not warranted by law, it was his 
duty to have interposed his objection to such proceedings, 
even to the dismissal of the case, and when he failed to do 
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so, but gave countenance and the sanction of his position as 
plaintiff to the making up of the issues by the court, a 
trial, and the instructing of the jury without objection or 
adverse motion on his part, awaited the chances of a favor- 
able verdict, it is not conceived to be permissible on his 
part, at so late a day, to object that preliminary antecedent 
measures in the case were not according to law. 

Moreover, of the eight distinct grounds stated in the 
petition in error, not one is directed even to the trial, ver- 
dict, or judgment of the court in what I conceive to be the 
case proper, but are all directed to such preliminary pro- 
ceedings as I have stated might in my opinion been omitted 
from the case entirely. 

There being no evidence in the case brought up, it must 
be a mere conjecture as to the justice of the findings of the 
jury. It would appear, however, that the twenty findings 
embrace every point raised by the pleadings, at least I 
have found no serious objection to them. 

The judgment of the district court is 


AFFIRMED. 
THE other judges concur. 


A. R. RinKErR ET AL. v. G. O. LEE, 


[FiLep JuLy 1, 1890.] 


1. Replevin: PRopERTY RESTORED: ACTION ON BonpD. In an 
action of replevin an undertaking was given by R., the plaint- 
iff, and the property was delivered to him. Afterwards a judg- 
ment was rendered in favor of L., the defendant, for a return of 
the property, or if a return could not be had, its value, and for 
$5 damage, and costs. Shortly after the bringing of the re- 
plevin suit, one B. replevied the same property from R. and on 
the same day delivered it to L. in the same condition and value 
as when replevied in the first suit. In the second suit R. ob- 


784 NEBRASKA REPORTS. [VoL, 29 


Rinker v. Lee, 


tained a judgment for a return of the property, or its value, but 
the property was never returned to R. Subsequently L. sued 

_ BR. and his sureties on the replevin bond for the value of the 
property; the damages and costs recovered by L. in the first 
suit having already been paid by R. Held, That L., having re- 
ceived the property during the pending of the suit in which the 
bond was given, could not maintain an action for the value of 
the same property. 


2. —-——: JuDGMENT Non OxssTANTE. Under the pleadings and 
evidence, held, that the defendants were entitled to a judgment 
non obstante. 


Error to the district court for Franklin county. Tried 
below before GasLin, J. 


J. N. Rickards, and Sheppard & Black, for plaintiff in 
error, cited: Baker v. Daily, 6 Neb., 471; Caldwell v. Gans, 
1 Mont., 570; Brandt, Suretyship, sec. 419; Wells, Re- 
plevin, secs. 243, 273, 494; Lee v. Hastings, 13 Neb., 512; 
Welborn v. Eskey, 25 Id., 193 [40 N. W. Rep., 960]; Hunt 
v. Robinson, 11 Cal., 262, and cases; Wallace v. Clark, 7 
Blackf. [Ind.], 299; Mason v. Sumner, 22 Md., 312; Seld- 
ner v. Smith, 40 Id., 602; Scrugham v. Carter, 12 Wend., 
181; Jennings v. Johnson, 17 O., 154; Kaley v. Shed, 10 
Met., 309; Sedgwick, Measure of Damages, chap. 20. 


A. F. Moore, and G. BR. Chaney, contra, cited: Weiner 
v. Van Rensselaer, 43 N. J. L., 547; Watkins v. Page, 2 
Wis., 92 (dissenting opinion of Smith, J.); Foster v. Petti- 
bone, 20 Barb. [N. Y.], 350, 363; Hagan v. Deuell, 24 
Ark., 216; Woglam v. Cowperthwaite, 2 Dall [Pa.], 68; 
Freyv. Leeper, Id.,131; Acker v. White, 25 Wend. [N. Y.], 
614; Jones, Chattel Mortgages, 440-442 ; Ashley v. Waight, 
19 O. St., 291; Smith v. MeGregor, 10 Id., 470; Wells, 
Replevin, secs. 244, 245, 246, 257, 460, and authorities cited; 
Marseilles Mfg Co. v. Morgan, 12 Neb., 69; Nelson v. 
Garey, 15 Id., 535; Adams v. Neb. City Nat. Bank, 4 1d., 
370; Jones, Chattel Mortgages, secs. 181, 245, 432-3, 440, 
442; Turner v. Killain, 12 Neb., 585; Dayton v. People’s ~ 
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Saving Bank, 23 Kan., 421; Pyle v. Warren, 2 Neb., 241 ; 
Severance v. Leavitt, 16 Id., 489; Cameron v. Marvin, 26 
Kan., 627; Brigham v. McDowell, 19 Neb., 407; Story v. 
O’ Dea, 23 Ind., 326. 


Norvat, J. 


This is a proceeding in error to obtain a reversal of a 
judgment of the district court of Franklin county. The 
action is upon an undertaking in replevin. The petition in 
the case states, substantially : 

That on the 28th day of September, 1886, the defend- 
ant Avalon R. Rinker commenced an action in the county 
court of Franklin county, against the plaintiff, to recover 
possession of certain specific personal property; that an 
order of delivery was issued in said cause, under which cer- 
tain goods and chattels of the value of $511.50 were taken 
from the possession of the plaintiff and delivered to the 
defendant Avalon R. Rinker upon his making and deliv- 
ering to the sheriff, for the use of the plaintiff, the written 
undertaking attached to the petition ; that thereupon the 
goods and chattels taken under the writ were delivered to 
said Rinker. 

That on the trial of said cause, on the 31st day of Jan- 
uary, 1887, the court found the right of property and the 
right of possession to be in the plaintiff, and found the 
value of the property to be $511.50, and the damages for 
the unlawful taking to be $5, whereupon judgment was 
rendered against said defendant Avalon R. Rinker, that 
the plaintiff herein have a return of said property, or in 
case a return could not be had, to recover from said de- 
fendant the sum of $511.50; that the defendant has not re- 
turned nor offered to return said property, and no part of 
said judgment has been paid. That an execution was issued 
on said judgment in favor of the plaintiff, which was re- 
turned unsatisfied, and that the plaintiff has sustained dam- 

50 
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ages in the premises in the sum of $558.60, for which he 
prays judgment. 

The defendants in their answer admit all the allegations 
of the petition, except that the property has not been re- 
turned to the plaintiff, and that the plaintiff has been 
damaged, which averments of the petition are denied. 

‘The defendants further answering allege: 

“That on the 3d day of October, 1886, one Fred H. 
Bently, then the attorney of the plaintiff, and at plaintiff’s — 
instance and. request, filed the necessary affidavit in the 
county court of Webster county, and procured an order of 
replevin to be issued out of said court against the defend- 
ant Avalon R. Rinker, and under said writ the identical 
goods and chattels referred to in plaintiff’s petition were 
taken from the defendant Avalon R. Rinker, and were, at 
the special instance and request of the plaintiff in this 
action, turned over and delivered to him, and said goods 
were so delivered to plaintiff in as good condition and were 
as valuable as when taken on the writ mentioned and de- 
scribed in plaintiff’s petition. 

“The defendants further say that the defendant Avalon 
R. Rinker has never had possession of any of said goods 
since the date last above mentioned, and the same has 
through the connivance, intrigue, and fraud of the plaintiff 
and said Fred H. Bently, been wholly lost to the defendant 
Avalon R. Rinker, and to the other defendants. The de- 
fendants further say that the defendants have caused to be 
paid the $5 damages mentioned and described in plaintiff’s 
petition, and have paid all of the costs in the case of 
Avalon R. Rinker v. German O. Lee.” 

The reply admits that the defendants have paid the $5 
damages recovered for the unlawful detention of the prop- 
erty, and the costs in the replevin suit. The plaintiff 
denies all other allegations of the answer, and further re- 
plying says that the property was replevied by said Bently 
from Rinker on his, Bently’s, own belialf, and for his own 
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benefit, and not on behalf or for the benefit of the plaintiff, 
and that when it was placed in plaintiff’s possession it was 
as the agent of the said Bently, for care and safe keeping, 
and not otherwise. 

Afterwards a supplemental reply was filed, which alleges, 
substantially, that the replevin suit of Bently v. Rinker 
has been tried, and judgment thereon was rendered in favor 
of Rinker for a return of the property, aud in default 
thereof a judgment for $515, the value of the property, 
and $13 damages and costs, which judgment is in full 
force. 

The cause was tried toa jury, and the plaintiff recovered 
a verdict for $3850. 

The undisputed testimony shows that on September 28, 
1886, the defendant Avalon R. Rinker commenced an 
action in replevin against the plaintiff herein, German O. 
Lee, in the county court of Franklin county to recover a 
span of mules. The sheriff took the property from Lee, 
and delivered them to Avalon R. Rinker, on his executing, 
with the other defendants lierein as sureties, the undertak- 
ing sued on. On October 3, Fred H. Bently commenced 
au action against Avalon R. Rinker to recover the posses- 
sion of the same mules. The officer executed the writ, by 
taking the mules from Rinker and turning them over to 
Bently. On the same day Bently delivered the mules to 
Lee, from whom they appear to have been stolen a few 
days later. In the suit of Rinker v. Lee judgment was 
rendered, that Lee have a return of the property, or if a 
return could not be had, to recover its value. In the suit 
of Bently v. Rinker judgment was rendered for the de- 
fendant. There is in the record considerable testimony 
tending to show that the action brought by Bently was 
instituted at the request of Lee, for the purpose of again 
obtaining possession of the property. The plaintiff denies, 
under oath, that he had any knowledge of the bringing of 
the second replevin suit before it was brought, and that he 
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merely received the mules from Bently for safe keeping. 
In some respects the plaintiff is corroborated by Mr. 
Cheney’s testimony. The plaintiff admitted, upon the 
record, that he makes no claim for damages, other than for 
the value of the mules. ; 

_ After verdict, the defendants filed the following motion: 
“The defendants move the court for judgment on the 
pleadings in this cause in favor-of defendants, not withstand- 
ing the verdict of the jury rendered therein in favor of the 
plaintiff”? This motion was overruled, as well as the de- 
fendants’ motion for a new trial. 

Several questions are discussed in the brief of counsel, 
but it will only be necessary to notice the point, Is the ver- 
dict sustained by either the pleadings or the evidence? In 
the discussion of this question, the plaintiffs in error con- 
tend that the property, when replevied by Bently was in 
the custody of the law and was not, therefore, susceptible of 
being replevied. In our opinion, it is quite immaterial, to 
the proper determination of this case, whether the second 
replevin suit was lawful or uulawful. By means of the 
process of the court, the property was taken out of the pos- 
session of Rinker and returned to Lee, and whether in ac- 
complishing that the process was abused or not, can make 
no difference as to the rights of the parties in this case. 
The material inquiry is this: Could the return of the mules 
to Lee, prior to the termination of the replevin suit brought 
by Rinker, be taken into consideration in an action upon 
the replevin bond, for their value? 

The condition of the replevin undertaking is “that the 
said Avalon R. Rinker, plaintiff, shall duly prosecute his 
action, and pay all the costs and damages which may be 
awarded against him, and shall return said property to said 
defendant in case a judgment for the return thereof shall 

be rendered.” The damages and costs recovered in the re- 
plevin suit have been paid. When the property came 
again into the possession of Lee, the condition of the re- 
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plevin bond to return the property was fulfilled. The 
mules having been taken from the possession of Rinker 
and delivered to the plaintiff, makes it impossible for the 
defendants to literally comply with the judgment for their 
return. It appearing that during the pendency of the 
replevin suit the property came into the possession of 
Lee, in as good condition and as valuable as when re- 
plevied, he cannot afterwards maintain an action for its 
value. 

In the case of Demers v. Clemens, 2 Mont., 385, the fore- 
going proposition is fully maintained. That was a suit 
upon a replevin bond. A judgment had been rendered, in 
the action in which the bond was given, for a return of the 
property, or for $324.90, its value, in case a return could 
not be had. The defense in the suit on the undertaking 
was that prior to the judgment in the replevin suit the 
plaintiff in the action on the bond had, under an execution, 
taken from the defendant’s possession a part of the prop- 
erty and never returned the same, and also had taken the 
remainder of the property, without any authority what- 
ever. It was decided that the defense was good. Chief 
Justice Wade in the opinion of the case says: “But the 
plaintiff by his own act, and without the aid of legal pro- 
cess as to a large portion of the property, takes and carries 
it away from the defendants’ possession and thereby makes a 
return thereof by the defendants impossible. But the pur- 
poses of the undertaking having been fulfilled and the 
plaintiff having taken the property into his own possession, 
cannot now sue and recover a judgment against the sureties 
on the undertaking because they have failed to return the 
property. The plaintiff cannot have the property and a 
judgment against the sureties for its value.” 

A similar case is Story v. O'Dea, 23 Ind., 327. That 
was a suit upon a replevin bond. The defendant answered 
that the same day the property was delivered to him by 
the sheriff, the plaintiff forcibly took it out of his posses- 
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sion and deprived the defendant of the possession thereof. 
This fact was held proper in mitigation of damages. 

The following authorities sustain the rule for which we 
contend in this case: Caldwell v. Gans, 1 Mont., 570; 
Barnett v. Selling, 3 Abb. New Cases, 83; Nosser v. Cor- 
win, 36 How. Pr., 540; Hunt v. Robinson, 11 Cal., 262; 
Cobbey on Replevin, sec. 1392. 

But it is claimed that Lee had no possession of the prop- 
erty, except as Bently’s agent, and that it did not amount 
to a return, for the reason he never obtained the same in- 
terest in or title to the property as he had when replevied 
by Rinker. Lee’s interest in the property remained the 
same as before it was replevied. The giving of the bond 
by Rinker entitled him to the possession of the mules, but 
did not give him any better title than he had before. (Cob- 
bey on Replevin, secs. 702, 703.) It is said that Bently 
having a mortgage on the mules, the legal title was in 
him when the property came again into the possession of 
Lee. Bently held the same mortgage when the first re- 
plevin suit was brought, so that plaintiff’s title was un- 
changed. The undisputed testimony is that Bently’s mort- 
gage has been paid off. The fact that the mules havebeen 
stolen from the plaintiff, after receiving them back, does not 
affect the rights of the defendants. That was the plaintiffs 
misfortune. ; 

Under the pleadings and evidence in this case, the plaint- 
iffs in error were entitled to a judgment. The district 
court erred in overialing their motion for judgment non 
obstante. The judgment of the district court is reversed 
and the cause is dismissed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur. 
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Mary DELORAC, APPELLEE, v. G. R. Conna, IM- 
PLEADED WITH EvizaBetH M. SAFFORD ET AL.., 
APPELLANTS. 


{FILED JuLy 1, 1890.] 


Fraud: Deeps: CANCELLATION. Thedefendant, E. M. S., a resi- 
dent of California, fell heir to an undivided one-third of 320 
acres of land, situated near Weeping Water, Nebraska, worth 
from $25 to $30 per acre, which she had never seen and had no 
knowledge of its location or value. The plaintiff, desiring to 
purchase the real estate, visited E. M.S. and her husband at 
their home in Oakland, California, and represented to them that 
the land was wild and unproductive, and that $10 per acre was 
far above its real worth. Relying upon such statements, the 
defendauts sold and conveyed the property to the plaintiff. Held, 
That the vendors were entitled to have the deed canceled, on ac- 
count of the misstatements of the vendee. 


APPEAL from the district court for Cass county. Heard 
below before CHAPMAN, J. 


Byron Clark, for appellants, cited: Harkness v. Fraser, 
12 Fla., 336 ; MeDonald v. Fithian, 1 Gil. [III], 269; Cook 
v. Lamotte, 11 Eng. L. & Kq., 26; Hoghton v. Hoghton, Id., 
124; 1 Story, Eq., secs. 193 and cases, 246-8, 251; Bige- 
low, Fraud, secs. 366-7, 414-15, 522-4; Gammil’s Heirs 
v. Johnson, 18. W. Rep., 610; Morgan v. Dinges, 23 Neb., 
271; 3 Field, Lawyers’ Briefs, sec. 112; Harter v. Taggart, 
14 O. St., 122; Gary, Prob. Law, sec. 377. 


Windham & Davies, and E. H. Wooley, contra, cited: 
Story, Eq. Jur., secs. 195-7, 199-207, 693; Christmas v. 
Spink, 15 O., 600; Steele v. Worthington, 2 Id., 182; Beebe 
v. Swartwout, 8 Ill.,162; Clark v. Tennant, 5 Neb., 556; 
First Nat. Bk. v. Yooum, 11 Id., 330; Foley v. Cowgill, 32 
Am. Dec. [Ky.], 49; Williams v. Hicks, 19 Id. [Vt.], 693; 
Vernon v. Keys, 12 East [Eng.], 637; Dupont v. Payton, 
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.2 E. D. Smith [N. Y.], 424; Picard v. McCormick, 11 
Mich , 68; Ellis v. Andrews, 56 N. Y., 83; Kimball v. 
Cunningham, 4 Mass., 502 [3 Am. Dec., 230]; Carnealv. 
May, 2 A. K. Marsh. [Ky.], 587 [12 Am. Dec, 453]; 
Curtiss v. Howell, 39 N. Y., 215; Bartlett v. Drake, 100 
Mass., 176; Thurston v. Blanchard, 22 Pick. [Mass.], 18 ; 
Jennings v. Gage, 13 Ill., 610; Utter v. Stewart, 80 Barb. 
[N. Y.], 20; Williams v. Sturdevant, 27 Ala., 598; Bridg- 
man v. Green, 2 Ves., Sr. [Eng.], 627. 


Norval, J. 


This suit was instituted in the district court of Cass 
county, against George R. Conna, to cancel—as being a for- 
gery—a deed placed upon the records of said county, pur- 
porting to have been executed by one Elizabeth Statford 
to said George R. Conna, covering 106% acres of the south 
half of section 8, township 10, range 11, in said county. 
The petition of the plaintiff alleges: 


“1, That on the 9th day of February, 1886, and imme- 
diately prior thereto, Lizzie M. Safford, niece and heir of 
the late John Whitelock, was the owner in fee of the fol- 
lowing described premises, viz.: all that certain piece of 
land commencing at a point on section line 1062 rods west 
of the southeast corner of section 8, township 10 north, 
of range 11 east, of the sixth principal meridian, and 
running thence west along said section line 1062 rods, 
thence north 160 rods to half section line of said section 8, 
from thence east 1063 rods along said half sectiou line, 
and from thence 160 rods to place of beginning, being 1062 
acres, more or less, and a part of said section 8, in Cass 
county, Nebraska. 

“2, Plaintiff further complaining avers that on the 28th 
day of October, 1887, the said Lizzie M. Safford, and her 
husband, Hiram 8. Safford, by good and sufficient deed and 
for a valuable consideration, conveyed to her asatitle in fee 
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to said above described land, and that she is now the com- 
plete and sole owner of the title to said land, and all the in- 
terest of Lizzie M. Safford therein ; a copy of said deed is 
hereto attached, marked ‘Ex. A’ and made a part of this 
petition. 

“3, And plaintiff further avers and complains that on 
March 5, 1886, at 11:30 A. M., the said George R. Conna 
filed in the office of the county clerk of Cass county, Ne- 
braska, for record, a pretended deed to the land herein de- 
scribed, purporting to run from Elizabeth Stafford, an 
unmarried woman, and a resident of Galveston, Texas; 
said deed purports to have been made in Galveston, in the 
county of Galveston, Texas, on the 9th day of February, 
A. D, 1886, and to be acknowledged before one G. W. 
Bromide, notary public of said county, and to be witnessed 
by one James Rider and one J. P. Cooper. Now plaintiff 
alleges that said pretended deed is a fraudulent conveyance ; 
that there is no such person as Elizabeth Stafford, who has 
now or ever has had an interest in said described land; 
that there is no such notary as G. W. Bromide, or wit- 
nesses James Rider and J. P. Cooper, in Galveston, Texas, 
now, or at the time of the execution of said deed as therein 
indicated ; wherefore plaintiff alleges that said deed is a 
fraud, and that the record of the same makes an illegal and 
fraudulent incumbrance upon plaintiff’s title to said prop- 
erty, the name of Elizabeth Stafford, appearing to said 
deed as grantor, being a forgery. 

“4, Now, plaintiff further avers that Lizzie M. Safford, 
the heir of John Whitelock, deceased, and a married woman, 
was, at the time of John Whitelock’s death and at the date 
of the fraudulent conveyauce herein described, a married 
woman; her home being in Oakland, Alameda county, 
California; that she did not sign the pretended deed to 
Gorge R. Conna, defendant; that she had no knowledge 
of its existence for a long time after its record in Cass 
county.” 
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The prayer was for the cancellation of the deed, and that 
the title of the land be quieted in the plaintiff. 

Afterwards Elizabeth M. Safford and Hiram S. Safford 
were p-rmitted to intervene and file an answer and cross- 
bill, alleging therein : 

“1, That these defendants are the grantors in the deed 
made, executed, and delivered to plaintiff October 28, 1887, 
purporting to convey to said plaintiff the lands in said pe- 
tition described, and by which deed she alleges title thereto, 
and that said deed was so delivered to plaintiff for the 
money consideration therein named, of ten dollars. 

“9, Defendants allege that in or about the month of 
June, 1872, they moved their place of residence from 
Washington, D. C., to the territory of Nevada; from there 
they moved to Alameda county, in the state of California, 
about the month of November, A. D. 1879, at which lat- 
ter place defendants have ever since, and do now there re- 
side, their postoffice during all of said time being the city 
of Oakland, in said county and state. 

“3, That ever since these defendants so moved their 
residence from Washington, D. C., their exact whereabouts 
has at all times been known to their relations who were 
living in the easteru states, but were especially and par- 
ticularly known by the plaintiff herein and her father and 
nother, John and Rebecca Delorac, and that said plaintiff 
and her mother are now, and for a long time past have 
been, residents of the city of Cincinnati, in the state of 
Ohio. 

“4, That the mother of this defendant, Elizabeth M. 
Safford, and the mother of plaintiff, and one Jolin White- 
lock, now deceased, and one Elizabeth Maltas, were brother 
and sisters, 

“5, That some time in the month of September, 1883, 
the said John Whitelock, being then a resident of Hamil- 
ton county, in the state of Ohio, died, leaving an estate of 
which said plaintiff’s mother, Rebecca Delorac, Elizabeth 
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Maltas, and the defendant herein, Elizabeth M. Safford, 
were the sole heirs and legatees; this defendant acquiring 
a one-third interest by right of representation of her 
mother, who had died long prior to decease of the said 
John Whitelock; this defendant being her sole and only 
child and heir. 

“6, That said Rebecca Delorac and Elizabeth Maltas had 
the probate court of Hamilton county, Ohio, probate and 
administer upon said estate, real and personal, and instituted 
a suit in the district court of Cass county, Nebraska, wherein 
and whereby they caused the lands belonging to said estate 
and all of which were situated in said Cass county, Ne- 
braska, to be partitioned and divided between said Rebecca 
Delorac, Elizabeth Maltas, and this defendant, Elizabeth 
M. Safford; there being set apart to each 1063 acres of 
land. 

“7, That neither of these defendants have ever been 
informed by any of the parties or heirs of any person, 
directly or indirectly, of the death of said John Whitelock, 
of the probating of his estate, or that the defendant herein, 
Elizabeth M. Safford, was an heir or legatee of any portion 
of said estate, but that each of them have, at all times, been 
in total ignorance of each and all facts hereinbefore alleged 
and set forth in paragraphs 5 and 6. 

“8, That on or about October 9, 1889, the plaintiff 
herein came to the home of these defendants in Alameda 
county, California, for the purpose, ostensibly, of making 
a friendly visit, but, in truth and in fact, for the sole pur- 
pose of cheating and defrauding said defendants out of 
their interest in the estate of Joln Whitelock, deceased, 
(she being well informed of the value thereof, and well 
knowing that said defendants were wholly ignorant of the 
death of said John Whitelock, and the existence of any 
estate. or part thereof descending to them); and for the 
purpose aforesaid, of cheating and defrauding them out of 
their interest of said estate, did willfully, falsely, and fraud- 
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ulently, for the purpose of deceiving and cheating said 
defendants, inform them that her father, John Delorac, 
had died last spring, and that said John Whitelock had 
died before in September, 1886, when, in truth and fact, 
he had been dead for about five years, Said plaintiff fur- 
ther informed these defendants that he, the said John 
Whitelock, deceased, had left a little property—a very 
little—that it was of very small value, consisting of five 
or six hundred dolJars in money, which was in the hands 
of her mother, and about one hundred acres of land, which 
was wild and uncultivated and unproductive; that it was 
located on the frontier beyond the confines of civilization, 
and while it was of no particular value now it might be 
some day; that her mother had given Elizabeth Maltas a 
few acres of land, and that she, Elizabeth Maltas, and her 
husband were living in Chicago, and that she had taken 
care of said John Whitelock for a long time prior to his 
death ; that he had been a great care and was the cause of 
much anxiety and was a great expense to her, and that she 
had not received any compensation therefor, and that inas- 
much as the defendant herein, Elizabeth M. Safford, had 
been to no care or expense of the said John Whitelock, 
deceased, and as her interest in said estate was of such 
small value, the land would be a burden instead of a source 
‘of income, she was willing to take said interest as a partial 
compensation for her services, care, and expense in and 
about said John Whitelock prior to his death, and would 
pay the defendant herein, Elizabeth M. Safford, a nom- 
inal cousideration therefor, of ten dollars; and that this 
defendant ought to be willing to do so, as she would have 
never known of herinterest in said estate if plaintiff had not 
informed her, and that she could not get her interest out 
of said estate without the consent of said plaintiff’s mother; 
all of which statements were wholly false and untrue at the 
time she so made them; that, in truth and in fact, there 
was a one-half section of land belonging to said estate in 
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which this defendant, Elizabeth M. Safford, had a one- 
third interest, or about 1062 acres, which had been defi- 
nitely and finally set apart to this defendant, Elizabeth M. 
Safford, the title of which wholly vested in her in fee 
simple; that it was rich, fertile, and very productive, 
and was of great value, to-wit, four thousand dollars; 
that said land was located in a thickly settled portion of 
the country, and about four miles from the village of 
Weeping Water, Cass county, Nebraska; that the real 
value of all the land belonging to said estate in said county 
was about twelve thonsand dollars; that there was about 
seven or eight hundred dollars in money under the control 
of the probate court of Hamilton county, Ohio, and subject 
to its order, and none of it being in the care, custody, or 
control of the mother of said plaintiff, and the defendant 
herein, Elizabeth M. Safford, had a vested and equal right 
in said money the same as plaintiff’s mother; that said 
plaintiff had at no time ever performed any service, or 
cared for, or nursed the said John Whitelock prior to his 
death, or been to any expense for him, and that all of such 
services, care, and expense had been performed and incurred 
by plaintiff’s mother, who had filed a claim for the same 
against the estate of said John Whitelock in the probate 
court of Hamilton county, Ohio, which claim had been 
fully adjudicated by said court and upon its order paid to 
the said clamant. 

“9, That these defendants, having no other information, 
and fully believing and relying upon the false, fraudulent, 
and untrue statements so made by plaintiff, and having 
their sympathy aroused and excited by reason thereof, did 
make, execute, and deliver said deed for the consideration 
therein named, conveying said lands to plaintiff. 

“10. That at the time said deed was produced by plaint- 
iff ‘for the signature of these defendants, they for the first 
+ time learned that their interest was in an undivided one-third 
of a half section of land, and upon inquiry of plaintiff by 
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defendants as to its value she again informed them that 
the statements she had made were true, and while it had 
been appraised at ten dollars an acre, said appraisement 
was surely speculative and far beyond any reasonable and 
fair value; that the land was almost worthless, and would 
not much more than pay expenses ; and being thus assured 
by said false and untrue statements and relying thereon, 
and wishing to pay their portion of the expenses of nurs- 
ing in the last sickness of the said John Whitelock, de- 
ceased, and fully believing from plaintiff’s statements that 
the same had been performed and incurred by said plaint- 
iff, and that she has not been compensated, then executed 
and delivered said deed. 

“11, That defendants further allege that in the partition 
suit hereinbefore alleged and mentioned, and in which suit 
the defendant therein designated, through mistake and in- 
advertence by the name of Elizabeth Stafford, and the de- 
eree of partition therein, vest the title of said defendant’s 
interests in said lands by that name. 

“12. That these defendants further allege that the pre- 
tended deed set forth and described in plaintiff’s petition, 
purporting to convey said land therein described from 
one Elizabeth Stafford to one George R. Conna, is a cloud 
en the title of these defendants, and that no title or inter- 
est was ever conveyed by said deed, which was forged and 
placed on record by some person or persons unknown to 
these defendants, and for the purpose of defrauding them 
of the title and interest they have in and to said land, 

“13. These defendants now bring into this court the 
money consideration ef said deed from them to plaintiff, 
to-wit, ten dollars, and teuder the same to her and leave 
it subject to the order of said court. 

“ Wherefore defendants pray that the deeds purporting 
to be from Elizabeth Stafford to George R. Conna be 
found false, fraudulent, and forged, and of no force or 
effect in law, and that it be set aside and the record thereof 
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be expunged ; and that the court find the deed from these 
defendants to plaintiff was procured by fraud and with- 
out consideration, and that it be declared null and void, 
and of no force or effect in law or equity, and that the 
record thereof be expunged and the title to said premises 
and lands described in plaintiff’s petition be forever vested 
and quieted in the defendants herein, under and by the 
name of Elizabeth M. Safford, and that she be decreed to 
be the sole and the true owner thereof, and that this court 
require these defendants to do and perform to and for 
plaintiff whatever in equity they have herein neglected to 
do or offer to do, and that they have judgment for their 
costs herein expended, and for such other relief as may be 
equitable in the premises.” 

The plaintiff replied to the answer and cross-bill of the 
defendants, denying all allegations of fraud, and alleging 
full and adequate consideration for the deed. 

The district court found that the pretended deed to 
George R. Conna from Elizabeth M. Safford is a forgery, 
also found the issues against the intervening defendants, 
and quieted the title to the land in the plaintiff. The Saf- 
fords appeal. 

That the deed to Conna was forged is undisputed. The 
only question we are called to pass upon is this: Did the 
plaintiff obtain the deed through fraud and deceit? The 
undisputed testimony shows that one John Whitelock died 
September, 1883, in Cincinnati, Hamilton county, Ohio; 
that at the time of his death he had personal property of the 
value of $3,600 and also owned a half section of land near 
Weeping Water, Nebraska; that the plaintiff’s mother, Re- 
becca Delorac, the defendant Elizabeth M. Safford, and one 
Elizabeth Maltas were his sole and only heirs, each being 
entitled to one-third of the estate. The estate was probated 
in Hamilton county, Ohio, the father of the plaintiff being 
appointed administrator. After the payment of all debts 
and expenses of administration, the probate court made an 
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order of distribution of the personalty; the share of the 
defendant Elizabeth M. Safford being $683.99. It also 
appears from the testimony that John Whitelock, for many 
years prior to his death, made his home with the father and 
mother of the plaintiff; that the administrator, in making 
his final report, returned as having paid to plaintiff’s 
mother, Rebeeca Delorac, the sum of $2,500 for furnished 
apartments and personal attendance supplied to Jolin 
Whitelock from 1848 to 1883. An exception was filed to 
this item of the report and on the hearing the court allowed 
a portion of the claim, the sum of $936. The defendants 
Safford have been residents of California since October, 
1879, and were not aware of the death of John Whitelock, 
nor of the value of his estate, until informed by the plaint- 
iff at the time she procured from them the deed for the 
land in Cass county. At the time of procuring this deed, 
Whitelock had been dead some four years, and while the 
plaintiff knew of the whereabouts of Mrs. Safford, she 
failed to inform her of Whitelock’s death. The testimony 
also shows that Elizabeth Maltas, one of the heirs, has been 
living on the land for several years before the deed was 
executed to the plaintiff. The land was worth from $25 
to $30 per acre. 

Hiram §. Safford, one of the intervening defendants, tes- 
tifies that John Whitelock was his wife’s uncle; that early 
in October, 1887, the plaintiff visited the defendants at 
their home in Oakland, California, for the purpose of pur- 
chasing Mrs. Safford’s interest in her uncle’s estate; that 
at that time, the plaintiff represented that Whitelock had 
died in September, 1886, and had left an estate to be di- 
vided between her mother, Rebecca Delorac, her aunt, Eliza- 
beth Maltas, and my wife, Elizabeth M. Safford; that 
there was between six and seven hundred dollars coming to 
my wife, and that there was also real estate amounting to 
about one hundred acres, which I first understood to be the 
entire amount of real estate, and that all this property was 
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under the control of her mother; that the land was in 
Nebraska, was wild, unproductive, and of but little or no 
value, and that her mother had given the Maltas family a 
few acres to keep them quiet. On October 27, the day 
before the deed was signed, she produced a blank deed pre- 
pared for signature, showing that there were three hundred 
and twenty acres of land, which surprised me very much. 
I asked her then as to the exact value of the land and she 
said the highest estimate placed on it was ten dollars per 
acre, but this was far above its real worth. Although my 
wife and I had no idea the land was so valuable, as we had 
promised to deed it to her, we did so. We had no infor- 
mation as to the value and character of the land prior 
to the making of the deed, except the statement of the 
plaintiff, nor did we know that the estate had been admin- 
istered on, or that the land had been partitioned. 

The witness further testifies in answer to questions as 
follows: 

Q. State if you and your wife are the parties who deeded 
the land in controversy in this action to Mary Delorac, the 
plaintiff herein. 

A. Yes, sir. 

Q. What was the consideration for that deed? 

A. Ten dollars was expressed in the deed, and the fur- 
ther consideration of the services of Mary Delorac in tak- 
ing care of John Whitelock during his last sickness and 
before. 

Q. State whether or not Mary Delorac told you who took 
care of John Whitelock prior to his death and whether 
she told you that the services therefor had ever been paid 
to any one out of his estate. 

A. She said she had almost the entire charge of him for 
years, and did not state that any one had been paid for the 
ser vices. 

Q. Did you know at the time of making the deed to 
Mary Delorac that any one claimed a bill for services ren- 
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dered in nursing John Whitelock in his lifetime, and that 
any part of said bill had been allowed by the probate court 
of Hamilton county, Ohio, against his estate? 

A. No, sir. 

Q. What, if anything, did Mary Delorac say as to the 
trouble, annoyance, and expense John Whitelock had been 
to her personally ? 

A. She said he had been the source of considerable an- 
moyance and trouble to her; being somewhat dissipated 
and she having more control over him, took particular 
-charge of him most of the time. 

Q. State whether or not Mary Delorac told you what 
interest Elizabeth Maltas and her husband had in the lands 
of John Whitelock. 

A. She said her mother had given them a few acres of 
‘the land to keep them quiet. 

Q. Did Mary Delorac tell you while at your place in 
Oakland, in 1887, where Elizabeth Maltas and her hus- 
band were then living? 

A. Yes, sir; she said they lived in Chicago, Illinois. 

Q. What knowledge, if any, did you have of the value, 
character, or location of the lands in dispute at the time 
you executed the deed therefor, except what had been told 
you by Mary Delorac? - 

A. None whatever. 

Q. State whether or not you believed, relied, and acted 
upon the statements made by Mary Delorac to you in re- 
gard to the land and her care of John Whitelock? 

A. Yes, sir. 

Q. State whether or not the representations as made by 
Mary Delorac and your belief in them affected or controlled 
your actions in disposing of said lands, and, if so, how. 

A. It did; if we had known the true facts of the case 
we would not have deeded the property to her. 

Q. Did you receive more than the ten dollars considera- 
tion expressed in the deed, and, if so, how much? 
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A. There was a payment made to us by Mary Dclorac 
of five hundred dollars as a consideration for the personal 
property and other interests that my wife might have in 
the estate of John Whitelock. 

Q. Was any part of the five hundred-dollars paid as 
consideration for the land? 

A. The personal property and real estate were linked 
together in the payment of this five hundred dollars. 
Personal property amounted to about seven hundred dollars 
in moncy. 

The testimony of Elizabeth M. Safford is substantially 
the same as that of her husband. It further appears from 
the testimony of both of the Saffords and J. L. Hanna, 
postmaster of Oakland, California, that the plaintiff on 
the 26th day of October, 1887, went to the postoffice in 
Oakland and signed Mrs. Safford’s name to a written order 
to forward all of her mail to Cincinnati, Ohio, in care of 
Alva Parker, a personal friend of the plaintiff. On the 
same day a letter was received at the postoffice at Oakland 
addressed to Mrs, Safford, and written by one William H. 
Pugh, an attorney at Cincinnati, informing her that she 
was interested in the estate of John Whitelock, deceased, 
and that between six and seven hundred dollars were due 
her from the personal estate, which letter Mrs. Safford 
failed to receive until long after the making of the deed, 
because it was forwarded by the postmaster of Oakland to 
Cincinnati in pursuance of the written request of the 
plaintiff. 

William H. Pugh testifies that he is an attorney at law, 
practicing in Cincinnati, that he represented the interests of 
Elizabeth Maltas in the settlement of the estate of John 
Whitelock, deceased; that the plaintiff filed no claim 
against said estate; that M. T. Delorac, father of the 
plaintiff, was the administrator of the estate; that personal 
property to the amount of $3,600 came into the hands of 
the administrator ; that on March 6, 1885, M. T. Delorac, 
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as such administrator, filed his account, in which there was 
an item of payment of $2,500 to Rebecca Delorac, his wife, 
for furnished apartments, and personal attendance sup- 
plied to the deceased from May, 1848, to September, 1883, 
“to which item, as the attorney for Mrs. Maltas, I filed an 
exception. On the hearing of the exception the said 
Rebecca Delorac, to whom the claim was returned paid, 
testified that her deceased brother at the time of his death 
did not owe her $2,500 or any other sum, but that her 
daughter Mary and her father and her brother wanted her 
to file the claim. Mary, her daughter, the plaintiff herein, 
was present during the entire examination and when I was 
examining the witnesses, prompted and directed them how 
to answer, until] the court, after having cautioned her two or 
three times not to interfere with the witnesses, ordered her 
to sit on the opposite side of the room from which the ex- 
amination was going on. Whileso sitting I examined her 
mother. I asked her if John Whitelock owed her $2,500 
or any other sum at his death? The mother hesitated and 
would not answer and Mary thereupon shouted out “ tell 
him yes he did.”. The court then ordered the sheriff to 
take her from the court room. She then walked in the 
adjoining room, where the sheriff kept her in charge during 
the rest of the examination or until she was called to 
testify. She was then sworn and testified in behalf of her 
mother’s claim, saying that her mother was entitled to the 
money; that both she and her mother should be paid for it, 
and on Mary’s testimony and her father’s the court allowed a 
portion of the claim, amounting to $936.” The witness fur- 
ther testifies that the plaintiff called on him just before she 
left for San Francisco to obtain the interest of Elizabeth Saf- 
ford in said estate, when the witness inquired of her if she 
knew anything of the whereabouts of Elizabeth Safford ; 
that she refused to give him any satisfaction, neither did 
she impart any information of her intention to go there, but 
the day following her departure he was informed that she 
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had gone to San Francisco to obtain from Elizabeth Saf- 
ford her interest in said estate. He immediately wrote a 
letter and inclosed it in an envelope, directed it to Elizabeth 
Safford, care of Hiram Safford, Oakland, California, duly 
stamped the same, and deposited it in the postoffice of Cin- 
cinati, which letter was returned to the witness from Oak- 
land unopened and marked on the envelope ‘“ Return to 
Cincinnati in the care of Alva Parker.” 

Mary Delorac, the plaintiff, testifies that she purchased 
the land October 28, 1887; that the consideration was ten 
dollars, the amount mentioned in the deed, and the mortifi- 
cation and humiliation she had to contend with by the 
presence of Whitelock at her father’s house during nearly 
all her life; that he was ragged, dirty, and filthy, by rea- 
son of habits of intoxication, often coming into the parlor 
and other parts of the house when plaintiff had company, 
once exposing his person; he entered plaintiff’s church in 
a beastly condition, when she was obliged to coax him 
home and remain with him ; annoyed her by his intoxication 
while she was attending school; that Whitelock made his 
home with plaintiff’s parents for thirty-five years prior to 
his death, and that plaintiff cared for him; that he was 
frequently so drunk that he was almost helpless; ofttimes in 
the dead of night, when brought home by police, she would 

" get up and care for him, and that the care of her uncle was 
a great strain on her nervous system. 

The plaintiff, being interrogated as to the conversation 
that took place between her and the defendants at their 
home in Oakland, touching their interest in John White- 
lock’s estate prior to their making of the deed to the 
plaintiff, answered: “The next day, Monday, after I arrived 
at their home, my cousin and myself were setting in the 
room J occupied asa bedroom. I then told her of my uncle’s 
death, that he left money and land in Cass county, Ne- 
braska, and that she was one of the heirs ; that her portion 
of the estate was six or seven hundred dollars, the exact 
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amount I did not know, and a little over one hundred 
acres of land; that her aunt, Mrs, Maltas, had sent affi- 
davit, saying she believed her dead and had no children, to 
the probate court in Cincinnati, asking for distribution of 
her money. On seeing the notice my mother received 
to that effect, I immediately went to my father’s attorney 
and asked him to stop the proceedings as there was no 
reason to believe she was dead; and I said, Lizzie, you 
know that John made his home with us so many years, 
and was in the habit of getting on sprees as you saw once 
when on a visit to our home about twenty years ago, and 
when in this condition was a great annoyance and hu- 
miliation to us and a great anxiety, more particularly to 
me. I often deprived myself of company I would otherwise 
have encouraged had it not been for him. I also told her 
that he was paralyzed in his last illness and I nursed him, 
and in lifting him I sprained my wrist, and the doctors 
say I would never have the same use of my hand again. She 
saw my wrist and saw I suffered pain with it; and Lizzie, 
you know you and your parents had none of the care and 
humiliation on account of John, and now I thought I would 
come and see you in person as I had no reason to think 
you were dead, as Mrs. Maltas swore, and ask if you 
would be willing to give me something of the estate of 
Uncle John, as I had so much to contend with and you 
escaped all that. Yes,she said, she knew John was in the 
habit of getting intoxicated as she had seen at our house. 
She remarked she thought it was very wicked of Mrs. 
Maltas to talk that way, and that she thought we ought to 
have all John left, and would go down and get pen and 
ink and assign me her entire interest, as she thought I 
ought to have it. I thanked her and said, no, you must 
consult your husband first; so the matter dropped there 
for that day. In the evening, after I retired, she told 
her husband of the conversation. Next morning she told 
me her husband told her she must not assign her interest 
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to me until he had a conversation with me. On Tues- 
day evening, the second day after I arrived, October 11, 
she sent her daughter Clara upstairs, saying she did 
not want her daughter to know that she had such a re- 
lative as Uncle John as she had never spoken of him in 
her presence. Mr. Safford commenced the conversation 
by saying, Lizzie tells me that her Uncle John is dead and 
left an estate, Lizzie’s interest being six or seven hundred 
dollars in money and a little over one hundred acres of 
land in Cass county, Nebraska. He asked who was ap- 
pointed administrator; I said my father was. He then 
asked whether John died before my father; I said yes. 
He asked how long father had been dead; I told him he 
died last year,in March, (This conversation took place in 
1887.) Uncle John died August 29, and was buried Sep- 
tember 1. I told them of the affidavit of Mrs. Maltas 
just as I had told my cousin the day before, and if it had 
not been for me stopping the distribution of the money 
and coming out and telling you, you never would have 
known it, for my mother and Mrs. Maltas wanted your 
share. I then told them of uncle living at our Lome so 
many years, what a mortification his personal appearance 
and intoxication was to me; that when I told my mother 
I was coming out to see you, Lizzie, she begged me to 
stay at home and said the judge would divide the money 
and you can have my share. I said no, if I received any 
of it, it must come from Lizzie herself, so I thought I 
would come and see you and see if you would do anything 
for me, as I had so much to contend with in John, speak- 
ing of his personal appearance, habits of intoxication, and 
the mortification and humiliation I endured, at the same 
time showing them five affidavits corroborating what I had 
said of my uncle. He then asked me how much the Jand 
was worth. I told him I did not know, it was wild land, 
just as my uncle left it. He then asked, what do you pro- 
pose? I said, if you and Lizzie are willing I would like 
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to buy your interest in the estate for five hundred dollars. 
He then said, I am willing if Lizzie is; Lizzie consented. 
That about ended our conversation for that evening. My 
cousin Lizzie, one day after, remarked, that land I am go- 
ing to deed to you may be worth a great deal of money 
some day. She several times remarked, we would not 
take one cent as I think you ought to have it all, but Mr. 
Safford has lost a great deal in gold mines and some day I 
hope to return every cent to you. The evening before the 
deed was signed I told them I had $500 at Wells, Fargo 
& Co.’s express and that if they wished to deed me the 
land, and sell their interest in the estate as they had prom- 
ised, I had the money to pay them for the same. He then 
asked, How many acres did you say? I said a little over 
100, about 106 acres. He first said, there is more land 
than I thought. I do not know how you misunderstood 
me, I spoke in plain English when I told Lizzie’s interest 
was a little over 100 acres. He asked if Mrs. Maltas re- 
ceived her interest in the land; I told him yes, she deeded 
nothing to us; but notwithstanding what the Maltases did 
or did not, I hope it will not interfere with your promises to 
me. He said, we will do as we originally promised ; we 
will deed you the land. He asked me how much per acre 
the land was appraised at. I said I believed it was $10 
per acre, as far as my memory served me. He then asked, 
have you got a description of the land? I said yes, I have 
a deed upstairs and will go up and get it. I gave it to 
him. He read it, and said he would see what meridian it 
was in. I said, what you do for me you must do of your 
own free will, otherwise I do not want it. He then said, 
we will go over to San Francisco to-morrow and have the 
deed executed. He kept the deed in his own possession 
until its execution, about eleven o’clock the next morning. 

The plaintiff further testifies that she had never seen the 
land in Cass county and did not know its value, but had a 
vague remembrance that it was appraised at $10 per acre. 
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It is undisputed that the defendants were ignorant of the 
death of John Whitelock until informed thereof by the 
plaintiff; that Mrs. Safford was entitled to one-third of 
the half section of land, and that when the plaintiff ob- 
tained from the defendants a deed therefor, it was worth at 
least $25 per acre, and that they knew nothing of its loca- 
tion or value is not questioned. That the plaintiff’s state- 
ments led the Saffurds to believe that the land was of but 
little or no value is fully sustained by the testimony of 
both of the defendants, and their testimony is corroborated 
by that of the plaintiff when she states that Mrs. Safford 
told her one day “that land I am going to deed to you 
may be worth a great deal of money some day.” While it 
is true the plaintiff testifies she did not know its value, 
there are many circumstances which tend to discredit her 
testimony. The ordering of Mrs. Safford’s letters to be 
forwarded from Oakland to Cincinnati in care of plaintiff’s 
friend, Alva Parker, is very suspicious. The plaintiff’s 
explanation of this is that she received while in California 
a letter from her mother saying that she had had Alva 
Parker write a letter for her to Mrs. Safford at Oakland, 
and if the letter was not delivered to have it returned to 
Cincinnati in Parker’s care. The plaintiff claims that, in 
pursuance of this request, she ordered the mail forwarded 
and that the letter was returned. The envelope which 
plaintiff claims contained the returned letter was intro- 
duced in evidence, yet the letter, though in existence, was 
not produced, nor was the mother called to corroborate 
the plaintiff’s statement that she had ever requested any 
letter returned. It is indeed’strange that the letter should 
be forwarded to Parker, rather than to the mother, who, 
plaintiff claims, sent it. It appears from the testimony of 
Mr. Pugh, an attorney, who represented Mrs. Maltas, one 
of the heirs, that he had been for a long time trying to 
ascertain the address of Mrs. Safford and had even in- 
quired of the plaintiff, just before starting on her trip to 
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the coast, where Mrs. Safford lived, and that the plaintiff 
refused to give him the information. It is also in evidence 
that while the plaintiff was visiting with the defendants in 
California, her mother had given Mr. Pugh the defendant’s 
address and that he thereupon wrote Mrs. Safford that she 
was an heir of John Whitelock and that there were several 
hundred dollars coming to her from his estate. Doubtless 
it was this information that the plaintiff was seeking to 
keep from the defendant that caused the order to be given 
for the forwarding of the mail to Cincinnati. This letter 
of Pugh’s was returned to Parker and but for the plaint- 
iff’s order given to the postmaster at Oakland, it would 
have been received by the defendants before the deed was 
executed. 

Again, the plaintiff informs the defendant that Mrs. 
Maltas, one of the heirs, was living in Chicago, while, at 
the time, she was residing in Cass county on the land in 
dispute, which plaintiff well knew. We do not believe 
that the plaintiff was entirely ignorant of the value of the 
land. She had been living for years with her mother, who 
owned one-third of the land, which the mother had been 
advised was worth $25 per acre. In all probability, it 
was the subject of frequent conversation in the family. It 
is improbable that the plaintiff crossed the continent with 
the sole object to purchase the land from the defend- 
ants without knowing something near its value. The 
testimony convinces us that the plaintiff represented that 
the land was of little value. Her statement in that regard 
was a misrepresentation of a material fact, for which she 
is responsible, whether made willfully or not. Thedefend- 
ants had a right to rely upon her positive statements, as 
they had never seen the land, and were entirely ignorant 
as to its situation or value. The defendants, instead of 
conveying property which they were led by the plaintiff 
to believe was worth but little, parted with the title to real 
estate worth over $2,500. 
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It is urged that the defendants have not placed thie 
plaintiff in statu quo, hence, it would be inequitable to 
cancel the deed. They have offered back $10, the consid- 
eration paid for the deed. True, the plaintiff, as a part of 
the same transaction, paid Mrs. Safford $500 for her in- 
terest in the personal estate of the deceased. The plaintiff, 
however, has received in cash from the estate $650 that 
belonged to Mrs. Safford. So, in reality, the plaintiff has 
received back every dollar she paid, and $150 besides. 

The rule frequently followed by this court, to the effect 
that the findings of the district court will not be molested 
when there is sufficient evidence to sustain it, has not the 
same application in a case tried upon depositions as where 
the witnesses appear and testify in open court. Where the 
witnesses are examined before the court, such court, by 
seeing and hearing the witnesses, has a decided advantage 
over a reviewing court in weighing their testimony. The 
entire testimony in this case, relating to the representations 
of the plaintiff, was taken by deposition. 

The decree of the district court, so far as it quieted the 
title to the land in the plaintiff, is reversed, and a decree 
will be entered in this court canceling the deed obtained 
by the plaintiff from the defendants, and quieting the title 
of the defendant, Elizabeth M. Safford. The decree of 
the court below canceling the deed purporting to have 
been given by Elizabeth M. Safford to George R. Conna 
is affirmed. 


JUDGMENT ACCORDINGLY. 


THE other judges concur, 
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O. H. Deaver v. C. A. BENNETT. 
(FrLep JuLy 1, 1890.] 


1. Wagers: Recovery FRoM STAKEHOLDER. Money wagered on 
the result of a horse race may be recovered from the stakeholder 
by the party depositing the same if, before the stake is paid over 
to the winner, a demand has been made upon the stakeholder 
for its return. 

2. The petition examined, and held, to state a cause of action. 

3. Pleading. An indefinite allegation in a pleading cannot be cor- 
rected by demurrer. The remedy is by motion to make more 
definite and certain. 


Error to the district court for Harlan county. Tried 
below before GasLin, J. 


C. C. Flansburg, and L. H. Kent, for plaintiff in-error : 


In 1887, sec, 214, Crim. Code, was so amended as to 
omit the words “bet or wager.” Under the statute in its 
present form, therefore, horse racing is not included. It 
is neither a gambling device, nor a game of hazard or 
skill. (Harless v, U. S., Morris [Ia.], 169*; Harrison v. 
State, 4 Coldw. [Tenn.], 195; State v. Rorie, 23 Ark., 726 ; 
Shropshire v. Glasscock, 4 Mo., 36; State v. Hayden, 31 
Id., 35; State v. Lemon, 46 Id., 375; Shelton’s Case, 8 
Gratt. [Va.], 592; Dunman v. Strother, 1 Tex., 89; Me- 
Elroy v. Carmichael, 6 Id., 456; Ellis v. Beall, 18 Me, 
337; Pierce v. Randolph, 12 Tex., 295; Johnson v. Fall, 6 
Cal., 359; State v. Hardin, 1 Kan., 477.) Nor was betting 
on a horse race illegal at common law. (Bunn v. Riker, 
4 Johns. [N. Y¥.], 426; Campbell v. Richardson, 10 Id., 
406; VanValkenburgh v. Torrey, 7 Cow. [N. Y.], 252; 
Gibbons v. Gowverneur, 1 Denio [N. Y.], 170; Porter v. 
Day, 71 Wis., 299, and cases.) 
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J. L. Roberson, and H. J. Whitmore, contra: 


Horse racing is a game of chance, hazard, or skill, both 
at common law and under our statutes. (Perry v. Gross, 
25 Neb., 826; Yatman v. Strader, 23 Ill., 493; Garrison 
v. McGregor, 51 Id., 473; Mosher v. Grifin, Id., 184; 
Ellis v. Beall, 18 Me., 337; People v. Weithoff, 16 N. W. 
Rep., 442.) Either party to the wager may claim money 
paid to the stakeholder and still in his possession. (Alex- 
ander v. Mount, 10 Ind., 161; Burroughs v. Hunt, 13 Id., 
178; Little v. Brannenburgh, 4 Id., 35; Stacy v. Foss, 19 
Me., 335; Barrett v. Neill, Wright [O.], 472; Hale v. Sher- 
wood, 40 Conn., 334; Wheeler v. Spencer, 15 Id., 32; Ad- 
king v. Flemming, 29 Ta., 122; Wilkinson v. Tousley, 16 
Minn., 299.) If the stakeholder pay it out after notice 
from the proper party not to do so, he will be liable for the 
amount. (Shannon v. Banner, 10 Ia., 210; Thrift v. Red- 
man, 13 Id., 25; Batson v. Newman, 1 C. P. D. [Eng.], 
573; Diggle v. Higgs, 2 Ex. D., 422; Conklin vo. Conway, 
18 Pa. St., 329 ; Humphreys v. Magee, 13 Mo., 435; Stacy 
v. Foss, and Wheeler v. Spencer, supra; Whitwell v. Carter, 
4 Mich., 329; Hardy v. Hunt, 11 Cal., 343; Cleveland v. 
Wolf, 7 Kan., 184; Riddle v. Perry, 19 Neb., 505; 7 
Wait’s Act. & Def., 88-9.) 


Norval, J. 


This action was commenced in the county court of Har- 
lan county by C. A. Bennett, the defendant in error, to 
recover $400 from Oscar H. Deaver, the plaintiff in error, 
for money deposited by Bennett with Deaver as stakeholder 
as a wager on ahorserace. The petition filed in that court 
states “that plaintiff on or about the 11th day of August, 
1888, made a wager with one W. J. Fitch, upon the result 
of a certain horse race which afterwards was to take place 
on the race track in the town of Orleans, and thereupon 
‘plaintiff and said Fitch each paid over to the defendant 
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Oscar Deaver the sum of $400 to abide the result of said 
race; and that afterwards said race took place, and, by the 
said decision of the judges in said race, the plaintiff lost 
said wager. Plaintiff further alleges that he notified said 
stakeholder, Oscar Deaver, not to turn over said money to 
said Fitch, which the said Deaver refused to do, but paid 
the same over to Fitch, who still holds the same. Where- 
fore the plaintiff prays judgment against said defendant for 
$400 and interest from August 11, 1888, and costs of suit.” 

The defendant demurred to the petition, alleging that it 
did not state sufficient facts to constitute a cause of action. 
The demurrer was overruled, and the defendant electing to 
stand on his demurrer, a judgment was rendered for the 
plaintiff for $400, To reverse the judgment the defendant 
prosecuted error to the district court where the judgment 
was affirmed, The case is here on error. 

Two questions are raised by the demurrer: 

First—Can money which has been deposited with a 
stakeholder as a wager on the result of a horse race be re- 
covered by the party depositing the same, from the stake- 
holder, if demanded after the wager is decided and before 
the money has been paid to the winner? 

Second—Does the petition allege that a demand was 
made before the money was turned over by the defendant 
to Fitch? 

The legislature, in 1887, amended section 214 of the 
Criminal Code to read as follows: 

“Every person who shall play at any game whatever for 
any sum of money or other property of value, or shall 
bet any money or property upon any gaming table, bank, 
or device prohibited by law, or at or upon any other 
gambling device, or who shall bet at any game played at 
or by means of any such gaming table or gambling de- 
vice, shall, upon conviction, be fined in any sum not less 
than one hundred dollars and not exceeding three hun- 
dred dollars, or be imprisoned in the penitentiary not 
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more than one year; and upon a second or any subsequent 
conviction shall be fined in any sum not less than three 
hundred dollars and not exceeding five hundred dollars, or 
be imprisoned in the penitentiary not more than two years; 
Provided, That if any person or persons who shall lose any 
property or money in a gambling house or other place, 
either at cards or by means of any other gambling device 
or game of hazard of any kind, such person, the wife or 
guardian of such, his heirs, legal representatives, or cred- 
itors, shall have the right to recover the money, or the 
amount thereof, or the property or the value thereof, in a 
civil action, and may sue each or all persons participating 
in the game, and may join the keeper of the gambling house 
or other place in the same action, who shall be jointly and 
severally liable for any money or property lost in any game 
or through any gambling device of any kind, and no title 
shall pass to said property or money, and in an action to 
recover the same no evidence shall be required as to the 
specific kind or denomination of money, but only as to the 
amount so lost.” 

The plaintiff insists that he is entitled to recover the 
money under the proviso clause of the above quoted section, 
claiming that horse racing is a “game of hazard.” As 
we construe the language of this section it has no applica- 
tion to the case at bar. It only authorizes a recovery 
against the persons participating in the game, and the 
keeper of the gambling house or other place where the 
money or property was lost. It is evident that where the 
stakeholder takes no part in the game, an action cannot be 
maintained against him under this statute. (Riddle v. Perry, 
19 Neb., 505.) The petition does not allege that the de- 
fendant took a part in the race. Whether money lost on 
the result of such a race can be recovered from the persons 
participating therein we do not decide, as the question does 
not arise in this case. 

There being no legislative enactment authorizing the 
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maintenance of this suit, can the plaintiff recover under 
the principles of the common Jaw? A similar case was be- 
fore this court at the January term, 1886, in the case of 
Riddle v. Perry, supra. The then Chief Justice Max- 
WELL, in the opinion filed in that case, says: “At common 
law, where the wager is illegal, either party may claim the 
money deposited by him from the stakeholder, even after 
the wager is decided against such party, if the demand is 
made before the money is actually paid over. If, how- 
ever, the stakeholder has paid the money over to the win- 
ner before notice or demand upon him by the loser, he is 
exonerated, and no action will lie against him by the loser 
to recover the same.” 

Undoubtedly that is a correct statement of the law on 
the subject, and it is well sustained by the decisions of the 
highest courts of the other states. (Collamer v. Day, 2 Vt., 
146; Tarleton v. Baker,18 Id.,1; Stacy v. Foss,19 Me., 
335; Ball v. Gilbert, 12 Met., 397; Perkins v. Eaton, 3 N. 
H., 155; Wilkinson v. Tousley, 16 Minn., 299 (263); Bled- 
soe v. Thompson, 6 Richardson’s Law, 44; Cleveland v. 
Wolff, 7 Kan., 184.) 

The statute in force when the cause of action in Riddle 
v. Perry, supra, occurred, made betting on a horse race a 
penal offense, and it is conceded that that law was repealed 
by the legislature in 1887, when it adopted the above 
quoted section 214 of the Criminal Code. That case is, 
therefore, not authority now, unless contracts of wager on 
the result of a horse race are illegal when not declared so 
by legislative enactment. 

The rule at the common law was that all wagering con- 
tracts that were contrary to good morals or public policy 
were illegal and void. The courts of England at an early 
day held that betting on a horse race was not opposed to 
good morals. The courts of that country reluctantly fol- 
lowed this early precedent, until the common law interpre- 
tation of wagering contracts was changed by the statutes of 
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8 and 9 Victoria, which made all contracts of wager void. 
Is betting on the result of a race contrary to-good morals? 
We are not bound by the decisions of the courts of Eng- 
land, in determining that question. Whether a thing in 
the eyes of the law is moral or immoral may depend largely 
upon when and where it occurred. An act may be upheld 
as moral in one country and be regarded as immoral in 
another. A wager contract might have been sustained a 
hundred years ago as being in conformity with good morals, 
and be condemned to-day as immoral. In this country, 
betting on a race is now generally regarded as against sound 
morals. As a general rule, the courts of this country, in 
the more recent decisions, have refused to enforce all wag- 
ing contracts, even though they are not declared illegal by 
statute. Such contracts are certainly against good morals, 
a detriment to society, and, under the principles of the 
common law are illegal and void. 

The case in all its facts like the one at bar is Wilkinson 
v. Tousley, 16 Minn., 299. In that state, as in this, the 
betting on the result of a horse race is not made illegal by 
statute. The court held in that case that the wager was 
illegal and that the money was recoverable from the stake- 
holder by the loser. Berry, J., in delivering the opinion 
‘of the court, after reviewing the decisions of the court 
of England and this country on the subject, says: “ From 
the standpoint from which the subject of wager contracts 
was viewed by the courts in England at the time when it 
was originally determined asa rule of law that wagers upon 
indifferent subjects or questions were valid contracts, they 
were not regarded as contrary to good morals, or sound pub- 
lic policy. And this rule having become established has been 
followed, though, as remarked by LeBlane, J., in Gilbert v. 
Sykes, 16 East [ Eng.], 156, ‘It has often been lamented that 
actions upon idle wagers should ever have been maintained 
in courts of justice.’ The practice seems to have prevailed 
before that full consideration of the subject which has been 

52 
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had in modern times. Whether it was necessary for the 
English courts to follow such rule, after having clearly 
ascertained that it rested upon an unsound foundation, we 
need not inquire; but in announcing a rule where none 
has been before announced, the question is whether we shall 
blindly adopt a doctrine which is admitted to have been 
originally wrong, both in morals and in Jaw, and from which 
the courts of England would gladly escape were they not 
hampered by precedents, or whether we shall give full 
scope to the broad principle that contracts contrary to good 
morals and sound public policy are invalid, and that 
therefore wagers, as contracts of that character, are not to 
be sustained. We have no hesitation in adopting the lat- 
ter course; and, instead of resting our conclusion upon 
the ground taken in New Hampshire and Vermont, that 
the common law upon this subject has not been adopted 
here, we prefer to say that the rule by which these wager 
contracts have been tolerated was a perversion of the com- 
mon law, and contrary to one of its fundamental princi- 
ples; that it was based upon a false and mistaken notion 
of good morals and sound public policy, and that as all 
such contracts are condemned by the more enlightened 
views of morality and public policy which now prevail, 
they ought to be condemned by the courts. This is not to 
disregard or abrogate the common law, but to restore and 
to follow one of its acknowledged principles, from which 
the English courts have manifestly departed. We there- 
fore hold the wager in this case illegal and invalid.” 

In Bledsoe v. Thompson, 6 Richardson’s Law, 44, the 
plaintiff sued to recover money deposited by him with the 
defendant as stakeholder, as a wager on a horse race. The 
wager was decided against the plaintiff, who notified the 
defendant not to pay the money over, but the defendant 
paid the money afterwards to the winner. The supreme 
court of South Carolina held the contract illegal and that 
the plaintiff could recover his money, notwithstanding the 
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statutes of that state did not make betting on such a race a 
penal offense. To the same effect are Perkins v. Eaton, 3 
N. H., 152; Hoit v. Hodge, 6 Id., 104; Stacy v. Foss, 19 
Me., 335; Wheeler v. Spencer, 15 Conn., 28; Hale v. Sher- 
wood, 40 Id., 332; Cleveland v. Wolff, 7 Kan., 184. 

A wagering contract being illegal, either party to it may 
retrace the illegal step and demand his money or property 
put up at any time before it is turned over to the winner. 
The stake does not belong to the winner until received 
by him, nor does it belong to the stakeholder. While in 
the hands of the stakeholder it belongs to the party de- 
positing it. This case, therefore, falls within the rule laid 
down in Riddle v. Perry, supra, and is governed thereby. 

The point is made that the petition does not allege that 
a demand was made for the money before it was paid over. 
The petition states that the plaintiff notified the defendant - 
not to turn over the money to Fitch, which he refused to 
do, but paid it over to Fitch. While the allegations of 
the petition in regard to the demand made by the plaintiff 
are not very full and definite, yet we think it sufficiently 
appears that the money had not been paid over when the 
defendant was notified that the plaintiff claimed it. If the 
defendant desired a more definite statement of the facts he 
should have filed a motion for that purpose. The allega- 
tions are sufficient to resist a demurrer. 

The judgment of the district court was right and is 


AFFIRMED, 


THE other judges concur. 
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1. General doctrine discussed. Baker v. Metsch.....cssreeveee. 235-8 
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The fact that fees for making transcript were not tendered 
is immaterial, they not having been demanded. (Jd...... 423-4 
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Board of Transportation. 
1, May maintain an action to compel a railroad company to 
furnish facilities for shipping, including elevators. State 
OD. DL. Po Be COscceseesecercccssccsencevesseteneee tonecseaseescecas oes 
2. Has jurisdiction to hear complaints and make orders in 
regard to construction and repair of highway crossings 
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Buildings. See INSURANCE, 6, 7. 


Burden of Proof. See Liquors, 4. NEGOTIABLE INSTRU- 
MENTS, 1. 


Canals. 
Contract for constrnetion. Price v. Kearney Canal Co...... oo «33 


Cancellation. 

Misrepresentations before sale, as to value of certain land, by 
vendee, who was not ignorant of its value, to vendor in a 
distant state who had never seen it, held, sufficient ground 
for cancellation of the deed. Delorac v. Conna...... 791, 809-11 
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Removal of. Rich v. Gr0ss..cccocssccssccccecssscscecsescescsccverseece GOL 


Challenge. See Jury. 


Change of Venue. 
Cannot be granted after judgment by defanlt is rendered, 
though it be set aside. Tyler v. Baxter.....sccececseserosessevee 690 


Chattel Mortgages. See EvIpENcE, 9, 10. 

1. Description of property in, held, sufficient. Buck v. Sav- 
€NG8 Bain esssscsisssessccedssscisessdecssacecesdenessecesacccsescsssiceces, 407 

2. Merchandise left with mortgagor and allowed to be sold 
and replaced with other goods; substituted stock cannot 
be replevied from sheriff by mortgagee. Wedgewood v, 
Bank wrescecceoresccsssccssccasserecee savb'ecessscasceessged Ségseantsossceses 166 

3. Replevin by assignee of note and mortgage; ownership of 
property in dispute; testimony almost equally balanced; 
verdict for defendant sustained. Meharry v. Halligan..... 565 


4, When in form a bill of sale with a defeasance clause, ex- 
ecuted bona fide, though unfiled, valid against subsequent 
mortgagees with actual notice. Russell v. Longmoor...... 209 

5. Controversy between two holders of mortgage liens; in- 
structions; held, that defendant, by accepting a mortgage 
expressly subject to that of defendant, ratified latter as a 
valid lien. Wood River Bank v. Kelley.....c.cocccocsees 590, 606-7 


6. Mortgagee entitled to possession upon default, but liable 
to acconnt to mortgagor for surplus. Lathrop v. Cheney... 456 
7. Judgment for mortgagee in replevin by mortgagor, not a 
“bar to an action by the latter for an accounting. JTJd....... 455 
Checks. See NEGOTIABLE INSTRUMENTS, 6. 


Cities. See Bonps, 6. CoNSTITUTIONAL Law, 4. ELEo- 
TIons, 2-5. 
Charter of cities of first-class neither directs nor empowers 
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officers thereof to make contracts for public printing; 
hence notices, etc., published for the city by a corporation, 
one of whose stockholders is a councilman, are legal, and 
may be recovered for on a quantum meruit. Call Pub. Co. 


v. Lincoln ..rsecs-veceee boas eesiadevbesessdneecesiussdverccvsceveceievess 156-7 


Clerk of District Court. 


Will not be compelled by mandamus from supreme court to 
issue order of sale where there has been no application to 
his own court to direct such issuance. State v. Moores...... 


Collateral Security. See NEGOTIABLE INSTRUMENTS, 2, 
Combinations. See Trusts (COMMERCIAL). 

Common Carriers. See RAILROADS. 

Confession of Judgment. See Justice or THE PEACE, 1, 


Consideration. See INSURANCE, 2. NEGOTIABLE INSTRU- 
MENTS, 5. TRUuUsTS (EQUITABLE), 3. 

Equitable title of grantees held to be a sufficient, for a con- 

veyance. Livingston v. Livingston. ..cccrcsccsccecccsenssccsenserse 


Constitutional Law. 
1, Validity of ch. 10, Laws 1889, p. 83, reaffirmed. State v. 


PATUIAGO. receccecssveseescnsevcaereeeesevece eases ceescesescocenee osereses 
2. Ch. '73, Laws 1887, p. 88, constitutional. State v. C.,B. & 
Qs Re COs ciscasttsesettswscesiassieeveteoes dessveceete sea enad accesses 412, 


3. Under the police power of the state, railroads may be 
compelled to construct and maintain highway crossings, 
though law requiring it was passed after the building of 
the railroad. [d.....s.ccessesceeeveree ee Seve dasaesseadversssweeetesdece 
Title of ch. 14, Laws 1887, p. 308, providing for organiza- 
tion, government, etc., of cities of second class over 5,00 
not broad enough to include a provision in subdiv. 58, ex- 
empting such cities from liability for neglect of street 
Tailway to keep in reasonably safe condition the street on 


4 


124 


178 


164 


417 


418 


which itis building. Weigel v. Hastings............. wesdaose 384-5 


Construction. 
1. Written instrument construed as a receipt instead of a 


contract. Price v. Treat...... wibinteas atasteawiextess ebavtsnd eset 100d 42-5 


2. Of written instrument set out in opinion; held, to be 
neither a contract of agency nor a bill of sale, nor to lo- 
ealize or give character to the sales of beer afterwards 


made thereunder. Wagner v, Brecd..ccccseessresscoarceees eet 31=-2 


Continuance. 
1, Affidavit for, of thirty days or less, in county court, for 
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lack of material testimony, meed not describe it. Coombs 
v. Brenklander..... Gasleicesnueed sneecdevecrasiuesececeeceses ote sesiisedess 588 


2. Award of costs on granting, discretionary with trial court. 


AD v ces sogsiieteDasedacssestcucencee bess Scazs esctes eudoubescctecese caus 


3. Of criminal case on account of ahsent witness, should be 
allowed when motion for, is supported by affidavits show- 
ing materiality of testimony, probability of obtaining it 
‘by the next term, and reasonable diligence in seeking it. 


" Miller v. State. ........00 sstbauedesesedssneisaeecens sgedessnevaceversos 442-4 
4. Counter-affidavits cannot be used on hearing of such mo- 
tion. TZd........ acesduessebenees seaescuavaedoecaueies soccctsececsececcsers 442 


Continuing Contract. See Conrracts, 4, 


Contracts. See Buri~pina ConTRacr. CoRPORATIONS, 2. 
MortTGAGES. REAL ESTATE CoNTRACTS. RECEIPT. 


1. Of cities of first class with reference to printing. Call 
Pudb. Co. v. LANCOlN ...ceccoccerssesccccsccssssecncccsscstessveseseesseees 149 
For sale of harvesting machines by agent; certain provi- 
sions set out and construed; rulings aud instructions of 
court approved; judgment in favor of agent affirmed. 
Esterly Harvesting Machine Co. v. Veeder. ......s0ccsseeee Sescs'es 664 
8. For construction of canal; contract set out, evidence ex- 
amined; contractor's claim for extra compensation, and 
defendant’s counter-claim rejected. Price v. Kearney 
Canal C0. .1rcecerccererescase dsssb Seuweteeas spdsecddasSassveededsedcesiae wee 33 
Evidence found to show that contract for delivery of twine 
was a continuing one for 1888, and that plaintiffs had 
effected a breach thereof. McCormick Harvesting Co. v. 
TENSE sersccccrverecescoerscarsccceccesacscsacressoessesarscsssseeees eevee 106 
& Measure of damages in such case is difference between 
contract price at point of shipment, and market price at 
place of delivery, less cost of transportation. Td.........106-8 


2. 


~ 


Conversion. 
1. Instructions in action for, examined. Whitney v. Pres- 
EON ...005. weveese sdauacectusdccecsseaasvecccescesdutvasseeveest eiedesavaves 246-9 


2. Levy and sale by sheriff, on execution, of personalty owned 
by another than the judgment debtor, constitutes conver- 
sion from date of levy, Id.....cccocrrescesses ssssseaceceesersccees 24D 


Conveyances. See CorPoRATIONS, 2 
1. Contract for, held, to be established. Crawford v. Gallo- 
WAY ereroesenrcssnenscetenssetsoraeseeecseasaenseees se eeeaebatergedeass coves 267 
2. Held, to have been made in recoguition of equitable title 
of grantees; hence, nota gift. Livingston v. Livingston... 178 
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Corporations. See LrMITATION oF ACTIONS, 2. 

1. Unlawful acts of, include exercise of unauthorized pow- - 
ers, and formation of unauthorized contracts. State v. 
Neb. Distilling Co.secorerccccrerscccsccsssecsescccssscsscveveccsecsers TOO 

2. Contracts by, in total restraint of trade, and tending to 
prevent competition in an article of commerce are void, 
and conveyances by, for a like purpose are ultra vires. 

3. On account of such illegal acts franchise annulled; ques- 
tion of rights of property and of an intervenor reserved. 


Costs. See JusTicH OF THE PEAcE, 1. Trusts (EquiTa- 


BLE), 6. 
1. Award of, on granting continuance, discretionary with 
trial court. Coombs v. Brenklander....cccccccsccscsscceervesssee 588 


2. May be decreed by trial court against either party toa 
suit fordivorce. Eckhard v. Eckhard.....ccccecscocscscsscessee 459 

3. Taxation of, may be made a condition to permitting 
ameuded pleadings to be filed. Oberfelder v. Kavanaugh... 432 


Councilmen. See ELEcTIoNS, 2. 
Counter-A ffiidavits. 


Cannot be used in hearing motion for continuance. Miller 
v. State...... abee boeaabavercseelgchsecceacssetetesueysassnebeisstevessseetess 442 


Counter-Claim. See Res ADJUDICATA, WARRANTY, 2. 
Work AND LABOR. 
Counties. 
1. Court house bonds valid where proposition is adopted by 
simple majority. State v. Partridge......ssecsccccrseesveceeree 158 
2. Proposition to vote county bonds in aid of railroad, sub- 
mitted in alternative form; held, that issuance of bonds 
-would be enjoined at any time before they passed into 
the hands of au innocent purchaser, but not after. North 
v. Platte County.......000 agtetans belcsdeue oNs ete secessseesesatses 00000 452-3 


County Clerk. 

1. Not entitled to fees for preparing duplicate tax list, in 
counties under township organization. Ladford v. Dizon 
County ...... bbeugeeseeecegetved SaseuGesestedadecer dheccesebaserosesretes 114-16 

2. Must pay into county treasury all fees in excess of the 
amount allowed him by law, and mandamus lies after ex- 
piration of his term to compel such action. State v. 
SREATED....cesercrerseeascecseeccaccarecereescseerseevene sesaseeenserseess 480 


County Court. See APPEAL. CONTINUANCE, 1, 2 Re- 
PLEVIN, 3. 


INDEX. 829 


Courts. See JUSTICE oF THE PEACE. SUPREME COURT. 


Criminal Law. See specific crimes. CONTINUANCE, 3, 4. 
INFORMATION. 
Not error to hear, before commencement of trial, arguments 
on motions and demurrers, in absence of accused. Miller 


Uo SUGLe vii cescacavacsosssocssheceesstseussvessshessvevesdcdveancesssssses Mak 


Crossings. See RaILRoaps, 7-9. 
Custom. See Rea. Estate Contracts, 2, 


Damages. See MANDAMUS, 2. PrenaLtTy. Rariroaps, 1,8, 
1, For taking right of way; evidence found to sustain verdict. 
Smith v.C., BM. & W. B. Covcecseceee aaepieasecgesentes’ sa edeaeeecens 142 
2. Measure of, for breach of warranty. Clark v. Deering...296-7 
3. Cannot be claimed where elements of, were not contem- 
plated by parties when contract was formed. d............ 297 
4. Measure of, for breach of contract to deliver twine, is dif- 
ference between contract price at point of shipment and 
market price at place of delivery, less cost of transporta- 
tion. BMeCormick Harvesting Co. v. Jensen seccnssecssceeesess 1U6-8 


Declarations. 
Of agent not admitted against principal. Wood River Bank 
V. Kelley..sccccosrorcsveresessoveceesesevonsscevseces ceccceccscesceseeeees Old 


Decrees. See JUDGMENTS. 
Modifications without notice; sale unauthorized. Symna v. 
NOKON wrsrcccserecnereensesevereecece cereeeeerssscrcees seececeerevecsene 406-9 


Deeds. See CANCELLATION. : 


Default. 

1. Motion to set aside judgment by, no excuse being given 
for delay, properly overruled. Burke v. Pepper.......ec000 323 

2. Judgment by; difference between ahsolute and conditional 
vacation of, merely a forma] one. Tyler v. Baxter............ 690 

3. Judgment by; appearance by defendant on return day; 
appeal should not be dismissed because judgment was ren- 
dered in absence of defendant. Steven v. Ins Co.....+2..189-90 


Definitions. See Worps AND PHRASES. 
Depositions. See New TRIALS, 3. REVIEW, 6. 
Deposits. See Banks. 


Descent. 
Livingston v. Livingston. ..cocccarceccscccvescercccescssceccscsssesscseces 167 


Description. See PLEADING, 6. 
1. Of real estate. Alexander v. Humnter......csssercesese seevreceeoes 260 
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2. Of property in chattel mortgage, he/d, sufficient. Buck ». 


Savings Bank crsscccccccsrcoscenessceveccevecscceseessvees sisscusssccsons 407 
Disability. 
Covey v. Keegan csscsscescsscessssecraseneesessereceseueceenersssersesesevess DOO 
Divorce. 


1. Adultery alleged; evidence set out and discussed; decree 
of trial court granting, reversed. James v. James.........2. 533 
2. Granted on ground of adultery of wile; decree awarding 
custody of chiidren to grandparents with whom wife lived, 
modified by committing them to the care of husband. Eck- 
hard v. ECKRArd ..esscesressscssecerscssceessessiseseretseesssstersessees 459 
3. Costs may be decreed by trial court against either party to 
@ suit for divorce. Id. 


Elections. See Bonps, 2-4, 
1. For voting bonds; majority vote sufficient. State v. Part- 
TAGE. .sceverecnore baep ssteenessocteedecaceaee Ne idaveecetvseoaectave sevsceee 158 
2. Vacancy in office of councilman of city of first class oc- 
curring less than thirty days before annual city election 
cannot be filled thereat. State v. Hamilion...... soeeeveee 98, 208 
Ballots containing names of three candidates for justiceof 
the peace fora city district, where but one was to be 
elected, are void under sec. 40, ch. 26, Comp. Stats. 
State 0. FOUwor thy... .recccvocsccccccsscsnccvcccscsconssessccestessseees GAD 


» 


a 


Extrinsic evidence to explain or contradict such ballots 
not admissible, Td.......c..ceseseesseene coveeeee eSvecesdtenatens 345-7 
6. Ballots containing names of, three candidates for justice of 
the peace, each for a separate district, not void. Td........ 347 


Blevators. See RatLRoans, 4, 5. 


Equitable Reliof. 
1. Facts stated in opinion, held, sufficient to entitle plaint- 
iff to. Smith v. Shaffer....... sevenessencsecstreeeerscceceseescreerecs BOO 
2. Right to, lost by laches. Osborn v. Gehr...... sesecerescersceees BOL 
3. Court of equity will not set aside a judgment at law regu- 
Jar on its face, unless it is shown to have been rendered 


where no cause of action existed. Id............sseseeee tscoene 661 
Error. 
Party alleging technical defect mnst be free from like fault. 
Brown v. GOOAYCAT....cerererecsvorssversccerceersscsecee svrvecssvceces OLE 


Error Proceedings. See FINAL ORDER. REVIEW. 
1. Judgment of district court will be affirmed unless errora 
assigned or some of them appear on face of record. Stark 
0. Bellamy... .rccsccccccoccrscccccessccees tecvenscessscescascsceesescones OOS 


2. 
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All defendants ina joint judgment below are necessary 
parties to, and upon failure to make them such within a 
year from rendition of judgment, supreme court acquires 
no jurisdiction, Curlen v. Atkinson....... siavsavess seerescoreee G22 
Dismissed when not commenced within sixteen months 
after date of judgment, even though an appeal (which 
was subsequently dismissed) had been taken in the same 
case and notice issued within a year. Benson v. Michael... 134 


Estoppel. See HuSBAND AND WIFE, 1. LIENS. 
Owners of real estate contracts, which have been assigned in 


blank, and pledged without authority by an agent, not 
estopped to assert title against pledgee. Folsom v. Mo- 
Cague.....eccoees sdiaveSe<sebavcvbadaseucedauceesvascsdeistieessdpacvactes - 129 


Evidence. See Expert EVIDENCE. PRACTICE. REVIEW, 2, 


1. 


10. 


3. TRIAL. 
Action on contract by company with agent, for sale of 
harvesting machines; rulings on admission of testimony 
approved. Lsterly Harvesting Machine Co. v. Veeder........ 670-2 
Where testimony is received without objection, incompe- 
tency is waived. Oberfelder v. Kavinaugh.....scecccsosscssers 430 
Grading contract; action to recover for removal of earth; 
engineer’s estimates admissible to determine amount. 
Clarke v. Williams....ccorcesssrercccesesecsreccenesessescsevsesseseees BOL 


. Newly discovered, will not authorize new trial, if merely 


cumulative, unless it would probably change verdict. 
Keiser v. Decker........ teavscecnescesccscscrccccacverecsereecessssesccos OO 


. Error cannot be predicated on admission of, when intro- 


duced under agreement of parties. Elsanger v. Grovijohn, 140-1 
Party cannot complain of exclusion of evidence which is 


afterwards presented to the jury in other forms, Smith v. 
C. M. & W. RB. Co ....00e dn sccesseceserecccssecoses stesseroccensssscscee 142 
Snbsequent declarations of a vendor admissible to cor- 
roborate other evidence of fraudulent character of a trans- 
fer. Smith 0. Boyer w.cccorcccssererrercascseverscorsevevecesseees@G, 80-1 


. Extrinsic, not admissible to explain or contradict ballots 


void under sec, 40, ch. 26, Comp. Stats. as containing 
superfluous names, State v. Foxworthy wrececsesecsresccesessece B45 
Chattel mortgage in form of bill of sale, held, admissible, 
though unrecorded, . Russell v. LONGMOOr ....sssecsscesseerescee 209 
The fact that such instrament has been ignorantly torn 
apart by holder, so as to separate granting clause from de- 
feasance, will not prevent the admission of the two parte 
Teunited.  Td....cccccoseccesnscsecseeseccesssevsscccersevencesccssesess QLD 


832 


il 


12 


13. 


14 


15. 


16. 


INDEX. 


A tax list describing property as located in “ Thompson’s 
Add.,” simply, is, if sworn to before assessor of precinct 
in which such addition lies, sufficiently identified to be 
admissible. Alewander v. Hunter .....secoccscossesccecssscccesses 


Tender of testimony essential before error can be predi- 
cated upon its refusal. Coombs v. Brenklander......ccovessoee 


In order to lay a foundation for contradicting statement 
of witness, his attention must be called to it, and the time 
and place cited with reasonable particularity. Wood River 
Bank v. Kelley ..cccreccscescaces sisecbave aaetescsecess ssdeessssesecsowss 
Expression by agent of mortgagee, of opinion that certain 
cattle then being shipped by mortgagor, were the same as 
those described in the chattel mortgage, not admissible 
against mortgagee in action by third party for cattle 
claimed by mortgagee to be the ones described in the 


260 


589 


598 


MOTLYAGE. Td .....csrevcecesscrcoscosscecacsestecssscsasereereessenssO0L—3 


Dispute between bavk and customer as to amount of a de- 
posit; held, that as claim of creditor would make the 
deposit an unusual one, it was incumbent upon him to 
show from what source he had received the particular 
sum in dispute. State Bank v. Smith......cccercorcreccecccseee 


While the better practice is to serve notice on adverse 
party to produce private writings in his possession before 
evidence can be given of their contents, notice may be 
dispensed with on proof that such party has stated that 


437 


the writings are lost. Barmby v. Plummer.....cccosescee sees 88-9 


Examination. See MALIcIous PRosEcUTION, 1. 


Executions. See APPRAISEMENT. CONVERSION, 2. JUDI- 


CIAL SALES, 7. PRINCIPAL AND SURETY. STAY. 


While personalty must be sold before realty, latter may be 


levied on before advertisement and sale of former, it be- 


ing insufficient to satisfy the writ. Runge v. Brown......119-20 


Exemptions. See HomMEsrgaps. 


Expert Evidence. 
Action for damages from overfiow caused by railway bridge; 


testimony of non-experts in bridge building properly ad- 
mitted so far as it consisted of facts within their knowl- 
edge. 0. & RB. Vi BR. Co. v. Browterccerceorscresssceresasononses 


Extradition. 
Imprisonment without extradition of one arrested in another 


state and forcibly brought into Nebraska entitles prisoner 
to release on habeas corpus. In re Bobinson.....sosrccreer-ores 


False Representations. See CANCELLATION, 


611 


138 
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Fees. See APPEAL, 2. COUNTY CLERE. 


Final Order. 
1, Order appointing a receiver is not. McCord v. Weil....... . 687 
2. Overruling by district coart of objection to jurisdiction is 
not, and petition in error cannot be prosecuted therefrom. 
School District v. Cooper........ Weddle asacOacveres sssssesesecerescese 4304 


Fire Insurance. See INSURANCE, 


Forcible Entry and Detainer. 
1. Judgment for plaintiff, and writ of restitution issued; 
reversal by supreme court; defendant should be restored 
to possession, Lipp v. Hunt.cccsccscccccsscsnccscssesenssesee eos . 258 
2. No supersedeas having been filed, restoration confined to 
such of the property as is possessed by plaintiff. Id. 


Foreclosure. See JupICIAL SALES, 1. Sray. 


Fraternal Insurance. 
1. Object and duties of societies for, discussed. Grand Lodge 
ALO. UL Wi 0. Brand .cccccneccsseeees sabes dese deeaswiatetes stesiteo’ 650-1 


Objections to a member on the ground of inebriety, made 
for the first time after his decease, will not defeat a re- 
covery on his certificate, Ld .....ccsessesccccsonscensecees ove 649-51 
3. Neither will default in payment of dues during the Jast 
illness, where by-laws provide that such default shall not 
work a forfeiture. [d.......ssecccossescescscerecsscssssesersceeesees GOL 
4. A motion to suspend a member which the chairman re- 
fuses to put, on the ground that it is contrary to the rules, 
does not effect a suspension. Td...... wasioee sea tcisausereest ever 652 


2. 


Fraud. See CANCELLATION. NEGOTIABLE INSTRUMENTS. 
Covey v. Keegan...... oon vnscecccessasin ions ase seese eescnewevecnscneseacone 250 


Fraudulent Conveyances. 
1, Former decision adhered to. Hart v. Dogge.......ssccccoseee 237 


2. Rule that subsequent declarations of vendor cannot be re- 
ceived to disparage title of purchaser, does not apply 
where transfer is fraudulent. Smith v. Boyer.........ccese0 80-1 

3. Where a heavily incumbered debtor mortgages all his prop- 
erty to one creditor, giving security greatly in excess of 
debt, and preventing other creditors from-collecting their 


claims, the transaction is fraudulent as to latter. Id...... 80 
Morse v. Steinrod.......... scevesccececveecccccacscccrscsesseecessooo LL I-12 
Gaming. See WaGErs. 
Gift. 
1. Defined. Livingston v. Livingston. .....cccocscseceseee saseseere LTE 


2. Conveyance held not to be. Ld.....csse.ccescseeseevcvsereenserenL 17-8 
53 
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Guaranty. See NEGoTIABLE INSTRUMENTS, 4. 


Habeas Corpus. 
Party will be released on, who has been arrested in another 
state and, without extradition, brought forcibly into this 
state and imprisoned, In re Robinson......ccccconvecesesoessere 138 


Homestead. 
1. Law of, in force when debt is contracted, applies in pro- 
ceedings to collect it. Jackson v. Creighton ....cscccccoresseee 318 


2. Under the law of 1867, husband alone could waive home- 

% stead Tight: Ud sicccccscesscsvecesssvecsevel aces saveseeeetssaseeesesscse O19 
3. Where a husband, desiring to satisfy a judgment against 
himself for a debt incurred while law of 1867 was in force, 
signs a release of the homestead right, and procures a pur- 

chaser at judicial sale, latter acquires a good title. Id..... 310 


Husband and Wife. See MaRRizpD WomMEN. 

1. Representations made by a hushand to certain parties from 
whom be purchased goods, that they were intended fora 
business of which his wife was the owner, do not estop 
sheriff, who has attached the stock for such parties, from 
showing that the husband was the owner when a certain 
chattel mortgage on the stock was given by the wife. 
Oberfelder v. Kavanaugh ...cccooe saccerseccsscreree decencccsoceccesss 402 


Sd 


No presumption of law that personalty in possession of 
wife while living with her husband belongs to latter. Id., 431 


Impeachment. See WITNESSES. 
Indemnity. See PRinciPaL AND SURETY. 
Indorsement. See NEGOTIABLE INSTRUMENTS, 4, 5. 


Information. See Quo WARRANTO. 
1. Held, Sufficient to sustain conviction of murder in first 


degree. Diller v. State .........60+8 asteebd tnveseesccedssmneeeisecas « 439 
2. Prosecution for murder may be commenced by, instead of 
by indictment. Td.........ccsecssesssscsseenccseees wea vsceaeee saddias 440 


8. Indorsement on, by county attorney, on day of trial, of 
name of witness who was not called, not error. d........ 444 
Injunction. See Jupaments, 5. Res ADJUDICATA. 
Party not liable for disregarding (except in special cases) un- 
less undertaking is given. Baker v. Metsch...........0000sRd0-4 


Instructions. 
1. Held, Not applicable to evidence. Lewis v. Connolly ..... «» 226 


2. Not error to refuse, when substance is contained in those 
already given. Miller v. State....occcoccccccsescovesessscerecsces 446 


3. 
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In action on contract by company with agent, for sale of 
harvesting machines,approved. Esterly Harvesting Machine 
CO. 0. Ved era. cacoesisasvicccecevacazesvaseneeressosees iestee a hdeseneesene 872 


Insurance. See FRATERNAL INSURANCE. 


1. 


3 


Action by company to recover back money paid for losses, 
claimed not to be covered by policy; testimony conflict- 
ing; verdict for defendant sustained. Neb. & Ia. Ins. Co. 
VD. SCQAr..csecccreseccscveccsscesersccascnees Sidabeecsdovsctuesaenenssogse 354 
A provision in a policy requiring an action to be brought 
thereon ina less period than the statute of limitations, 
printed in fine type, and not in contemplation of parties 
at time, will not be enforced unless supported by a special 
consideration. Barnes v. MeMMuriry......... widecead ere 184-7 
Insured unable to read; testimony of agent that he had 
read the application to the insured, denied by the latter; 
held, that if insured did not know the contents of the affi- 
davit, he would not be bound by its terms and statements. 
State Ins. Co. v. JOrdan. rrccreserecsececreresersserscecterteceneveces . 614 
Agent represents company only, and his statements in an 
application do not bind the insured. Id..........sseceereeee 518 
Clause in policy exempting company from liability until 
payment of premium, held, to have been waived. Neb. & 
Ta. Ins. Co. v. Christiensen....casseres aaeeases codosunbectincsssaea¥c 577-8 
Erection by tenant, without knowledge of assured, of an 
addition toa building, does not avoid a policy containing a 
clause that it shall be of no effect if risk be increased by 
any means within insured’s control or knowledge. Jd... 580 


Use by tenant, unknown to owner, for purpose of prosti- 
tution, of building occupied as a saloon when insured, does 
not avoid the policy. Td.....ccccscceseccrssesccerseceesecereccseses OGL 


Interest. See Bonps, 5. 
Interpretation. See ConsTRUCTION. 


Interstate Commerce. See Liquors, 2 


Intoxicating Liquors. See Liquors. 


Joinder. See ERROR PROCEEDINGS, 2. PARTIES, 2, 3. 


Judgments. See Derautt. ERRoR PROCEEDINGS, 1. PRIN- 


1. 
2 


3. 


CIPAL AND SURETY. REPLEVIN, 3. STay. 
On pleadings, by justice of the peace. Simons v. Sowards... 488 


Discretion of court over, ceases after expiration of term at 
which rendered, Symna v. NOdON......eccscecerseccsrsescvsesere 407 


When regular on its face will not be set aside unless 
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shown to have been rendered where no cause of action ex- 
jsted. Osborn v. Gene ....ceccceccceccseacsencesenceeee sidadsouseeuereus 661 


4, County warrants and promissory notes accepted by plaint- 
iff as a satisfaction of, will be treated as a cash payment. 


Pasewalk v. Bollman....cccccsecccees vo sedeigdcaveevansea iGeusseeieseses 529 


cy 


ns 


Plaintiff resident of adjoining county; jadgmentin his fa- 
vor enjoined; failure of defendant to show that jadgment 
wasa lien on any specific real estate of his; held, that court 
had no jurisdiction. Cobbey v. Wright.....ccecccecsecsescsssreeee QUT 


Judicial Sales. See APPRAISEMENT. TRusts (EQuiTa- 
BLE), 2. 

Decree of foreclosure modified upon petition without no- 

tice, and property included not described in original 

decree; held, that sale thereunder was unauthorized, 

SYMna Vv. NOWONA...reccecccesecccererscersscsscsecseaseccrerecesesnss40G=7 


—_ 


2. Objections to confirmation must specifically point out 
errors, Runge v. Brown... ssetoveueeeascesgetns sesvaeesieecee’ 119 


3. Such objections will not be considered in supreme court if 
Dot raised below. [d.....ssecserscererenrsees piinsdeweutiosdesessees -121-2 


4, Purchase by appraiser at, of one tract, does not affect va- 
lidity of sale of a different tract to another person. Jd... 121 


& Notices published by plaintiff six months before the sale, 
warning public not to purchase as title to lands had been 
fraudulently obtained, not sufficient ground for vacating 
Sale. Id.......ce000 adsvee acedsbassaveeesdcesteesscrsusessccesens seoseees 121 


6, Reversal of judgment by supreme court after confirmation, 
no supersedeas bond having been filed, not sufficient ground 


for vacating sale. Id........ cree seeccerseseesens tiavevedbocdesssneses 122 


. 


% Where sheriff’s return is silent as to the order in which 
real estate was sold, no presamption that because lands 
are first described they were sold before certain lot lev- 


TOU: Onle: - Tdecvs vvass sovescecvesaves scevecasserdacsodediecesscscdcccccdeves: LOL 


. 


8. Sale of such lot not avoided on ground that sheriff already 
had funds to satisfy the execution, where such funds were 
realized from a sale to an appraiser which was void. Id. 

9. Though personalty must be sold under execution before 
realty, latter may be levied upon before advertisement and 
sale of former, where it is insufficient to satisfy the writ. 
Td... .cccccssecrecccceccvecccesvcecsresenese scorensonseassscesccesereesceeL LI-RO 


Jurisdiction. See APPEARANCE, 1. BOARD OF TRANSPOR- 
TATION, REAL Estate CONTRACTS, 3. 
1. Not acquired over one who was brought into the state by 
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force or fraud in order to obtain service of summons upon 
him. In re Robinsgon.........cccsees Seaets 


2. Objection to, on ground that sammons was not served on 
defendant as required by law, too general. Brown v. 
GOOGYEAL secsseneecscescscnensesacasceraces Winsdavkoddavacty secede Weheveee 378 

3. Except where a court already has jurisdiction of the res, 
action must be brought in couuty where service may be 
had onsome of defendants. Cobbey v. Wright 277-8 


Jury. See SpeciaL FINDINGS. TRIAL. 

Challenge for cause, of one who discloses that he has an 
opinion which will] require evidence to remove, should be 
sustained even though he states that he thinks he could 
render an impartial verdict. filler v. State......ccccessovens 445 


Justice of the Peace. See APPEARANCE. ELECTIONS, 3, 

1. Costs adjudged against plaintiff who failed to recover a 
sum equal to that which defendant offered to confess. 
Elsanger v. Grovijohn...cccccerere Sd ciweaeaecsaacess asatee sesscaree 142 

2. May render judgment on pleadings where bill of particu- 
lars states a cause of action, written answer is filed, and 
case submitted thereon. Simons v. Sowards ....s.sceccscccess 488 

8. Transcript of, need not contain a formal entry of a judg- 
ment in order to show that defendant had confessed the 
same, Tyler 0. Barter ..scsccocssssccecssscsccesecossnsecenrecsnseces . 690 

4, Mere clerical error in transcribing verdict, not reversible 
error, if judgment is properly entered on such verdict. 
Tuttle V. Wilson wecssecscrsccererencecsones sas eecseerecscosescecescceens 426-7 

5. Docket entries, one showing continuance to May 25, and 
another that trial was had, but giving no date, sufficient 
to raise presumption that May 25 was date of trial. Jd... 426 


Laches. 
1. Judgment rendered September 6, 1875; action to cancel 
beguu July 7, 1886; held, that plaintiffs had lost their right 
to equitable relief. Osborn v. Gedr...cscsssseceecooes veaeeeeene 661 
2. In failing to apply for injunction against the issue of 
county bonds, until after they had passed into hands of 
innocent purchaser. North v. Platte Cointy.......sseccsseceree 453 
Land Grant Contracts. See REAL EstaTe ConTRACTS, 
Landlord and Tenant. See INsuRANCE, 6,7. 
Lease. See TRESPASS. 
License. See Liquors, 3-5. SCHOOLS, 1-4. 
hiens. See BANKER’S LIEN. MeEcHANICS’ Liens. REAL 
EsraTE CONTRACTS. 
Assumption of, by vendees of real estate; held, that they 
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were liable for notes held by vendor’s wife and could not 
dispute the validity of her lien. Smith v. Shaffer...........660-1 


Life Insurance. See FRATERNAL INSURANCE. 


Limitation of Actions. See PLraprya, 3. 
1. Limitation clause in insurance policy discussed. Barnes 
V. McMurtry ....cccccveseee wate asscedaneces Wes divenssdenecsbes eee sevees 184-7 


* 2. Action against stockholders of a corporation under sec. 
136, ch. 16, Comp. Stats., for failing to publish amount of 
its indebtedness, is guasi-penal only, and not barred in one 
year as a penal action, the limitation being the same as in 
Other contracts. Howell v. Roberts.....cccccsccosrsceseescecrecsces 487 


Liquors. See ScHoots, 1-4. 
1. Evidence found to establish sales of, in Nlinois but not in 
Nebraska, Wagner v. Breed...cccccesscees Sea siiessetoeeseSeeseeec . 732 


Sale of, by parties in Dlinois to citizens of Nebraska for 
shipment here, not a violation of the law or public policy 
Of this state. Td..ccccrerccccrsccresscccsencssereeecesescceressseoees . 7133 
3. Publication of notice of filing application for license 
must be in a county newspaper having largest circulation 
in such county; not necessarily the largest in the city. 
Selection of paper not inquired into in absence of charge 
of bad faith on applicant’s part. Lambert v. Stevens...... 285-6 


2 


4. Denial by a remonstrance of jurisdictional matter (e. g., 
that petitioners are resident freeholders) throws burden of 
proof on applicant; but in alleging new matter (e. g., that 
petitioners were made freeholders in order to enable them 
to sign) burden is upon remonstrator. Id.........0ecce00 286-7 


5 


Findings of city council as to jurisdictional facts, presumed 
to be supported by the evidence. Li......cccsssccsseescceseess 207 


Lis Pendens. See TRESPAss. 


Malicious Prosecution. 

1. Discharge on preliminary hearing terminates criminal 
prosecution; right of civil action accrues atsuch discharge. 
Dreyfus 0. Al... ccrvccccsrecivessccvcccsccceroscsvcrccsacvene ssrsereee 196 

2. The fact that one who institutes a criminal prosecution 
for, is following advice of counsel, is not a good defense, 
where the party has failed to make a full statement of 
facts to counsel, Id.......... ecg auseaneduedevsdin's co eb4eba ag speeds se¥e’s 195-6 

8. Plaintiff must prove want of probable cause, malice, and 
end of criminal prosecution; but need not prove that he 
is damaged. Jd......... ih edsnwb scare daveseuess ede vereeseieerseesees 197-8 


4. Probable cause should be explained to jary in instruc- 
tions, Td sresssenesseecsecscesserer eee cere Sosehands iaevausseess coseree 197 
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Malpractice. 
Alleged of veterinary surgeon. Barney v. Pinkham.,......00.. 350 


Mandamus. See ScHooLs, 3. 

1, Lies to compel county clerk, after expiration of term, to 
refund all fees in excess of amount allowed him by law. 
State v. Shearer. ....cccccceeseoee sd evsaseegetdekese sees aioecsauesctasuee 480 

2. Right to compel railway company by, to construct high- 
way crossings not excluded by remedy in damages pro- 
vided by sec. 3, p. 588, Laws 1887. Siate v. C., B. & Q. 

Be. COs .cerneeee eacdaveshauisavesidesns sotviteseea didedessaedsiiuesesvesse 420 

3. Supreme court will not grant, to compel clerk of district 
court to issue order of sale, where there has been no appli- 
cation to his own court to direct such issuance. State v. 
MOOVES......sccereccersersvecveseceneves siesriveses ereraccceresessoverscees Lok 


Married Women. See HuspaAND AND WIFE. 

Personalty of, owned before marriage, cannot be reached by 
creditors of husband, though latter has accomplished, what 
would be at common law reduction to possession. Whit- 
ney V. Preston......sse0ee casecoseensaenscescesaececeacseveencossncons sce t4u-O 


Master and Servant. 
G88 Ve RURNCT  icisicivecé ecient evade veaeses ext cudesesecssees isundonsesdvess, 401 


Mechanics’ Liens. 
Action to foreclose; waiver alleged but not proved. Morris 


Mill-Dams. 

1. Party damaged by unlawful erection of, has aremedy un- 
der sec. 14. ch. 57, Comp. Stats., without recourse to the 
writ of ad quod damnum, Kyner v. Upstill...........065 768, 781 

2. Proceedings under said sec. 14 will not be disturbed be- 
cause of alleged errors in inquest and other ad quod dam- 
num proceedings instituted on the same cause of action. 
Td vsccaseee sda'seihadaguoeoachanesascedees cSeceuseeecstesenseoessetease 768, 781-2 


Mistake. See ASSIGNMENT For CREDITORS. BILLs oF Ex- 
CEPTIONS, 3. JUSTICE OF THE PEACE, 4. 
Action by insurance company to reeover back money paid 
by; evidence; instructions. Ned. & Ia. Ins. Co. v. Segard 354 
Monopolies. See Trusts. 


Mortgages. See TAXEs, 2. 
1, Instrument construed, and held, to be a mortgage for fu- 
ture advances. Wagner v. Breed.....ccccceseeee Fey eeiaishade eee 735 
2. Land contract treated as mortgage, and bond not required 
for stay of execution. Spencer v. Moyer...... bscecerectesseces 309 
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Municipal Corporations. See Cirizs. ScHoors, 1-3. 


Murder. 
1, Information held, sufficient to sustain aconviction of. Mil- 
Ler VU. State. .cecseccereccnecsnevectecsecteessennepeeneenacecenceeens tena segs 438 
2. May be prosecuted on information instead of indictment, 
Td... secevee rufersageasetestes ieadser esi coeseserwucecsy Svossezasiestds eoveee 440 


Mutual Benefit Insurance. See FRATERNAL INSURANCE. 


Negligence. See ConsriTUTIONAL LAW, 4. PLEADING, 4, 8. 
WorK AND LABOR. 


Negotiable Instruments. See PLEADING, 8. 
1. Where note is shown to have originated in fraud, burden 
of proof is on subsequent holder to show that he is a bona 
Jideone. Haggland v. Stuart ...cccccicccceesecceescctenscesceteeees 76 


2. It is a good defense to an action on a promissory note, 
that plaintiff has indorsed the same to another as collat- 


eral security. Johnson v. Chilson........ Raed icedessedgesanses 303-4 
3. Also, that the sole consideration for the note was a glan- 
ered horses: © Wdivcasvecescacsessceseds cecsvvassavecseeveseenerodslestae 304 


4. Words ‘“‘Demand, notice, and protest waived, and pay- 
meut guaranteed,’ written on back of note and signed by 
payee, constitute indorsement with enlarged liability. 
Buck v, Savings Bank....... Wee becvdsceseetasatseresetses paeaes femsee 409-10 

5. Action on note given for certain hotel furniture, etc.; de- 
fense of failure of consideration and false representations; 
rulings and instructions approved; held, That as indorsee 
of note was also the agent who conducted the sale, he was 
chargeable with notice of any failure of consideration. 
Salisbury 0. Tddings .iccceccsecesssccsscccenccecsacveeseseveveesecseess 736 

6. Notification to payee, on day of receipt by bank, of its 
refusal to accept a worthless draft sent in payment of 
a check cashed by it, drawn on a bank in another town, 
constitutes due diligence and entitles the paying bank to 
recover from drawers who lived insame town with drawee 
and knew that it was in failing circumstances. Neb. Nat. 


Bank 0. LOGAN ossccccssevecsenseccccvevscevcccscscesevsecsecsssseceesens 281 
New Trial. 
1. Failure to except to overruling of motion for, will not jus- 
tify supreme court in dismissing case. Burke v. Pepper.... 320 


2. Newly discovered evidence which is merely cumulative, 
will not authorize, unless of such a character as would 
probably change verdict. Keiser v. Decker .....c.ccscscceeeees 95 

3. Afiidavit for, on account of loss of deposition must set 
out testimony contained therein; mere statement that it 
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fally supports allegations of answer not sufficient. Felton 

DV. DLOffett....ccorsconceccreccccrecscarseccecessevscccceseveveeevecesceers 585-6 
4. Motion for, alleging misconduct of prevailing party in dis- 

regarding a stipulation, made out of court, to postpone 

trial; stipulation denied; motion properly overruled. Jd., 585 


Notes and Bills. See NeGorriaBLE INSTRUMENTS. 


Notice. See CHAaTTEL Mortaagces, 4. JuDIcraL SALEs, 5. 
NEGOTIABLE INSTRUMENTS, 4, 5. 
To adverse party to produce private writings before evidence 
is given of their contents, may be dispensed with on proof 
that such party has stated that writings are lost. Barmby 


UV. PIWINMET wisscoccccvcererrevsscseveccccssrecees, sesescesesssconseenssessO0-9 
Officers. 
Of cities of first class; public priuting. Call Pub. Co. v. Lin- 
CON... se2008 sbaulauawasecdsaenserssesaadees season tevevedereadsheetadestecea 149 


Onus Probandi. See Liquors, 4. NEGOTIABLE INSTRU- 
MENTS, 1. 


Parties. See RAILROADS, 2,5. ScHoo.s, 2, 3. 
1. All defendants in a joint judgment below are necessary 
parties to proceedings in error. Curten v. Atkinson........ . 622 
2. One who has indorsed a promissory note as collateral not 
a proper party plaintiff in action on such note. Johnson 
V. ChEUSON wee ccceceeenee Sails dvdetes sevucssts seeseee osesseasressvoctenssrs 303-4 
8. An equity cause, in which not all parties were before the 
district court, will be remanded by the supreme court for 
the purpose of having such parties bronght in. Smith v. 
Shaffer eseececcrsiveeres ssisreavetens n dbewsadasuavisassvecsctiousress 656, 661 


Payment. See JupGMENTS, 5. 


Penalty. Limiration of ACTIONS, 2. 
1. Distinguished from liqudated damages. Brennan v. 


2. Stipulated sum provided for in building contract, to be 
forfeited on failure to complete in time, construed as. Jd., 394 


Personal Injuries. See ConsrITUTIONAL LAW, 4. 
Petition. See REPLEVIN, 6. 


Pleading. 

1, An indefinite allegation should be met by a motion to 
make it more definite and certain; not by demurrer. 
Dettver V. Bennett ......sceccevecceccccsseccesccecseerscesascesesccessace 819 

2. Permitting amendments to be filed rests in discretion of 
trial court. O. & R. V. R. Co. tv. Brown...... sreseetesereseecee 498 
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3. And may be conditioned on taxation of costs. Oberfelder 
ve. Kavanaugh ..... g bdbVeldevacoonsvesacsostecsseceseecenaccevewsa ee 


4, Where answer sets up statute of limitations, but petition 
does not show facts to warrant it, time when statute be- 
gan to ruu must be stated. Barnes v. McMurtry .........4 . 

5. Action against veterinary surgeon; charge that defendant 
was incompetent, dees not necessarily impute gross igno- 
rance and want of skill. Barney v. Pinkham.....cssccccceeees 

6. In replevin, defendant may either deny generally allega- 
tions of petition and prove that he is owner of property, 
or may plead new matter as a defense, which will be taken 
as true unless plaintiff file a reply. Westover v. Vandoran, 


st 


Description in petition, of animals sought to be replevied, 
as “two bay mares, five years old’’ sufficient to base a 
judgment thereon for defendant for “ two bay mares called 
‘Kit’ and ‘Jule.’’? Bilby v. Townsend......... sayseeess eavaceds 
Reply may be filed after verdict where both parties pro- 
ceed on theory that allegations of answer were admitted. 
Whitney v. Preston..scccccsesserccccecrsescovcccccccevsosssencssuvesenee 


2 


2 


Action by bank which had cashed a check, against drawer 
of same; petition examined; Aeld, that alleged negligence 
of bank inselecting payee as agent,did not appear therein 
and should have been set up by answer. Neb. Nat. Bank 


« 432 


184 


352 


221 


249 
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Pledges. See RzaL Estate ConTRACTS, 1, 


Police Power. 

1. Includes right to compel railroad to constrnct suitable 
highways, even though law requiring it was passed after 
building of railroad. Slate v. C., B. & Q. BR. Cou..cccceseee : 

@,. Also the right to compel a railroad company to allow the 
erection, on or near its right of way, of grain elevators, 
equally and without discrimination. State v. Mf. P. R. Co., 


Practice. See FINAL ORDER. Notice. REVIEW. SPECIAL 
FinpDInes. TRANSCRIPT. 

Not error to withhold from jury a material issue of fact apon 

which there is no conflict in the evidence. Pusewalk v. 

BORG sxcisoncccenasdeteve teagan sabeviave civaencay extyereserscasansnanecne 


Preference of Creditors. 
Common law right of, much restricted in this state by as- 
signment, attachment, and other laws. forse v. Sieinrod, 


Presumption. See HtsBAND AND WIFE, 2. JUSTICE OF 
THE PEACE, 5. Liquors, 5, 


418 


550 


529 


112 
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Principal and Agent. See Evipencr, 14. Insurance, 4. 
REAL EsTaTE CONTRACTS, 1. 
Contract of agency for the sale of land, held, to be established 
by the evidence; judgment for $200 for services sustained. 
Seeley v. Smith... sdescdess suisse ta eeceesenescrecscoersscenscsseasee OAD 


Principal and Surety. 

Bond given by plaintiff in execution to officer to indemnify 
him against suit; appearance by principn] to defend in an 
action against the officer; held, that a judgment against 
the latter was conclusive upon the sureties, who could 
contest it only for fraud, though they had no notice of the 
pendency of the action. Pasewalk v. Bollman...sccovereee. 525-8 

Printing. 

Of cities of first class, Call Pub. Co. v, Lincolir....ecccccvereoeee 149 
Private Writings. See EvipENcE, 16. 
Probable Cause. See MALIcrous PROSECUTION, 3, 4. 


Probate. 
Is simply a method of proving title in legatees, and failure 
to probate will, will not preclude them from disposing of 
their interests in the estate, Walton v. AmbIEr...610044.6643-4 


Prostitution. 
Use of insured premises for, anknown to owner, does not avoid 
policy, Neb. & Ia. Ins. Co. v. Christiensen..coscocsserersese O81 
Quantum Meruit. See Ci7rEs, 
Quo Warranto. 
Information by a private person to displace a de facto officer 


by relator must state facts showing latter’s right. State 
OV. HAMIULON...ccercrccoerevsccceccsccevevcesacenvanee serecseesoeseeecssess 00 


‘Railroads. See BoaRD oF TRANSPORTATION, 

1. Action against, for damages from overflow caused by rail- 
way bridge; testimony conflicting; verdict for plaintiff not 
disturbed. O. d&. B. Vi BR. Co. U. Brown.s.ccccssccosecseeeee 506-12 
Same v. Standen ....... baedig Ue denies ta sgeeddescesee seams iets sivectuaces 625 

2. One who has simply @ contract for, and not the legal title 
to, the land damaged, may maintain such action. 0. & 2. 

Ve B. C0, 0. Brown eccccecserereccevsscencscneeeessssesesssesseesaneens 513 

3. Such action is transitory and may he brought in any 
county where service may be had on defendant. Td..... 500-3 

4. Grain elevators are included under “ facilities ’ required 
by act of 1887, p. 540, to be furnished equally to all; and 
if company allow one party to erect an elevator upon or 
near its right of way, it must grant the same privilege to 
Others. State v. DL P, BR. Comrseccccossssesrssosescscsssessereevses O50 
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5. Board of transportation is a proper party plaintiff in an 
action to compel the furnishing of such facilities. Jd..... 558 


6. Ch. 73, Laws 1887, p. 588, is constitutional. State v. C., 


7. Must construct and maintain suitable crossings in that 
part of highway within right of way, made necessary by 
building of railroad, even though highway was laid out 
Afr Wards, Td. si crsecsceswssicecuceasecstesesesesicoovageesessenscoucs 419 


8. Remedy in damages provided by sec. 3 of act of 1887 
merely cumulative, and does not exclude right to compel 
by mandamus, the construction of crossings: Id...s..s0 420 
9. Board of transportation has jurisdiction to hear complaints 
and make orders in regard to crossings. Id. 


Real Estate. See AcTION QUIA TIMET. TRESPASS. 


1. Description. Alexander v. Hunter.....cccccssceceseere Wdisveceos 260 
2. Contract to convey, held, to be established. Crawford v. 
Galloway «....066 wie Sesdvisedosacedsreccedsecedeseccasdesees tensucescess yoedes 267 


3. Suit for réconveyance; alleged fraud, conspiracy, mental 
disability of plaintiff; judgment against latter sustained. 
Covey Vv. Keegan ...cscsescccses cares aie sa Vous Se book as vaasidaNecesOeyeseass 250 

4. Misrepresentations before sale, as to value of certain land, 
by vendee, who was vot ignorant of its value, to vendor in 
a distant state who had never seen it, held, sufficient ground 
for cancellation of the deed. Deloracv. Conna...... 791, 809-11 


Real Estate Contracts. 

1. When assigned in blank and delivered to an agent who, 
without knowledge of the assignor, pledges them, pledgee 
acquires no lien thereon. Folsom v. HcCague.....secsseseeee . 129 

2. The fact that it was the usage in the city where the agent 
lived to assign such contracts, does not overcome the re- 
quirements of the statute of frauds. Id. 

8. Courts of equity have jurisdiction to wees beatae of 
such contracts to their owners.  [d........sseeseeeeeceseseeoeeee 128 

4. Differ from land warrants, in that the latter are eseinite 
and do not purport to convey any interest in lands, Id.... 130 


Receipt. 
Written instrument set out in opinion, construed to be, and 
not a contract. Price v. Treat....... teeeer ces eereceece caresses D4Q—D 
Receivers. 


1. Order appointing, not a final order. McCord v. Weil ...... 687 
2 Amendments may be allowed on hearing of application for, 
if opportunity is given to adverse party to plead to the 
BANC. Tdassrsscsccccceesescrrseceersceeccacenecsesece ser oveseses bseneas 636-7 
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Remedies. See RAILROADS, 8 


Remittitur. 
Finch v. Hartpence .....cccersecvsscersececoeee sdduvesees eadevedtereeteestes 368 


Removal of Causes. 
Action by citizens of Wisconsin to foreclose mortgages in 


Nebraska; judgment Jienholders, citizens of this state, 
made defendants, and filed answer in nature of creditor’s 
bill; held, that a separable controversy was raised, 
wholly between citizens of different states, and that en- 
tire cause was removable to federal court. Rich v. Gross, 340-1 


Replevin. See CHATTEL MorTGAGES, 2,7. PLEADING, ‘6. 


1. 


2. 


* 


x” 


Error in directing a verdict for plaintiff. Westover v. Van- 


COTA ...cce0ceceesccscsesence susidsesvacdcoscsts dsseececasesusessiices sieve 652 
No authority for reappraisement of property taken in. 
Coombs v. Brenklander ..... aidvsee sieves Seasies sven pacaccetas cogeecece 589 


. Defective bill of particulars in action of, in county conrt, 


not sufficient ground for rendering judgment for defend- 
ant, as such bill is not required atall. Jd. 


Under sec. 193 of Code value of property may be recov- 
ered from defendant, even when he has parted with pos- 
session before commencement of suit. Lininger v. Mills... 301 


. Undertaking for redelivery of goods executed by plaintiff; 


joinder of another defendant before trial; judgment 
against plaintiff ; execution issued and returned unsatis- 
fied; held, noerror. Simons v. Sowards......ccccecercersreccccee 487 


Petition verified on mere belief will not take place of af- 
fidavit; but writ issued thereon is voidable only, and 
court may permit filing of amended affidavit relating 
back to commencement of action. Lewis v. Connolly.....224-6 


Property delivered to plaintiff upon an undertaking; 
judgment for plaintiff for return thereof; same property 
previously replevied from plaintiff bya third party and 
restored to defendant from whom they were stolen; held, 
that having received the property during the pendency 
of the suit, he could not maintain an action for its value. 
Rinker v. Lee....... oceneeeecasccsccesceers steeeceeecsesereeecssaseess (OO-9O 


Res Adjudicata. 
Where, in an injunction suit by a lessor against a lessee, cer- 


tain structures of the latter are declared lawful, damages 
therefrom cannot be pleaded as a counter-claim by lessor 
in an action against him by lessee on injunction bond. 


Omaha Lithographing Co. v. Simpson.isrcorscscrercceeveeeses IO-LOL 
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Res Geste. 
Wood River Bank v. Kelley ..sssccoare cece seneaecessecsscsceseres O98, 602 
Salisbury v. Tddings..ccccccrocrerscseccoscesssseccerccsssscees one T55, THT 


Restraint of Trade. 
Law applicable to discussed. State ». Neb. Distilling Co.....715-18 


Return. See APPRAISEMENT, 1, 


Review. See Insurance, 1. Liquors, 3, 5. 
1. Province of reviewing court discussed. O. & R. V. BR. Co. 


Us BYOWM sss civedeesgie's Cacesinns easttaavae Socsacessedeeceseves eerececes 512-13 
2. Trial to court alone; error cannot be predicated on mere 
,2dmission of evidence. Bilby v. Townsend. ........04 castes 221-2 


3. If evidence of one party, considered without reference to 
that of the other, sustains the verdict, it will not be set 
aside, Elsanger 0. Grovijohn...cc.reccssscavsccssccnseeccececereees 140 


Judgment in case brought up on error will be affirmed 
unless errors assigned or some of them appear on face of 
record, Stark v. Bellamy. reccccccccosccesscscssescesterserveccssees 608 


Overruling of motion to restore defendant to possession, 
coupled with order quieting title in plaintiff; former alone 
considered, there being nothing before reviewing court to 
show what was in issue in the latter. Lipp v. Hunt...... 257-8 
6. Rule that a finding will not be disturbed which has suf- 
ficient evidence to sustain it, has not the usual application 
in a case tried upon depositions. Delorac v. Conna......... 811 
7. Findings of a city council as to jurisdictional facts, in 
granting an application for a liquor license, presumed by 
supreme court to be supported by the evidence. Lambert 
v. Stevens...... desedercocs teeseecesveeeee teeeesecrssseeevececcerecesecsss GOT 
8. Affidavits used below must be embodied in bill of excep- 
tions to be available in supreme court. Burke v. Pepper... 322 
9. A motion to set aside a judgment will not be stricken _ 
from record in supreme court when no objections to it 
were raised below. Id. 
10. Failure to except to overruling of motion for new trial, 
will not justify supreme court in dismissing case. Td..... 320 


~ 


Aa 


Sale. See NEGOTIABLE INSTRUMENTS, 5. VENDOR AND 
VENDEE. 


Schools. See Bonps, 3-6. 
1. Where portions of several school districts lie within limits 
of a village, moneys received by latter for liquor licenses 
should be equally divided between such districts, State v. 
W Rite rcccosecorssencccsscoerconessnscssevenes soseses tosseoeeeseavecrees 290 
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2. Any one of such districts isa proper party to maintain 
an action for the distribution of such funds. d............ 292 
3. The village treasurer and not the village itself is the 
proper defendant in such action, and mandamus lies to 
compel him to apportion the funds, [d......ssssssessseseceeee 291 
4. Money received for liquor license issued by county board 
belongs to schools of whole county, not to district in 
which liquors are sold. State v. Fenton........ seeseaveesecosee «- 350 
Under act of 1871 (p. 183) board of education of Omaha 
authorized to use money derived from sale of bonds or 
elsewhere, in erecting buildings on capitol square, though 
the legal title to the square is in the city, and not in 
the school district. State v. Benton.......scsessssscecceevecseeee 476 


x 


SheriffS. See ATTACHMENT, 3. JUDICIAL SALES, 7-9, 
Special Findings. 
Submission of questions for, discretionary with trial court, 
and held, properly refused in case under discussion. Neb. 
& Ia. Ins. Co. v, Christiensen......secorcsccorovecececcersseenesseesOGh-2 


Stare Decisis. 
Hart: .: D0G 06 scivssiessecavissesssssinsessecesseddks vessnedeutiasescodcsives, 230 
Whitney v. Prestont .rossecceccrcesscerascoscscsvsesserscerecsscssssvcsssens 2403 


Statute of Frauds. 
1. Assignment in blank of real estate contracts void uuder, 
aud passes no title. Folsom v. McCaque............ cereceveee 129 


2. A usage and custom to so assign such contracts, does not 
overcome requirements of statute. Id. 


Statute of Limitations. See LimiraTIon oF ACTIONS. 


Statutes. See ConstiruTIonAL Law. 
1, Constitutionality of ch. 10, Laws 1889, reaffirmed. State 


P D. PArtridge...ccccccccreccccrecescosace cee dsdecavaes scvceccecctsscvecccoee 164 
2. Ch. 73, Laws 1887, p. 588, constitutional. State v. C., B. 
EQ. B. COvesesssvossssseserees Seerustausteesteavadheatt dont vsveue412, 417 


3 Ch. 14, art. 2, sec. 52, subdiv. 58, Comp. Stats., in so far 
as it exempts city from liability for injuries from negli- 
gence of street railway company, void as against persons 
injared. Weigel v, Hastings......cccccscscrcssccccssersesscs sees BOdn5 

Statutes Cited and Construed. See Table, ante, pp. 29-31. 
Stay. 

Granted without bond in an action in a land contract where 
judgment was in form and substance a decree of fore- 
closure, and both parties treated the contract as a mort- 
gage. Spencer v. Moyer.....sssrsssecscesescovsescessssesoesacceeseses S09 
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Stipulations. See BILLS or ExceEPrTions, 2. EVIDENCE, 5. 
NEW TRIAL, 4. 


Stockholders. See LIMITATION oF ACTIONS, 2 
Subrogation. See VENDOR AND VENDEE, 3. 


Supersedeas. See ForcisLe EytrRy AND DETAINER, 2 
JUDICIAL SALE, 6. 


Supreme Court. See REvIEW. 


Sureties. See PRINCIPAL AND SURETY. 
On bond of building contractors, Brennan v. Clark......00000 399 


Taxes. See EVIDENCE, 11. 


1, Reassessment by mistake after payment the same year; 
purchaser at sale therefor acquires no lien. Alexander v. 
LUnbe ras cccceccncccsssscacsessceseascsees sae eseewentesdieeSoasecoeserosss 260-1 


2. Payment by mortgagee of real estate; release by mort- 
gagee to mortgagor. Held, That former could not main- 
tain an action against latter for taxes paid. Kersenbrock 


3. Tax deed, held, void, but purchaser entitled to a pro rata 
division of taxes paid by him; also to have acquired title 
by adverse possession to certain cultivated land. Lejeune 
V. HArMOM.ssrsscsseeseonscccenscessvscecescecesscenvssesesensessetcssess BVB 


- 


A claimant, who has paid taxes properly charged against 
owner, and who holds legal title, will not be divested until 
such taxes have been repaid with interest. Crawford v. 
GALLOWAY ...cecrereevenecscucerececvesecceonse sessstvecseccevenesscrereveee COT 


Tax List. See County CLERK. EVIDENCE, 11, 


Transcript. See APPEAL, 1-2. APPEARANCE, 2, JUSTICE 
OF THE PEACE, 3. 


1. Amendment of, after verdict in justice’s court properly al- 
lowed. KHlsanger v. Grovigohir.....c.cceesesccee cesesaseeeee seeee 141 


2. From justice of the peace, need not contain a formal entry 
of a judgment, in order to show that defendant confessed 
the same. Tyler v. Bazter......... wees eetedesisiabe veou’ eecuaveuvees 690 


3. Suggestion of diminution of record in district court, of 
case tried before county judge; minutes showing allow- 
ance of request and ordering of amended transcript; in- 
formal certificate of county judge presented in conformity 
to order; held, that assignments that court erred in disre- 
garding suggestion of diminuition, and in not allowing 
complete transcript to be brought up, must be overruled. 
Stark v, Bellamy...coccoscrorcerccscverscscvsccesovccssesssscessrsreeses 608 
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Trespass. 

1. Lease from plaintiff in suit for specific performance of con- 
tract to purchase the land; good faith of lessees pre- 
sumed; held, that proof failed to show that they were 
trespassers, Baker v. Meisch....sccesscserersesencecsesssasecssezes 234-5 


2. Brick mannfactured on the land by lessees belongs: to 
them; not to defendant in whose favor suit was decided. 
Td, cesssecccoscsseccesoceencsccas sanesecestascoeanees veeseneeeeccveseseses2o0—6 


Trial. See NEw TRIAL. REVIEW. 
Misstatement by the court of material testimony in giving 
its recollection of the evidence is reversible error. Ste- 
phens v. Patterson....ccsscorsecsesservecerecsewessecestesescesecnsssces B97 


Trusts (Commercial). 
1, Finding of referee, detailing nature and objects of, set ont. 
State v. Neb. Distilling Co.n....ecccerercseres ROCKET +0eZ02-14 
2. Law applicable to combinations in restraint of trade, dis- 
cussed, and franchise of corporation entering thereinto 
BNNUE. Td.icccrccvssccecccssccerceeccesceserccectesesccerssceseee | LO-QO 


Trusts (Equitable). 

1. Livingston v. Livingston...crerccsecsscccecsrserececnscsesecessesserses LOT 

2. An agreement between a judgment creditor and debtor, 
that in case former purchased at judicial sale land on 
which his judgment was a lien, he would satisfy judg- 
ment therefrom and restore surplus, if any, to debtor, is 
sufficient to create a trust. Carler ¥. Gib30N...cccceneerere eee B24 

3. Exercise by creditor of acts of ownership of property be- 
fore sale, is a sufficient consideration; also, fact that 
debtor and his friends were induced to refrain from bid- 


Ging. Ld ...ccrreressocorsresessrnesseccsancesancasaseeeeres saeee oeereeedd4—5 
4. Creditor cannot free himself from performance of trust, 
except by order of Court. Td... .cccsecesseceeer eevee soseeeseesee BOOB 


6. Action to establish such trust and for an accounting may 
‘be maintained even where the debts have not been fully 


paid, Td... .sseeeeee Sasa eset danse case sasehieet even 3s ton vardneedn ade 324, 336 
6. Costs in such case may he apportioned in discretion of the 
COULb  Tdicsevcrcascicsceveisoasceves cdcescees saterecsecesevsesssceessecs Gad 


Ultra Vires. See CorPORATIONS, 2. 
Undertaking. See Injunction. REPLEVIN, 5, 7. 
Usage. See REAL EsTaTE CONTRACTS, 2. 


Usury. 
Failure to prove. Keiser v. Decker....ssecuveerers sisisadecesoosessecs 95 


54 
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Vendor and Vendee. 

1. A vendor of lands who has simply contracted to convey, 
has a lien for unpaid purchase money; also one upon the 
property after it isin the hands of the vendee’s grantce 
who took with notice. Birdsall v. Cropsey.....cccsecesecers 672, 679 

2. A vendee who makes a payment after notice of au ad- 
verse equity, is not, as to that amount, a bona fide pur- 
Chaser. Tel ies ccs: sccroceseasccsuevelces vogeved sea es ead vesieas canoes see 672, 680 


3. Lands sold to two persons as co-tenants; conveyance by one © 
to the other, vendee agreeing to pay balance of original pur- 
chase money, and afterwards granting, under a similar 
contract toa third party; latter not, by reason of discharg- 
ing such balance, subrogated to lien of original vendor, 
so as to preventa lien attaching in favor of the one co-ten- 
ant who sold io the other, Jd........0..cccscseeeescnseees rere 679 


4. Misrepresentations before sale, as to value of certain land, 
by vendee, who was not ignorant of its valuc, to vendor in 
a distant state who had never seen it, held, sufficient ground 
for cancellation of deed. Delorac » Conna........... 791, 809-11 


Vendor’s Lien. See VENDOR AND VENDER. 
Held to attach -under facts set outat length, Birdsall v. 
CROPSEY vercdasecsiis seeds cass sbasedactaveseecus'seanneesenedaas ioatvesseaa see . 672 


Venue. See CHANGE OF VENUE. JURISIICTION, 1, 3. 


Voterinary Surgeon. 
1. Professional obligations and liabilities of, discussed. Bar- 
NOY V2 PINK AM» cKicsdeccvtuecase suave ose eeeeensedativsetesccasiaeedes 352-3 
2. Petition in action against, for malpractice, held, insuffi- 
Clb. Td sec ectenstssesctsceavoescsncwsdeteccesviceden’ aesesrseetersssOO1—3 


Villages. See ScHooLs, 1, 3. 


Wagers. Money wagered on the result of a horse race may 
be recovered from stakeholder, if demanded before he has 
paid it to the winner. Deaver 0. Bennett ..rccsseccseceesencecees 819 


Waivers. See ATTACHMENT, 4. HoMESTEAD, 2, 3. InsuR- 
ANCE, 5. MECHANICS’ LIENS. WARRANTY, 1, 


Warrants. See JUDGMENTS. 


Warranty. 

1. In sale of harvester; provision that if machine failed to 
work, and was returned immediately price would be re- 
funded; held, that purchaser conld not avail himself of 
such provision after using machine part of two harvests. 
ClArK UV, Deering wrreccsanccsessecvorvccsonsccesevecssaeeesers ebesnties .. 296 


2. Damages for being deprived of use of machine for part of 
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the two harvests, cannot be set up as a counter claim, not 
being contemplated by the parties. Td........... deo eie'es +200 296-7 


Wills. 
1. Set out and held to give devisee authority to make con- 
veyance in question, under which innocent purchasers 
should be protected. Vamplew v. Chambers.....ccccecseecereee 85-7 


2. Failure to probate in Nebraska, a will made in Iowa but 
devising lands in this state, will not preclude a legatee 
thereunder from disposing of his interest in such lands. 
Walton v. Ambler ....cccceseceeeseeeeees Mieeces dshaneeetbesesacene 626, 644 


Witnesses. See EVIDENCE, 7, 14. 
Impeachment; foundation must be Jaid by calling attention 
of witness to statement sought to be contradicted, citing 
time and place with reasonable particularity. Wood River 
Bank v. Kelley. ..... aged bbdwasecudiercsdiaess® Secaaecees sseveesensesess 598 


Words and Phrases. See NEGOTIABLE INSTRUMENTS, 4. 
1. The term “ facilities’? as used in act of 1887, p. 540, in- 
cludes grain elevators. State v. M. P. BR. Co...ccecssesseeeese 560 
2. ‘* Incompetent ”’ charged of a veterinary surgeon, in @ pe- 
tition, does not necessarily impute gross ignorance and 
want of skill. Barney v. Pinkham .rcroccoccvecssecercsersssesees GOS 


Work and Labor. 

Action by farm hand to recover for; counter-claim of negli- 
gence by plaintiff in driving a horse against a barbed 
wire fence and injuring it; held, that testimony failed to 
show negligence, and that plaintiff was entitled to recover. 
Goss v. RUNDE a .ssecceccvesecsevcnsesseerccsccsecsesesnsesesgecscsees 482 


Written Instruments. See CoNsTRUCTION, 


